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Herkimbr  County.— HON.  AMOS  H.  PRESCOTT,  Surrogate.— Au- 
gust, 1869. 

Sandebs  v.  Stiles. 

In  the  matter  of  the  Probate  of  the  hist  wUl  arid  testa- 

ment  o/Obton  Stiles,  deceased. 

The  testator,  in  his  last  sickness,  very  feeble  and  aDconscions  unless 
nrnased,  sent  for  a  neighbor  to  draw  his  will,  aud  stated  that  he 
wished  all  his  property  to  go  to  his  sister  (who  lived  with  him  as 
hoQsekeeper)  and  her  son  a  lad  of  thirte3n.  The  neighbor  drew 
the  will,  omitting  (by  mistake,  he  testified)  to  provide  for  the  lad, 
and  then  read  the  will  to  testator,  who  was  aroused  for  the  pur- 
poee  and  approved  it  after  it  was  read,  aud  directed  the  drafts- 
man to  sign  for  him.  Without  further  formality,  the  dmfbsman 
did  so,  and  added  his  own  name  as  subscribing  witness,  and  re- 
quested the  lad  to  subscribe  as  the  second  witness  which  he  did ; 
but  there  was  no  evidence  that  the  testator  was  conscious  of  this 
reqaest  or  of  the  acts  of  signing.    Held  not  a  valid  execution  :* 

This  was  a  proceeding  for  the  probate  of  the  last 
will  and  testament  of  Orton  Stiles  deceased.  The 
facts  upon  which  the  decision  turns  are  detailed  in 
the  opinion. 

S.  Earle,  Attorney  for  ihe  proponent  of  thevoilh 
F.  S.  Wilcox,  opposed. 

*  Compare  Norton  y.  Norton,  aud  Matter  of  Stewart^  po€t. 


2^  CASES  IN  THE  SURROGATES'  COURTS. 

SANDERS  V,  STIIJCS. 

The  Surrogate. — The  will  propounded  for  probate 
as  the  will  of  Orton  Stiles  deceased  was  executed  under 
very  peculiar  circumstances ;  he  was  a  man  always  of 
feeble  intellect,  and  foe  quite  a  long  time  prior  to  his 
death,  sick  and  wasting  away  by  a  slow  and  lingering 
disease,  the  consumption.  He  made  no  eflFort  however 
to  make  a  will  until  the  very  night  of  his  death.  He 
was  residing  at  the  time  of  his  death  with  the  sole 
legatee  named  in  the  will,  his  sister,  Boxana  Sanders. 
He  lived  in  his  own  house,  but  his  said  sister  was  the 
housekeeper.  I  have  no  doubt  but  that  according  to 
the  adjudged  cases  the  testator  had  suflGicient  mental 
capacity  to  make  a  valid  will,  provided  it  was  done 
under  favorable  circumstances,  the  party  drawing  the 
sauie  taking  great  pains  to  ascertain  and  carry  out  his 
wishes.  The  testator  lived  only  about  an  hour  after 
the  will  was  drawn.  He  selected  a  neighbor,  Clark  P. 
Babcock,  to  draw  the  will,  who  arrived  at  the  testator^s 
house  for  that  purpose  about  dark  on  the  day  of  his 
death.  As  soon  as  Babcock  arrived,  he  inquired  of  the 
testator  what  he  wanted,  and  after  hearing,  he  asked 
how  he  wanted  his  property  to  go,  and  the  testator 
replied  he  wanted  Roxy  (Mrs  Sanders)  and  Melville  to 
have  it.  Melville  is  a  nephew  of  the  testator,  and  a  son 
of  Mrs.  Sanders  and  is  a  boy  thirteen  years  of  age. 
At  the  time  Babcock  arrived,  the  testator  was  sleep- 
ing, and  was  awakened  by  Babcock  for  the  purpose 
aforesaid.  Babcock  immediately  commenced  writing 
the  will,  and  was  engaged  at  it  for  the  space  of  over  an 
hour,  during  which  time  the  testator  was  on  the  bed  and 
was  sleeping  the  most  of  the  time.  He  was  very  low 
and  feeble,  and  inclined  to  sleep,  and  evidently  jiaid  no 
attention  to  what  was  going  on,  except  when  he  was 
aroused. 

After  the  will  was  written  by  Babcock,  according 
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to  the  proof  6n  the  part  of  the  proponent,  it  was  read 
over  to  the  testator,  and  he  was  asked  if  it  was  all 
right,  and  he  said  it  was  just  as  he  wanted  it.  Bab- 
cock  then  asked  hira  if  he  (Babcock)  should  sign  his 
name  and  be  a  witness  to  the  will,  and  he  said  yes. 
The  testator,  according  to  the  testimony  of  Babcock, 
at  this  time  was  very  weak,  and  was  unable  to  sign 
his  name.  Boxana  Sanders,  her  son  Melville,  and 
Patrick  Eaton,  were  the  only  persons  with  the  testa- 
tor at  this  time. 

After  the  will  had  been  read  and  approved,  as  herein 
stated,  and  Babcock  had  received  directions  to  sign 
the  testator's  name,  he  went  to  the  t^ble  and  did  soy 
and  also  signed  his  own  name  as  a  witness;  and  at  the 
same  time  the  boy  Melville  Sanders,  at  the  request  of 
Babcock,  also  signed  his  name  to  the  attestation  clause 
of  the  will,  as  a  witness.  Whether  the  testator  was  sleep- 
ing or  not,  or  paid  any  attention  to  the  signing,  does  not 
appear.  No  one  swears  that  he  did,  but  all  the  testi- 
mony shows  that  during  most  of  the  time  he  was  sleeping, 
and  apparently  was  all  the  while  unconscious  of  whatwas 
going  on,  unless  an  especial  e£Fbrt  was  made  to  arouse 
him,  and  there  is  no  evidence  from  any  one  that  any- 
thing of  that  kind  was  done  after  the  will  had  been  read ; 
and  I  think  it  is  evident  from  the  testimony,  that  except 
on  the  occasion  aforesaid,  when  the  will  was  read  and 
the  direction  given  to  Babcock  to  sign  his  name,  the 
testator  did  not  pay  any  attention  to  what  was  going 
on,  and  that  he  was  so  weak  and  low  that  he  was  wholly 
unable  to  do  so.  Babcock  swears  that  he  told  the  tes- 
tator that  if  he  signed  his  (testator's)  name  to  the  will 
he  should  have  to  be  a  witness  to  the  will,  and  the  tes- 
tator  said  he  wanted  him  to  be  a  witness.  The  will  was 
not  shown  to  the  testator  in  any  manner  after  his  sig- 
nature was  placed  to  it  by  Babcock,  the  attestation 
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clause  was  not  read  to  him  after  it  had  been  executed, 
and  he  never  in  any  manner  acknowledged  it  to  be  his 
will,  or  stated  it  to  be  his  will,  after  his  name  was  put  to 
it  in  the  manner  aforesaid ;  and  indeed  there  is  no  evi- 
dence on  the  part  of  the  proponent  of  the  will  that  the 
testator  ever  knew  or  was  at  any  time  conscious  of  the 
fact  that  his  name  had  been  subscribed  to  the  will. 

Melville  Sanders,  the  boy,  13  years  of  age,  signed  the 
will  as  a  witness,  at  the  request  of  Babcock,  and  he 
swears  that  no  other  jierson  asked  him  to  sign  it,  and 
no  one  else  said  anything  to  him  about  being  a  witness, 
and  that  the  testator  did  no  act  and  said  nothing  by 
which  he  in  any  manner  indicated  to  him  that  he  ex- 
I)ected  to  have  him  or  wanted  him  to  be  a  witness  to 
the  will.  The  subscribing  witness,  Melville  Sanders,  was 
unable  to  say  that  the  testator  ever  heard  Babcock  say 
that  there  must  be  two  witnesses  to  the  will.  Babcock 
does  not  testify  that  the  testator  heard  him  when  he 
said  that  Melville  could  be  a  witness  to  the  will.  The 
testator,  according  to  Babcock's  evidence,  said  nothing 
when  the  suggestion  was  made ;  he  made  no  assent ; 
and  I  think  the  fcxir  presumption  from  the  evidence  is 
that  he  knew  nothing  about  it. 

In  ordinary  cases  this  boy  would  not  have  been 
asked  to  be  a  witness ;  his  age,  and  the  relations  that 
existed  between  him  and  the  only  legatee,  would  have 
been  regarded  as  objections  of  sufficient  importance  in 
the  mind  of  almost  any  prudent  man,  so  that  some  one 
else  would  have  been  selected.  It  is  also  proper  to  re- 
mark, that  on  the  first  hearing,  when  Babcock  was 
sworn,  and  after  he  had  fully  related  all  that  he  (hen  re- 
membered, and  his  evidence  was  closed,  he  had  not 
said  a  word  about  his  having  stated,  at  any  time,  that 
Melville  could  be  a  witness.  He  was  recalled  and  gave 
the  additional  evidence  on  the  adjourned  day. 
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But  there  is  another  extraordinary  circumstance 
connected  with  the  execution  of  this  will.  All  of  the 
witnesses  for  the  proponent  who  were  present  at  the 
time  the  will  was  executed  swear  that  the  testator  told 
Babcock,  in  answer  to  the  inquiry  as  to  how  he  wanted 
liis  property  to  go,  that  he  wanted  Eoxy  and  Melville 
to  have  it.  Babcock  testifies  as  follows :  "  I  forgot  to 
put  in  the  boy's  name  into  the  will ;  that  is  the  only 
reason  that  I  did  not  put  it  in."  It  is  then  quite  clear  the 
paper  propounded  is  not  the  will  that  the  testator  in- 
tended to  make.  He  eviiiently  did  not  understand  it, 
or  know  what  he  was  doing  when  he  said  it  suited  him  ; 
he  evidently  did  not  notice  the  alteration.  He  had  said 
nothing  indicating  any  change  of  intention;  no 
reason  was  given  why  the  change  from  the  instructions 
given  had  been  made ;  Babcock  says  he  forgot  all  abodt 
the  instructions,  and  that  is  the  only  reason  why  the 
will  is  not  in  accordance  with  the  testator's  directions. 
In  other  words,  if  the  estate  had  been  devised  to  the  two, 
it  would  have  been  all  right,  but  inasmuch  as  ne  forgot 
theinstnictions,  and  drew  the  will  entirely  different  from 
the  instructions,  still  it  is  claimed  that  it  is  the  testator's 
will,  and  that  he  understood  it,  and  that  it  should  be 
sustained  as  a  valid  will. 

From  all  the  evidence  in  the  case,  I  have  come  to  the 
conclusion  that  the  testator,  at  the  time  of  the  execution 
of  the  will,  did  not  know  and  was  not  able  to  understand 
enough  about  the  business  to  know  what  he  was  doing. 
I  have  come  to  the  following  conclusions : 

First. — That  the  paper  propounded  as  the  last  will 
and  testament  of  Orton  Stiles,  deceased,  was  not  at  any 
time  subscribed  by  the  testator,  and  also  that  said  paper 
is  not  his  will. 

Second. — ^That  no  subscription  was  ever  made  to  said 
will  by  the  testator  in  the  presence  of  each  of  the  wit- 
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nesses  thereto,  or  acknowledged  by  him  to  have  been  so 
made  to  each  of  the  attesting  witnesses  thereto. 

Third. — That  the  said  testator  never  did  at  any  time, 
in  any  manner,  declare  the  said  instrument  to  be  his 
last  will  and  testament,  or  by  any  act  or  word  indicate 
it  to  be  his  last  will  and  testament,  in  the  manner  re- 
quired by  law  in  order  to  make  it  a  valid  will. 

Fourth. — There  is  not  snflBcient  evidence  that  each 
of  the  attesting  witnesses  were  requested  by  the  testa- 
tor to  sign  the  will  as  witnesses. 

Decree  accordingly. 


HsBKiMER  County.— HON.  AMOS  H.  PRESCOTT,  Subbogatk— 

September,  1872. 

Norton  v.  Norton. 

In  the  matter  of  the  probate  of  the  Last  WUl  and  Testament 

of  Morgan  Norton,  deceased. 

Whero  there  is  a  fall  attestation  clause,  and  the  only  witDeas,  so  far  as 
he  testifies  affirmatively,  sapports  due  execution,  the  fact  that  he 
testifies  in  the  negative  as  to  some  essential  formalities,  if  it  may  be 
leasonably  explained  by  presuming  non-recolleotion,  is  not  a  reason 
for  refusing  probate. 

Testator,  an  aotiye  and  competent  business  man,  wrote  his  own  will,  with 
full  attestation  clause.  The  will  was  produced  from  a  place  of  safe- 
keeping among  his  papers,  and  the  blank  for  the  date  appeared  fiUed 
and  the  signatures  made  with  the  same  ink,  and  apparently  at  the 
same  time.  The  only  Burviving  witness  testified  that  he  and  the 
other  witness  signed  inunediately  after  testator's  request  to  him  that 
he  should  witness  a  paper  which  the  testator  produced  as  his  wiU ; 
but  that  according  to  his  recollection,  the  testator  did  not  sign  in 
their  presence  nor  acknowledge  his  signature,  HeZd,  sufficient  to 
establish  execution  and  publication. 

Where  there  is  no  suggestion  of  incapacity,  fraud  or  undue  influence,  the 
hardship  or  ii^ustice  of  the  will  can  have  no  weight  in  determining 
the  sufficiency  of  the  evidence  of  formal  execution.* 

This  was  a  proceeding  for  the  probate  of  the  last 
will  and  testament  of  Morgan  Norton,  deceased. 

*  Compare  Sanders  v.  StyleBy  ante  p.  1,  and  Mattel-  of  Stetoart,  post. 
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The  will  was  offered  for  probate  by  Ehoda  0.  JTor- 
ton,  the  executrix  therein  named,  and  the  principal  leg- 
acee* 

The  probate  was  opposed  by  Mary  A.  Norton,  a 
daughter  of  the  testator  by  a  former  wife. 

The  will  bore  date,  December  13th,  1861.  The  tes- 
tator died  in  the  month  of  September,  1872.  The  will 
was  in  the  handwriting  of  the  testator.  There  was  a  full 
attestation  clause,  also  in  the  handwriting  of  the  testa- 
tor. One  of  the  witnebses  to  the  will  died  sometime 
before  the  testator.  The  testator  died,  leaving  him  sur- 
viving his  widow,  Bhoda  0.  Norton,  who  was  named  as 
executrix  in  the  will,  and  four  children,  one  of  whom, 
Mary  A.  Norton,  a  daughter  by  a  former  wife,  appeared 
and  contested  the  validity  of  the  will.  The  children 
surviving  were  each  daughters,  and  the  other  three 
were  children  of  the  last  marriage.  The  testator  was 
last  married  in  the  year  1846. 

Dewet  and  FisKE,  far  the  proponent  of  the  will. 

Smith  and  Henderson /or  Mary  A.  Norton  in  opposition. 

The  Sukkogatb. — The  only  questions  now  under 
consideration  related  to  the  execution  of  the  will.  The 
evidence  clearly  established  the  fact  that  the  testator, 
at  the  time  of  the  execution  of  the  will,  was  in  the  full 
possession  of  his  mental  fai^ulties,  and  there  was  no 
question  raised,  but  that  he  was  a  man  of  decided  capa- 
cit\^  The  estate  was  quite  large,  consisting  mostly  of 
real  estate,  and  is  principally  devised  to  his  late  wife. 

The  evidence  of  the  surviving  subscribiug  witness 
was  as  follows  : 

Benoni  H.  Hemminway,  being  duly  sworn,  testified : 

"  I  now  reside  atEussel,  in  St.  Lawrence  County.  In 
December,  1861,  I  lived  in  the  town  of  Norway,  and 
knew  Morgan  Norton  in  his  life-time.  He  lived  in  Nor- 
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way.  I  resided  on  bis  place,  about  40  rods  from  his  red- 
deuce.  I  weut  there  in  1861,  at  his  request.  I  found 
him  at  his  house.  It  was  the  last  part  of  the  year  18G1. 
Lyman  Oarr  was  present  at  this  time,  I  think.  T  found 
him  in  his  private  room.  He  said  he  sent  for  me  to 
come  and  witness  his  last  will  and  testament.  He  left 
his  private  room  and  went  out.  He  soon  came  back 
with  a  paper  in  his  hand,  and  laid  it  down  on  his  writ- 
ing desk,  and  asked  me  to  sign  it.  I  signed  the  paper. 
The  paper  produced  [the  paper  spoken  of  by  the  witness 
is  the  last  will  and  testament,  dated  December  13th, 
1861,]  is  my  handwriting,  and  I  suppose  that  to  be  the 
paper.  He  was  present,  and  Mr.  Oarr.  After  I  signed 
it,  Mr.  Oarr  took  the  seat  at  the  desk  that  I  had  occu- 
pied, and  I  supposed  he  signed  it.  I  understood  he  sat 
down  for  that  purpose.  I  went  away  soon.  Oarr  was 
^present  when  he  asked  me  to  witness  his  last  will  and 
testament.  I  had  known  him  for  some  length  of  time. 
He  was  not  sick  a-bed  at  that  time.  I  did  not  notice 
but  that  he  appeared  as  he  had  for  the  last  four  or  five 
months.  He  was  lame  as  usuaL  He  said  nothing  to 
me  except  that  he  wanted  me  to  witness  his  last  will 
and  testament,  and  then  he  got  the  paper  and  asked  me 
to  sign  it.'* 

On  his  cross-examination,  the  witness  further 
testified,  that  "  he  went  out  into  the  kitchen,  and 
I  did  not  see  him.  He  came  back  and  laid  the 
paper  down.  I  think  he  did  not  ask  me  to  sign 
again  after  he  brought  in  the  paper.  I  then  signed  it 
without  any  more  being  said.  I  did  not  see  him  speak 
or  motion  to  Mr.  Oarr  as  I  left  my  seat.  Mr.  Oarr  took 
it.  I  did  not  notice.  Mr.  Oarr  signed  his  name.  I  did 
not  stand  and  look  at  him.  I  supposed  he  signed, 
because  his  signatiure  is  there.  I  have  no  means  of 
knowing  this  paper  except  from  my  own  signature  upon 
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it.  I  should  not  know  it  was  the  same  paper  except 
from  my  signature.  I  cannot  swear  that  I  saw  Mr. 
Norton  w^rite.  I  don't  think  I  saw  him  take  a  pen  while 
I  was  there.  I  have  no  recollection  of  his  showing  me  a 
signature  which  he  said  was  his.  After  Mr.  Carr  had 
signed,  Mr.  Norton  picked  up  the  paper  and  laid  it 
away.  I  do  not  recollect  of  acting  on  any  other  le- 
quest  except  the  one  he  first  made.  I  have  no  recol- 
ection  of  anything  except  what  he  said  before  he  got 
the  paper.  I  recollect  he  came  in,  and  laid  the  paper 
down.  The  writing  mentioned  was  on  his  desk.  I 
recollect  I  took  the  seat  at  the  desk  and  signed  before 
Mr.  Oarr  did ;  and  after  I  signed,  Mr.  Carr  took  the  same 
seat.    Those  things  are  clear  in  my  mind. 

**  I  can't  tell  the  appearance  of  the  i^aper  at  the  time 
I  signed.  I  did  not  see  any  writing  or  seals  that  I  re- 
collect. I  think  I  saw  no  seal  on  the  paper.  The  paper 
was  not  opened  or  exhibited  to  me.  1  am  as  clear  in 
my  own  mind  about  that  as  upon  any  other  thing  that 
I  have  testified." 

On  his  re-examination  the  witness  testified :  "  There 
was  nothing  read  to  me  from  the  paper  that  I  recollect. 
My  opinion  is,  that  there  was  not  anything  read  from 
the  paper.  I  had  seen  Mr.  Norton  write  his  name,  but  I 
am  not  well  enough  acquainted  with  his  hand-writing 
to  swear  tD  it.  I  did  not  place  my  mind  strongly  on 
what  occurred,  and  it  has  seldom  crossed  ray  mind  since. 
It  is  my  candid  opinion  he  did  not  sign  the  paper  while 
I  was  there.  I  never  signed  but  one.  paper  with  Mr. 
Carr  at  Mr.  Norton's  house." 

On  his  re-cross-  examination  the  witness  further  tes- 
tified :  "  The  transaction  made  some  impressioii  on  my 
mind  at  the  time,  and  for  a  short  time,  when  my  mind 
turned  to  that,  I  might  think  of  some  things  that 
happened  at  that  time.    I  don't  think  I  have  left  out 
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anything  that  occurred  at  that  time.  It  was  an  unusual 
thing  for  me.  I  have  not  thought  of  this  transaction 
often  since  it  occurred." 

The  subscribing  witness  is  a  man  unacquainted  with 
the  business  of  making  wills,  and  therefore  would  not 
be  likely  to  remember  what  did  occur,  especially  after 
the  lapse  of  time  intervening  between  the  transaction 
and  the  time  when  he  was  sworn  as  a  witness,  a  period 
of  almost  eleven  years.  He  distinctly  remembers,  how- 
ever, that  he  was  sent  for  by  the  testator,  and  that  when 
he  arrived,  he  found  him  in  company  with  Carr,  the 
other  witness,  and  of  what  had  occurred  between  the 
testator  and  Carr,  before  he  arrived,  he  had  no  knowl- 
edge. Carr  was  doubtless  present  for  the  purpose  of 
witnessing  the  will.  As  soon  as  the  witness  arrived,  the 
testator  said  to  him,  in  the  presence  of  Carr,  that  he  had 
sent  for  him  to  come  and  witness  his  last  will  and  tes- 
tament. The  testator  then  stepped  into  another  room, 
returning  in  a  moment,  and  laid  the  paper  down  upon 
his  desk.  The  witness  came  to  witness  a  will, — ^was 
told  so, — ^he  sat  down  at  the  desk  and  signed  his  name 
to  the  paper.  Carr,  the  other  witness,  signed  immedi- 
ately after  him,  and  all  this  occurred  in  the  presence  of 
the  two  witnesses  and  the  testator.  The  witness  has 
no  recollection  that  the  testator  signed  the  will  at 
that  time,  or  made  any  other  declaration,  except  the 
one  before  referred  to,  or  that  anything  was  read  to 
himi  and  has  no  recollection  of  seeing  any  signature  or 
seal  or  writing,  or  that  the  testator  had  a  pen  in  his 
hand. 

The  evidence,  taken  altogether,  shows,  in  my  judg- 
ment, simply,  that  the  witness  fails  to  remember  what 
did  occur.  His  opinion  of  what  took  place  is  not 
evidence,  and  amounts  to  nothing.  The  witness  thinks 
he  did  not  see  any  writing  whatever.    His  name  is 
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/signed  on  the  first  line  below  the  attestation  clause, 
and  so  near  to  it,  that  it  would  be  almost  impossible 
for  the  witness  to  write  his  name  in  the  manner  in 
which  it  is  written,  without  seeing  the  writing  above. 
The  will  and  the  attestation  clause  are  in  the  same 
hand- writing,  and  in  the  same  ink,  except  the  date ; 
and  the  signatures  of  the  testator  and  the  witnesses, 
and  the  date  of  the  will,  are  in  the  same  ink,  and  ap- 
parently made  at  the  same  time. 

In  this  case,  the  will  and  the  attestation  clause 
are  clearly  in  the  hand-writing  of  the  testator,  and 
the  evidence  is  clear  that  the  testator  deliberately 
attempted  to  make  his  will,  while  in  the  full  posses- 
sion of  all  his  mental  and  intellectual  faculties.  The 
will  is  carefully  and  properly  drawn  for  the  purpose 
of  carrying  out  the  obvious  purposes  of  the  testator, 
and  he  adds  to  it  a  full  attestation  clause.  When 
that  clause  was  written,  the  testator  learned,  beyond 
i  a  doubt,  what  was  necessary  to  be  done  in  order  to 

i  have   the    will    properly    and  legally  executed.    He 

most  have  known  and  then  understood  that  it  should 

j 

be  signed,  declared,  and  published,  and  the  witnesses 
requested  to  subscribe  the  same.  He  could  not  have 
written  the  attestation  clause  without  such  an  under- 
standing, if  he  was  a  man  of  fair  capacity,  which  is 
conceded.  He  afterwards  told  his  wife  he  had  made 
his  will,  and  after  his  death,  the  same  was  found  in 
his  safe,  carefully  preserved,  with  all  the  appearance 
of  due  execution,  and  there  are  no  circumstances  of 
suspicion  proved  or  suggested;  and  the  testator, 
having  made  the  will  himself,  without  assistance  or 
advice,  so  far  as  it  appears,  there  can  be  no  sus- 
picion of  fraud  or  imposition,  and  the  only  question  in 
the  case  is,  as  to  whether  or  not  the  testator  has  failed, 
in  consequence  of  technical  difficulties,  in  accomplish- 
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ing  what  he  clearly  designed.  I  do  not  think  he  has. 
The  evidence  is  conclusive  to  my  mind,  that  on  the 
occasion  testified  to  by  Mr,  Hemminway,  the  will  hav- 
ing been  prepared  before,  except  the  date,  that  he 
signed  the  will  then  and  there,  in  the  presence  of 
the  two  witnesses,  and  properly  published  the  same, 
and  requested  them  to  subscribe  it  as  witnesses  to 
its  due  execution,  and  also  inserted  the  date. 

The  evidence  discloses  that  the  testator  had  been 
a  business  man  all  his  life-time.  What  is  probable 
under  the  circumstances  f  If  the  will  was  signed  at 
the  time  it  was  attested,  it  is  valid  beyond  a  doubt. 
Would  the  testator  simply  procure  the  signatures  of 
the  two  witnesses,  then  dismiss  them,  lay  the  will  aside, 
and  leave  the  date  and  signature  blank  t  If  he  knew 
enough  to  write  the  will,  and  the  attestation  clause,  he 
certainly  would  understand  that  it  must  be  executed  in 
the  presence  of  the  witnesses.  Hemminway  swears  that 
after  the  witnesses  had  signed,  he  picked  it  up  and  laid 
it  away.  The  hand-writing  of  the  testator,  and  the 
subscribing  witness  that  is  since  dead,  have  been  prop- 
erly proved  according  to  law. 

The  following  cases  are  referred  to  upon  the  ques- 
tion of  what  is  necessary,  in  making  a  valid  will,  in 
regard  to  signing  declaration  and  publication.  In 
Chaffee  v.  The  Baptist  Missionary  Convention  (10  Paige^ 
85,)  the  Chancellor  says  that  prudence  requires  that  a 
proper  attestation  clause  should  be  drawn,  showing 
that  all  the  statute  formalities  were  complied  with, 
not  only  as  presumptive  evidence  of  the  facts,  in  case 
of  the  death  of  the  witnesses,  or  when  from  lapse  of 
time  they  cannot  recollect  what  did  take  place,"  &c. 

"  The  onus  of  satisfying  the  Court  that  these  forms 
were  complied  with,  lies  upon  the  party  seeking  to  estab- 
lish the  wilL    But  the  fact  of  such  compliance  may  be 
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proved  by  other  evideuce  or  inferred  from  circnrastan- 
ces,  where  the  subscribing  witnesses  are  dead  or  absent 
or  otherwise  incapacitated  to  give  testimony,  or  where, 
from  the  iapse  of  time,  or  otherwise,  they  are  unable  to 
recollect  whether  the  requisite  formalities  were  observed 
at  the  time  when  they  witnessed  the  execution  of  the 
instniment." 

In  that  case,  the  will  was  offered  for  probate  within 
three  or  four  years  after  it  was  executed,  and  it  ap- 
peared clear  affirmatively  by  the  evidence  of  the  wit- 
nesses, that  the  will  was  not  signed  or  acknowledged 
in  the  presence  of  the  witnesses. 

In  the  case  of  Jauncy  v.  Thome  (2  Ba/rb.  Ch.y  40), 
Walwobth,  Chancellor,  decided  that,  "  a  will  may  be 
sustained  even  in  opposition  to  the  positive  testimony 
of  one  or  more  of  the  subscribing  witnesses  who  either 
mistakenly  or  correctly  swear  that  the  formalities  re- 
quired by  the  statute  were  not  complied  with,  if,  flrom 
other  testimony  in  the  case,  the  court  or  jury  is  satisfied 
that  the  contrary  was  the  fact."  In  this  case  the  will 
was  held  good  and  admitted  to  probate.  Ten  years  had 
elapsed  after  the  transaction,  and  the  Chancellor  refers 
to  the  fact  as  important  in  estimating  th^  character  of 
the  evidence,  and  the  weight  it  should  have  in  deter- 
mining the  question  of  due  execution,  and  the  rule  laid 
down  in  the  case  is  substantially  this,  that  the  subscrib- 
ing witnesses  must  understand  that  it  is  the  testator's 
will  which  they  are  attesting,  and  that  the  testator  in- 
tended to  admit  that  he  had  signed,  sealed  and  pub- 
lished it  as  such. 

In  Lewis  v.  Lewis^  (11 N.  Y.  221),  the  will  was  exe^ 
cnted  in  1849  and  was  propounded  in  1850.  The  wit- 
nesses therefore  should  have  had  a  good  recollection  of 
the  facts,  and  one  of  them  did  appear  to  have  such  re- 
collection, and  stated  the  facts  with  much  particularity; 
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and  it  clearly  appeared  from  the  evidence  that  the  will 
was  defectively  executed,  but  Judge  Allen  in  his  opin- 
ion says :  "  Mere  want  of  recollection  on  the  part  of 
the  witnesses  will  not  invalidate  the  instrument,  and,  in 
the  cases  cited  by  counsel,  the  courts  establishing  the 
wills  propounded  have  done  so  upon  the  ground  that  they 
were  satisfied,  from  the  circumstances  proved,  that  the 
wills  were  duly  executed,  and  that  the  witnesses  had  for- 
gotten the  facts,  thus  relieving  the  parties  interested 
against  the  infirmities  of  humanity  and  the  uncertainty 
of  human  recollection."  A  number  of  authorities  are 
cited  to  sustain  the  above  proposition. 

The  case  of  Orser  v.  Orser  (24  N.  Y.,  51),  is  very 
much  like  the  case  now  under  consideration  in  many 
respects.  One  of  the  subscribing  witnesses  had  died ; 
there  was  an  attestation  to  the  will,  stating  all  the  par- 
ticulars requisite  to  its  valid  execution  and  publication 
and  signed  by  two  witnesses ;  the  other  witness  could 
not  remember  that  the  decedent  declared  the  instru- 
ment to  be  his  will,  or  acknowledged  his  signature.  The 
only  additional  evidence  in  the  case  was  the  evidence 
in  regard  to  the  subscribing  witness  who  was  dead,  and 
that  simply  was  that  it  was  in  his  hand- writing;  that 
he  was  a  justice  of  the  peace,  and  in  the  habit  of  draw- 
ing and  attesting  wills. 

Judge  Seldbn,  in  delivering  the  opinion  of  the  Court, 
says :  "  In  the  present  case  there  were  two  witnesses, 
one  of  whom  was  dead,  and  the  other  testified  upon  the 
trial  that  the  will  was  not  signed  or  the  signature 
thereto  acknowledged  in  his  presence,  and  that  it  was 
not  declared  by  the  testator  to  be  his  will.  He  further 
stated  that  there  was  conversation  between  the  tes- 
tator and  the  deceased  witness,  which  he  could  not  re- 
member, but  he  was  sure  that  nothing  was  said  in  that 
conversation  about  the  will.    The  certificate  of  attesta- 
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tion  was  full,  and  showed,  if  true,  a  perfect  compliance 
with  the  provisions  of  the  statute ;  and  the  signatures  of 
the  testator  and  the  deceased  witness  were  shown  to  be 
genuine.  The  witness  who  was  sworn  had  never  before 
been  called  upon  to  witness  a  will,  and  knew  nothing  of 
the  formalities  required.  Under  the  circumstances  there 
can,  I  apprehend,  be  no  doubt  that  a  jury  would  be  at 
liberty  to  find  that  the  will  was  duly  executed.'' 

The  statute  provides,  that  when  one  or  more  of  the 
subscribing  witnesses  are  dead  and  the  others  are  ex- 
amined, proof  may  be  taken  of  the  hand-writing  of  the 
testator  and  of  the  witnesses  who  are  dead,  and  also  of 
other  circumstances  tending  to  prove  the  will.  The 
eflfoct  of  this  provision,  of  course,  is  to  make  the  certifl- 
cato  of  attestation  signed  by  the  deceased  witness  evi- 
dence to  some  extent  of  the  facts  stated  in  it. 

The  case  of  the  trustees  of  the  Theological  Seminary 
of  Auburn  v.  Calhoun  (25  N.  Y.,  422),  decides  that  the 
publication  of  a  will  may  be  established  upon  the  tes- 
timony of  one  of  the  attesting  witnesses,  in  opposition 
to  the  other ;  and  the  case  of  Tarrant  v.  Ware,  cited  in 
the  same  case  (see  note)  holds  the  same,  and  that  the 
court  must  determine,  from  all  of  the  evidence  and  cir- 
cumstances, whether  or  not  a  doubt  remains  as  to  the 
direction  of  the  statutes  having  been  complied  with. 

The  case  of  Pecic  v.  Cary  (27  N.  Y.,  9),  decides  that 
"the  signature  of  the  testator,  or  his  acknowledgment 
thereof  in  the  presence  of  the  witnesses,  and  his  pub- 
lication of  the  instrument  as  his  will,  may  be  proved  by 
the  attestation  clause  and  the  attending  circumstances, 
though,  after  the  expiration  of  two  years,  none  of  the 
witnesses  could  testify  that  he  saw  the  testator  sign  or 
heard  him  acknowledge  his  signature,  nor  could  testify 
that  he  himself  read  or  heard  read  the  attestation 
clause,  which  distinctly  aflBrmed  the  sign.atiu^e  and  pub- 
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lication  in  his  presence.  Judge  Denio,  in  this  case 
Sfiys :  "  As  to  the  other  particulars,  the  seeing  the  signa- 
tiu'e  made  by  the  witnesses,  or  their  hearing  it  acknowl- 
edged, the  publication  or  the  declaration  by  the  testator 
that  it  is  his  last  will  and  testament,  and  his  request 
that  they  shall  sign  the  will,  these  do  not  require  or 
admit  of  any  record  or  written  memorial  other  than  the 
attestation  clause,  and  must  depend  upon  the  declara- 
tion of  witnesses,  and  such  allowances  and  inferences 
on  account  of  want  of  memory  may  be  made  as  the 
justice  of  the  case,  common  experience  and  the  rules  of 
law  present  or  require." 

In  Willis  V.  Molt  (36  N.  T.,  486J,  there  were  three 
subscribing  witnesses.  One  of  the  three  had  died. 
There  was  the  usual  attestation  clause.  The  two  living 
witnesses  testified  that  they  did  not  see  the  testator 
sign  the  will ;  and  one  of  the  witnesses  did  not  know 
by  any  inspection  of  the  instrument  whether  the  tes- 
tator had  signed  it  or  not ;  the  testator  said  he  had 
signed  it,  and  wanted  him  to  witness  it ;  the  other 
witness  testified  that  the  testator  asked  him  to  witness 
a  will  and  took  the  paper  from  a  drawer  and  said  it  was 
his  will.  There  was  no  subscription  of  the  will  in  the 
presence  of  either  of  the  two  witnesses  that  testified,  or 
any  declaration  or  acknowledgment  in  terms  that  the  in- 
strument subscribed  was  his  will.  The  witness  to  the  will 
that  was  th^n  dead  drew  the  will,  and  the  testator  told 
one  of  the  surviving  witnesses  that  he  had  signed  the 
will  in  the  presence  of  the  witness  that  was  dead.  The 
will  was  sustained,  and  Judge  Davies,  in  delivering  the 
opinion  of  the  court,  cites,  with  approval,  Ga{je  v.  Gage 
(3  CarteiSy 4:51)^  Blake  v.  Knight  {S  id,  549),  Ullis  v.  Smith 
(1  Veseyjr.),  Chase  v.  Kitteridge  (11  Allen^  49).  The  au- 
thorities referred  to  each  hold  that  it  is  not  necessary  that 
the  witness  should  see  the  testator  sign  the  instrument, 
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or  that  he  shoald  acknowledge  the  subscription  in  ex- 
press  terms,  but  that  the  will  should  be  sustained  if  the 
evidence  is  sufficient  to  establish  the  fact  that  the  will 
was  presented  to  the  witnesses  already  signed,  and  that 
the  testator  has  executed  it  as  his  will,  and  that  these 
facts  may  be  shown  by  proving  what  occurred  at  the 
time. 

In  Jackson  v.  Ja4ikson  (39  N.  T.  153),  the  testa- 
tor died  soon  after  the  will  was  executed.  The  court  held 
that  the  witnesses  should  sign  the  will  after  the  sub- 
scription, and  the  court  was  of  the  opinion  that  there  was 
a  due  execution  of  the  will,  but  as  there  was  some  doubt 
upon  that  point,  the  judgment  of  the  Supreme  Court  was 
reversed,  to  enable  the  error  to  be  corrected.  The  rule  in 
regard  to  what  it  is  necessary  to  prove  for  the  purpose 
of  showing  a  due  execution  of  the  will  is  laid  down  sub- 
stantially the  same  as  in  the  other  cases  before  referred 
to. 

The  case  of  Nixsen  v.  Nixsen  (2  Eeyesj  229),  decides 
that  the  statute  only  requires  on  the  part  of  the  testator, 
besides  his  hand  and  seal,  the  publication  or  announce- 
ment of  the  instrument  as  his  last  will  and  testament 
This  is  all  that  is  required  in  regard  to  publication,  and 
Judge  Davis,  in  his  opinion  upon  that  subject,  says :  "If 
a  testator  should  say  to  the  witness,  I  desire  you  to  at- 
test this  instrument  as  my  last  will  and  testament,  the 
language  would  import,  not  only  a  request  but  a  clear 
publication  of  the  will."  . 

In  Butler  v.  Benson  (1  Barb^  538),  the  court  say, 
"  The  will  had  been  published,  if  at  all,  about  ten  years 
before  the  hearing.  One  of  the  subscribing  witnesses  has 
nearly  forgotten  the  whole  transaction,  and  the  other  is 
almost  as  much  lost  on  many  important  points.  Where 
the  witnesses  are  dead,  or  from  lapse  of  time  do  not 
remember  the  circumstances  attending  the  attestation, 
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tho  law,  after  the  diligent  production  of  all  of  the  evi- 
dence then  existing,  if  there  are  no  circumstances  of 
susiJicion,  presumes  the  instrument  properly  executed, 
particularly  where  the  attestation  clause  is  full ;"  citing 
a  large  number  of  cases. 

In  Cliemey  v.  Arnold  (18  J5ar6.,  438),  Oreppen  Justice^ 
in  delivering  the  opinion  of  the  court,  says :  "  If  tho  wit- 
nesses were  all  dead,  the  proof  of  their  hand- writing 
would  bo  sufficient  to  establish  the  due  execution  of  the 
instrument  by  the  testator.  After  the  lapse  of  nearly 
twenty-five  years,  unless  it  appears  affirmatively  that 
the  will  was  not  duly  executed,  the  law  will  not  set  it 
aside  or  declare  it  invalid  because  the  attesting  witnesses 
do  not  recollect  that  all  the  requirements  were  complied 
with.  A  different  rule  would  be  unjust  as  well  as  unreas- 
onable. It  cannot  be  expected  that  the  memory  of  the 
witnesses  will  retain  for  so  great  a  length  of  time  all 
the  facts  and  circumstances  occurring  at  the  time  of  its 
execution.    The  law  requires  no  such  absurdity. " 

I  think  the  authorities  refeiTcd  to  are  decisive  of  this 
case.  We  are  simply  to  declare  the  law,  and  have  noth- 
ing to  do  with  the  question  of  the  justice  or  injustice  of 
the  will.  The  evidence  is  sufficient  to  sustain  the  will 
upon  the  question  of  due  execution.  Had  the  witness 
Hemminway  died  before  the  proving  of  the  will,  his 
signature  to  the  attestation  clause  could  have  been 
proved  ;  and  that,  with  the  other  evidence,  would  estab- 
lish this  will  so  far  as  his  evidence  is  concerned.  What 
he  remembers  tends  strongly  to  establish  the  will,  and 
the  other  facts  essential,  we  have  no  doubt  transpired ; 
and  it  is  simply  a  case  where  the  witness,  from  lapse  of 
time,  and  not  being  accustomed  to  such  business,  fails 
to  remember  what  occurred. 


Decree  accordingly. 
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Herkimer    County.— HON.   AMOS    H.    PRESCOTT,  Surrogate.— 

January,  1874. 

Piper  v.  Barsb. 

In  the  matter  of  the  Accounting  of  Charles  Barse, 
Executor  of  the  last  Will  and  Testament^  and  Codicil 
to  the  same  J  o/ Timothy  Barse. 

Od  the  qneation  of  advancement  or  ademption  of  a  legacy,  when  raised  by 
the  executor,  against  the  claim  of  the  legatee,  the  harden  is  on  the 
execntor  to  prove  satisfaction.* 

When  a  parent  procures  third  persons  to  convey  property  to  his 
daughter  for  a  consideration,  moving  from  himself,  the  presumption 
is  that  it  is  an  advancement,  equally  as  where  he  makes  the  convey- 
ance himself. 

The  circumstance  that  he  subsequently  executed  a  codicil,  in  which  he 
made  no  reference  to  the  legacy,  has  no  weight  on  the  question. 

Testator  gave  a  legacy  of  $1,500  to  each  of  his  daughters*  expressing 
however,  in  the  will,  his  intent  to  pay  the  legacies  in  his  lifetime. 
Subflequently  he  procured  a  third  person,  for  a  consideration  of  $1,600, 
moving  from  testator,  to  convey  real  property  to  one  of  the  legatees, 
declaring,  at  the  same  time,  that  he  intended  to  require  the  daughter 
to  give  him  her  note  for  the  excess  of  $100,  to  equalize  his  gifts. 
Held,  That  this  showed  payment  of  the  legacy. 

This  accounting  was  a  proceeding  in  behalf  of  Cathe- 
rine Piper,  to  compel  the  executor  to  pay  over  to  her  a 
legacy  of  $1,500,  which  she  alleged  was  due  and  paya- 
ble  by  the  provisions  of  the  will. 

The  testator  duly  made  and  published  his  will  on 
the  29th  day  of  December,  1869.  The  third  clause  of 
the  said  will  was  as  follows : 

"  Third.  I  give  and  bequeath  to  my  daughter,  Eliza- 
beth Aurman,  the  sum  of  fifteen  hundred  dollars,  and  to 
my  daughter,  Catherine  Piper,  the  sum  of  fifteen  hun- 


*  Where  the  will  refers  for  evidence  of  advancement  to  charges,  <&c.,in 
testatoi^s  bookB,  evidence  of  such  charges  in  books  of  a  partnership  of 
which  he  was  a  member,  and  that  he  kept  no  other  books,  is  competent. 
{LoMcrence  v.  Luulsayf  7  Bun,  641.)  And  compare  Camp  v.  Camp,  post. 
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dred  dollars ;  and  if  not  paid  by  myself  in  my  lifetime, 
as  I  now  intend  to  do,  the  said  legacies,  or  so  much 
thereof  as  at  my  decease  may  remain  unpaid,  I  hereby 
order  and  direct  my  executrix  and  executor  to  pay  out 
of  the  first  moneys  collected  or  received  by  them  out  of 
my  estate  after  my  decease.'' 

On  the  22d  day  of  June,  A.  D.  1872,  the  testator  duly 
made  and  published  a  codicil  to  said  last  will,  and  died 
soon  after. 

The  codicil  had  no  reference  whatever  to  the  provi- 
sions of  the  will,  and  did  not  in  any  manner  affect  the 
same. 

The  executor,  on  the  accounting,  appeared  and  claim- 
ed that  the  legacy  to  Catherine  Piper  had  been  paid  by 
the  testator  in  his  lifetime,  by  procuring  a  conveyance 
to  her,  in  1871,  of  property  of  that  value,  the  details 
respecting  which  are  stated  in  the  opinion. 

E.  Graves  and  A.  M.  Mills /or  the  claimant. 
J.  A.  &  A.  B.  STCLE/or  the  executor. 

The  Surrogate. — The  counsel  for  the  claimant  insist, 
that  the  fact  that  the  testator  made  and  published  the 
codicil  above  referred  to,  and  said  nothing  in  it  in  regard 
to  the  legacy  to  the  claimant,  is  important,  if  not  con- 
clusive, upon  the  question  of  the  payment  of  the  legacy 
by  the  testator  in  his  lifetime.  1  cannot  see  that  it  has 
any  bearing  whatever  on  the  question.  The  testator 
simply  makes  no  allusion  to  the  subject  one  way  or 
other.  If  he  had  paid  it,  it  was  necessary  for  him  to 
change  his  will ;  the  legatee  could  demand  the  legacy 
but  once ;  and  it  can  be  claimed  with  equal  propriety, 
that  if  he  intended  to  give  the  Spinner  lace  to  Mrs. 
Piper,  aside  from,  and  independent  of,  the  legacy,  he 
would  have  referred  to  it  in  his  will. 

Suppose  a  receipt  or  writing  had  been  found  among 
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the  testator's  papers  after  his  death,  showing  clearly 
and  fully  that  this  legacy  had  been  paid  by  the  testa- 
tor in  his  lifetime,  would  there  be  auy  doubt  about  its 
beiug  conclusive  T    Oertainly  not. 

The  question,  therefore,  is,  has  the  executor  proved 
that  the  testator  did,  in  fact,  pay  this  legacy  to  the  lega- 
tee in  his  lifetime  T  The  affirmative  of  this  proposition 
is  with  the  executor,  and  depends  upon  the  solution  of 
the  transaction  that  occurred  in  regard  to  the  convey- 
ance of  the  house  and  lot  on  Prospect  street  in  the  vil- 
lage of  Herkimer,  from  Charles  Spinner  to  the  legatee. 
It  is  not  disputed  that  on  the  28th  day  of  January,  1871, 
Charles  Spinner  and  wife  duly  made,  acknowledged, 
signed,  sealed  and  delivered,  a  deed  to  Gatherine  Piper, 
the  legatee  above  named,  conveying  to  her  a  house 
and  lot  on  Prospect  street,  and  that  the  said  legatee,  in 
virtue  of  said  conveyance,  received  the  title  to  said  house 
and  lot,  and  now  holds  the  same  under  and  by  said  con- 
veyance. The  consideration  for  said  conveyance  was 
the  sum  of  one  thousand  six  hundred  dollars,  and  the 
whole  sum  was  paid  by  the  testator,  and  the  negotia- 
tions in  regard  to  the  place,  and  the  delivery  of  the  deed 
from  the  grantor,  and  the  whole  transaction  in  regard 
to  the  same,  were  had  l)y  the  said  testator,  and  at  the 
time  he  took  the  deed,  and  as  a  part  of  the  transaction, 
he  said  it  was  to  pay  Mrs.  Piper,  tlie  legatee,  the 
sum  of  fifteen  hundred  dollars ;  the  testator  saying, 
at  the  same  time,  it  was  for  the  purpose  of  making  her 
equal  with  the  other  girls,  and  that  each  of  the  girls 
were  to  have,  or  had,  $1,600,  and  no  more,  of  his  estate. 
There  is  another  very  significant  fact  connected  with 
this  matter,  to  wit,  what  the  testator  said  about  the 
one  hundred  dollars.  The  testator  paid  Spinner  $  1,600 
for  the  place.  He  said  he  should  require  of  Mrs.  Piper 
her  note  for  the  one  hundred  dollars,  because  he  did  not 


22  CASES  IN  THE  SURROGATES'  COURTS. 

PIPEB  V.  BAKSE. 

intend  to  give  her  more  than  the  other  girls, —  that  is, 
one  thousand  five  hundred  dollars. 

In  considering  the  question  bearing  upon  the  pay- 
ment of  the  legacy,  it  is  important  to  bear  in  mind  that 
this  transaction  occurred  quite  a  long  time  before  the 
testator's  very  severe  sickness,  and  when  he  was  in 
health,  comparatively  speaking ; —  at  all  events,  no  par- 
ticular change  had  then  taken  place  in  the  health  of  the 
testator,  and  nothing  had  then  occurred  to  indicate 
any  reason  why  the  testator  should  at  that  time  desire 
to  give  to  this  legatee  any  more  than  he  had  provided 
for  in  his  will.  The  conclusion  seems  to  be  irresistible 
that  the  testator  intended  by  the  transaction  referred 
to,  to  pay  this  legacy  and  nothing  else ;  and  the  lan- 
guage of  the  clause  of  the  will,  by  which  the  testator 
declares  his  intention  to  pay  the  daughters  in  his  life- 
time, is  not  only  quite  significant  of  what  the  testator 
intended  to  do  at  the  time  he  made  his  will,  but  reflects 
very  strongly  upon  the  transaction  herein  before  re- 
ferred to,  because  I  can  see  no  reason  why  the  testator 
should  do  as  he  did  at  the  time,  in  that  transaction,  un- 
less he  was  carrying  out  the  aforesaid  expressed  inten- 
tion. 

But  another  question  arises  here,  which  I  think  must 
dispose  of  the  case  without  regard  to  what  has  been 
said  in  reference  to  the  conveyance  from  Spinner,  and 
the  giving  or  requiring  the  note  of  one  hundred  dollars 
for  the  balance  of  the  said  consideration.  What  is  the 
legal  presumption  f  It  has  long  been  held  that  when  a 
parent  conveys  land  to  his  child,  without  asking  or 
receiving  any  consideration,  the  presumption  is  that 
the  gift  is  an  advancement ;  the  fact  that  the  convey- 
ance was  made  direct  from  Spinner  and  wife  to  the 
legatee  does  not  change  the  rule  or  the  transaction. 
The  deed  was  doubtless  made  in  that  way  to  avoid  the 
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necessity  and  expense  of  a  second  conveyance.  There 
is  no  pretense  but  that  the  testator  paid  the  money  and 
transacted  all  of  the  business,  and  the  matter  must  be 
treated  precisely  as  though  the  conveyance  was  made 
to  the  legatee  directly  from  the  testator  and  without  any 
part  of  the  consideration  being  paid  by  her.  The  case 
of  Sanford  v.  Sanford  (5  Lansing,  486),  and  the  author- 
ities there  cited,  I  regard  as  controlling  and  deciding 
this  question  and  placing  the  question  in  such  a  legal 
aspect  as  to  be  controlling  upon  this  court  in  the  decis- 
ion of  this  case. 

It  is  true  that,  after  the  transaction  of  the  Spinner 
conveyance,  the  testator  was  much  out  of  health,  and 
required  and  received  the  services  of  his  daughter,  Mrs. 
Piper,  but  she  was  amply  remunerated  for  it  by  the 
conveyance  of  the  house  and  lot,  from  the  testator,  by 
the  deed  of  June  22d,  1872,  which  was  made  and  execut- 
ed but  a  short  time  before  the  death  of  the  testator, 
which  occurred  in  the  month  of  August,  in  the  same 
year.  It  is  evident  that  she  received  that  on  account 
of  the  fact  that  her  father  desired  to  reward  her  for 
services  in  sickness.  The  conclusion  to  which  I  have 
arrived  is,  that  a  decree  must  be  entered,  denying  the 
claim  of  the  claimant  to  the  legacy  in  question,  adjudg- 
ing and  deciding  that  the  said  legacy  was  paid  to  the 
said  legatee,  by  the  said  testator,  in  Ins  life  time. 

Decree  accordingly. 
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Oraxge  County.— HON.  GILBERT  O.  HULSE,  Surrogate.— 

October,  1869. 

BOGERS  V.  BOGERS. 

In  tlie  matter  of  the  Final  Settlement  of  the  Estate  of 

James  Bogers,  deceased. 

A  direction  in  the  "will  that  a  logacy  is  to  be  paid  ^'  as  soon  as  couveniently 
may  be  after  my  decease,"  does  not  entitle  it  to  draw  iiiteiiest  from  a 
time  before  the  expiration  of  a  year  aft«r  the  issue  of  letters. 

Where  there  is  no  sufficient  direction  to  pay  the  legacy  before  the  year 
expires,  the  indication  of  an  intent  to  allow  interest  before  that  time 
must  be  o]ear|  or  it  cannot  be  allowed. 

This  was  a  proceeding  for  the  final  settlement  of  the 
estate  of  James  Sogers,  deceased.  By  the  will  of  the 
deceased,  he  gave  and  bequeathed  several  legacies, 
without  mentioning  when  they  were  to  be  i)aid ;  and  to 
his  sisters,  Eliza  and  Susan  Bogers,  he  gave  each  a 
legacy  of  three  thousand  ($3,000)  dollars,  and  dii^ected 
them  "  to  he  paid  to  them  (his  sisters)  hy  my  executors  as 
soon  as  conveniently  may  he  after  my  dece^ise.^ 

He  appointed  his  son,  Francis  Gregory  Bogers,  ex- 
ecutor, and  his  said  two  sisters,  Eliza  and  Susan  Bogers, 
executrices  of  his  will.    They  all  qualified  as  such. 

The  deceased  left  a  large  estate,  amounting  to  con- 
siderably over  two  hundred  thousand  dollars ;  and  at 
the  time  of  his  death  the  personal  property  was  in- 
vested, drawing  interest,  and  there  was  ample  avail- 
able means  to  pay  all  general  legacies. 

One  year  after  the  death  of  the  testator,  the  legacies 
to  the  two  sisters  were  duly  paid,  they  at  the  time  claim- 
ing interest  thereon  from  the  testator's  death ,  but  which 
the  son,  who  had  charge  of  the  funds,  refused  to  pay, 
upon  the  ground  that  they  were  not  entitled  to  interest 
upon  their  legacies  until  at  and  after  the  expiration  of 
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one  year  from  the  death  of  his  father,  op  probate  of  his 
will,  which  question  was  then  reserved,  to  be  brought 
up  on  final  settlement. 

J  AXES  W.  Tayix)R,  for  the  executors, 

D.  A.  Scx)TT,  apedal  guardian,  for  minors,  and  Susan  Marie  Celle, 
adult. 

The  Surrogate — The  question  for  me  to  decide  is, 
shall  Eliza  Eoger  and  Susan  Eogersbe  allowed  interest 
on  their  legacies  from  the  death  of  James  Eogers,  or 
one  year  thereafter  f 

At  common  law,  when  no  time  is  fixed  in  the  will  for 
the  payment  of  legacies,  they  are  not  payable  until  the 
expiration  of  one  year  from  the  death  of  the  testator. 
This  rule  was  for  the  convenience  of  the  executor,  to 
enable  him  to  convert  the  estate  into  money  by  sales  or 
collections,  and  to  enable  him  to  ascertain  the  amount 
of  debts  owing  by  the  deceased,  so  that  he  could  know 
whether  there  would  be  assets  suflBcient  to  pay  the  debts, 
it  being  unsafe  for  the  executor  to  pay  legacies  in  all 
cases  before  debts.  (Part  2,  Redfield  on  Lata  of  WillSj 
page  504 ;  Cooke  v.  Meeker^  36  N.  Y.,  18 ;  Lawrence  v. 
Emhree,  3  Bradf.,  304.) 

By  the  provisions  of  the  Eevised  Statutes  of  this 
State,  no  legacies  are  to  be  paid  until  after  the  ex- 
piration of  one  year  from  the  time  of  granting  let- 
ters testamentary,  unless  the  same  are  directed  by  the  will  to 
he  sooner  paid.  (2  Bev.  Stat^  90,  ^  43.)  This  statute  is 
in  affirmance  of  the  common  law,  and  has  not  changed 
the  rule  as  to  the  time  when  interest  on  legacies  begins 
to  run.  Though  the  time  of  payment  of  the  legacy 
is  fixed  at  one  year  from  the  date  of  the  letters,  yet 
interest  may,  in  certain  cases,  be  computed  thereon 
from  the  death  of  the  testator,  and  the  legacy  draw 


26  CASES  IN  THE  SURRORATES'  COURTS. 

ROGERS  If.  ROGERS. 

interest  from  that  time.     {Lawrence  v.  Enibree  3  Bradf., 
304  ;  CooJce  v.  Meeker,  36  N.  Y.,  18,  23.) 

It  is  insisted  by  the  legat-ees  that  tne  clause  m 
the  testator's  will  "  to  be  paid  to  them  by  my  exe- 
cutors as  soon  as  conveniently  may  be  after  my 
decease,"  in  reference  to  their  legacies,  is  a  direction 
within  the  meaning  of  the  statute,  express  or  im- 
plied, that  it  be  paid  immediately  upon  his  decease ; 
and  although  under  the  statute  payment  could  not 
be  enforced  under  a  year,  yet  during  the  year  the 
legacy  draws  interest,  and  that  especially  it  is  so 
implied,  as  nothing  is  said  as  to  the  payment  of 
any  other  legacy  in  his  will. 

If  this  question  was  new,  and  I  had  for  the  first 
time  to  adopt  a  rule  in  a  case  like  the  present,  I  see 
no  reason  why,  in  justice  and  equity,  the  legacies 
in  question  should  not  draw  int^jrest  from  the  death  of 
the  testator.  The  property  of  the  deceased  was  all 
invested,  and  bringing  in  income  at  the  time  of  his 
decease,  and  it  continued  so  to  do  for  a  year  there- 
after. There  was  a  large  estate,  and  only  a  small  in- 
debtedness, and  the  interest  these  legacies  have  been 
drawing,  unless  given  to  the  legatees,  will  go  into 
the  residuary. 

But,  if  I  am  not  mistaken,  the  authorities  have  set- 
tled the  rule  of  law  in  this  case  against  allowing  inter- 
est on  the  legacies  until  the  expiration  of  one  year  from 
the  issuing  of  letters  test^amentary. 

It  is  laid  down  in  Bedfield  on  the  Law  of  WUls  {Part 
2d,  page  569,  ^  59,  Suh.  9,)  that,  "  legacies  are  payable 
in  one  year  from  the  decease  of  the  testator,  even  when 
directed  to  be  paid  as  soon  as  convenient;"  and  in 
Sub.  3,  of  same  section,  it  is  said,  "  it  will  make  no 
difference  that  the  executor  is  directed  in  the  will  to 
pay  the  legacy  as  soon  as  possible,"  citing :  Wood,  t. 
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Penoyre^  (13  Vesey^  326,  333,   334) ;    Martin  v.  Martin^ 
(6  Watfs  B.  67.) 

In  Willianison  v.  Wiiliamson^  (6  Paige^  299),  the  direc- 
tion in  the  will,  was,  "  to  be  paid  as  soon  as  convenient.'' 
Walworth,  Chancellor,  says,  "  As  no  time  was  pre- 
scribed in  the  will  for  the  payment  of  such  legacies, 
except  that  they  should  be  paid  as  soon  as  convenient, 
the  executors  were  right  in  supposing  that  they  came 
within  the  general  rule,"  that  is,  payable  after  the  expi- 
ration of  one  year  from  the  granting  of  letters  testa- 
mentary. 

These  authorities,  in  my  opinion,  establish  the  prin- 
ciple, that  the  language  used  by  the  testator,  in  refer- 
ence to  these  two  legacies,  does  not  make  them  payable 
on  the  death  of  the  testator.  They  hold  that,  "  to  be 
paid  as  soon  as  possible,"  or,  ^^  to  be  paid  as  soon  as 
conveniently  may  be  after  my  decease,"  means,  "  to  be 
paid  at  the  expiration  of  one  year  from  the  granting  of 
letters  testamentary." 

In  the  case  of  Bradner  v.  Faulkner^  (12  N.  T.,  472), 
the  language  is,  "  I  do  also  give  and  bequeath  to  my 
said  daughter,  Minerva,  the  sum  of  $16,000,  to  be  paid 
to  her  by  my  executors,  out  of  my  personal  estate,  as 
soon  as  the  same  can  be  collected  after  my  decease." 
The  Surrogate,  on  final  settlement,  decreed  that  Minerva 
was  entitled  to  demand  and  receive  interest  on  her 
legacy,  from  the  death  of  the  testator,  and  directed  the 
executor  to  pay  her  the  amount  of  the  legacy,  and  in- 
terest from  that  time. 

On  appeal,  the  Supreme  Court,  at  General  Term, 
affirmed  the  decree  of  the  Siurogate.  On  appeal  to  the 
Court  of  Appeals,  the  judgment  of  the  Supreme  Court 
was  reversed.  Gardner,  Ch.  J.,  says :  "  As  the  will  is 
silent  upon  the  subject  of  interest^  and  as  the  statute 
prohibits  the  payment  of  legacies  until  one  year  from 
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the  time  of  granting  letters  testamentary,  and  as  the 
practice  of  the  court  prior  to  the  statute  allowed  the 
same  time  to  the  executor,  the  decision  of  the  courts  be- 
low can  only  be  justified  by  an  express  direction  of  the 
testator  for  an  earlier  payment,  or  by  an  implication 
from  the  provisions  of  the  instrument  which  shall  be 
equivalent  to  such  direction." 

In  the  present  case,  it  is  not  claimed  that  there  is 
any  express  direction  to  pay  these  legacies  until  one 
year  from  the  granting  of  letters ;  and  under  the  au- 
thorities I  have  been  able  to  examine,  I  find  no  war- 
rant or  ground  for  an  implication  of  that  kind. 

The  testator  must  have  made  his  will  with  full 
knowledge  of  the  law — at  all  events,  I  am  bound  so  to 
presume — and  if  he  intended  these  legacies  to  be  paid, 
with  interest  from  his  death,  he  would  have  said, "  with 
interest  from  my  decease,"  or  words  to  that  effect.    His 

not  doing  this  is  a  strong  presumption  that  he  did  not 

* 

intend  the  legacies  should  draw  interest  from  his  death. 
I  am  not  to  speculate  as  to  what  his  intentions  were ; 
the  intent  that  the  legacy  should  draw  interest  must  be 
clear,  which  is  not  so  in  this  case,  and  the  burden  of 
proof  is  upon  the  legatees. 

I  must,  therefore,  reject  the  claim  of  interest,  and  let 
the  estate  pay  the  costs. 

Order  accordingly. 
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Orange  County.— HON.  GILBERT  O.  HULSE,  Surrogate. 

April,  1870. 

Simpson's  Will. 

In  the  matter  of  Proving  tlie  Last  Will  and  Testament 

o/ James  Simpson,  deceased. 

A  will  which  the  testator  subscribed  by  mark  may  be  proved,  even  when 
only  one  of  the  subscribing  witnesses  can  be  examined. 

Under  the  provision  of  2  R.  S.  59.  $  13,  which  requires  that  when  one  or 
more  of  the  witnesses  are  examined,  and  the  others  are  inaccessible 
&c.,  proof  of  handwriting  of  the  testator  shall  be  taken,  and  of  the 
witnesses  dead,  absent  or  insane,  and  of  such  other  circumstances  as 
would  be  sufficient  to  prove  the  will  on  a  trial  at  law,— evidence  of 
such  other  circumstances  may  be  suOcicnt,  where  the  testator's  sub- 
scription was  by  mark. 

In  such  a  case  the  testimony  of  the  only  surviving  subscribing  witness 
fully  attesting  all  the  formalities,  and  directly  and  fully  corroborated 
by  three  others,  who  saw  the  testator  execute  the  will  and  heard  his 
pnblication  and  request, — Held  sufficient. 

The  case  of  Mailer  of  Wahhf  (Tucker,  132,)  disapproved. 

This  was  an  application  for  the  probate  of  the  last 
will  and  testament  of  James  Simpson,  deceased. 

The  testator  died  at  the  city  of  Newburgh,  on  the 
14th  day  of  March,  1870,  having  previously  executed 
the  paper  now  oflFered  for  probate  as  and  for  his  last 
will  and  testament. 

He   subscribed   the   paper   by   making  his  mark, 

thus : "  James  x^ Simpson,  L.  S.*^    Henry  0.  Millspaugh 

and  Cornelius  Maher  were  the  two  subscribing  witnesses. 
Hugh  Grant,  James  Grant  and  Bridget  Simpson  were 
also  present  at  the  execution  of  the  paper  by  the  deceas- 
ed. 

Cornelius  Maher,  one  of  the  subscribing  witnesses, 
was  now  dead ;  all  the  others  above-named  were  living. 

Henry  C.  Millspaugh,  the  subscribing  witness  now 
living,  was  examined,  and  testified  that  at  the  execu- 


30  CASES  IN  THE  SUEROGATES'  COUETS. 

SIMPSON'S  WILL. 

tion  of  the  will,  all  the  formalities  of  the  statute  were 
complied  with;  and  in  addition  thereto,  testified  to 
facts  showing  that  the  testator  was  in  all  respects 
competent  to  devise  real  estate,  and  not  under  any 
restraint. 

The  other  three  persons  above-named,  who  were  liv- 
ing and  were  present  at  the  execution  of  the  will,  all 
severally  testified  that  they  were  present  at  the  execu- 
tion of  the  paper  offered  for  probate ;  saw  the  deceased 
make  his  mark ;  heard  him  declare  it  to  be  his  will,  and 
request  the  subscribing  witnesses  to  sign  as  witnesses, 
and  saw  them  each  sign  their  names  as  witnesses ;  and 
that  the  testator  was  in  all  respects  competent  to  de- 
vise real  estate. 

William  J.  Dickso!^,  for  the  prop&nent 

The  Surrogate. — Having  noticed  the  case,  the 
matter  of  Walsh,  before  Surrogate  Tucker,  of  the  county 
of  New  York,  (Tuclcer^s  Reports,  132),  I  have  given 
this  matter  some  little  examination. 

In  the  case  above  referred  to,  no  one  was  present 
at  the  execution  of  the  will  except  the  testator  and  the 
two  witnesses.  The  testator  made  his  mark,  and  one 
of  the  witnesses  was  deceased.  The  Surrogate  uses,  in 
his  opinion,  this  language : — "  But  the  making  of  a 
mark  has  its  inconveniences,  as  the  present  case  de- 
monstrates. A  will  subscribed  by  a  mark,  instead  of  by 
handwriting,  cannot  be  proven  at  all,  if  one  of  the  wit- 
nesses cannot  be  produced.  The  statute  provides  that 
where  one  or  more,  or  all  the  subscribing  witnesses  are 
dead,  out  of  the  State,  or  insane,  proof  must  be  taken 
of  the  handwriting  of  the  testator,  and  of  the  absent 
witness  or  witnesses,  on  propounding  the  will  for  pro- 
bate. As  no  proof  of  the  testator's  handwriting  can  be 
given  in  the  case^  when  his  subscription  is  not  made  in 
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handwriting,  the  petition  for  probate  must  be  denied. 
It  is  a  case^not  provided  for  by  statute." 

I  am  not  willing  to  follow  the  learned  Surrogate  in 
the  case  just  noticed.  I  believe  he  has  overiooked  an 
important  part  of  the  section  of  the  statute  to  which  he 
refers.  Sec.  13  of  the  statute  reads  as  follows  :  "  When 
any  one  or  more  of  the  subscribing  witnesses  to  such 
will  shall  be  examined,  and  the  other  witnesses  are 
dead,  or  reside  out  of  the  State,  or  are  insane,  then  such 
proof  shall  be  taken  of  the  handwriting  of  the  testator 
and  of  the  witness  or  witnesses  so  dead,  absent  or  in- 
sane, and  of  such  other  circumstances  as  would  he  suffi- 
cient to  prove  such  tviU  on  a  trial  at  law.^  (2  jB.  S.  59.,  '^13,) 

Tlie  next  section  (§  14)  of  the  same  statute  reads : 
"  If  it  shall  appear  on  the  proof  taken  that  such  will 
was  duly  executed ;  that  the  testator,  at  the  time  of  ex- 
ecuting the  same,  was  in  all  respects  competent  to  de- 
vise real  estate,  and  not  under  restraint,  the  said  will, 
and  the  proofs  and  examination  so  taken,  shall  be  re- 
corded in  a  book  to  be  provided  by  the  Surrogate,  and 
the  record  thereof  shall  be  signed  and  certified  by  him." 

The  Surrogate  courts,  as  organized  and  existing  in 
this  State,  are  Courts  having  common  law  jurisdiction 
in  all  matters,  therein  which  are  not  limited  by  some 
statute,  and  in  all  matters  they  proceed,  except  as  afore- 
said, according  to  the  course  of  common  law.  {Peebles  v. 
Case,  2  Bradf.,  226 ;  Sipperly  v.  Baucus,  24  N.  Y.,  46.) 

The  proof  of  a  will  abides  by  the  same  rules  of  evi- 
dence as  i>revail  in  all  other  judicial  investigations;  un- 
less restrained  by  some  express  statute,  the  Surrogate 
proceeds  according  to  the  established  rules  of  evidence. 

The  statute  above  referred  to  is  directory  only.  It 
is  not  a  restraining  statute :  it  does  not  say  no  evidence 
other  than  the  handwriting  of  the  testator  and  absent 
witness  shall  be  received ;  it  does  provide  for,  "  such 
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other  circumstances  as  would  be  sufBcieut  to  prove  such 
will  on  a  trial  at  law." 

What  else  has  been  done  in  this  case.  I  hardly 
know  how  I  can  better  explain  this  statute  than  by  a 
reference  to  this  case.  Although  no  proof  could  be  given 
of  the  handwriting  of  Simpson  (the  testator)  we  may 
receive  the  next  best  evidence,  which  has  been  done. 

The  law  allows  a  will  to  be  subscribed  by  the  testa- 
tor making  his  mark,  or  his  name  may  be  written  by 
another  person,  at  his  request.  {ClmffeeY.  Baptist  Mission^ 
ary  Convent.  10  PaigCy  85;  Jackson  v.  Jackson^  39  N.  Y. 
158,  159 ;  RoberU  on  WiUs^  94 ;  Addy  v.  Griz^  Te^.  504.) 

If  one  of  the  subscribing  witnesses  is  dead,  insane, 
or  absent,  and  cannot  be  produced,  the  will  for  that 
reason  should  not  fall.  Besort  must  be  had  to  other 
circumstances,  such  as  would  be  resorted  to,  to  prove 
the  will  on  a  trial  at  law.  {Peebles  v.  Case,  2  Bradf.  226.) 

I  hold,  as  matter  of  law,  that  the  statute  is  merely 
directory,  and  when  one  of  the  witnesses  is  out  of  the 
State,  insane  or  dead,  the  other  witness  may  be  exam- 
ined, and  proof  taken  of  the  handwriting  of  the  absent, 
insane,  or  deceased  witness,  and  of  the  handwriting  of 
the  testator,  together  with  any  other  circumstances  as 
would  be  suflScient  to  prove  such  will  on  a  trial  at  law ; 
and  if  it  so  happen,  as  in  this  case,  that  the  testator 
make  his  own  mark,  then  you  merely  take  the  same 
evidence,  with  the  exception  of  proving  the  handwrit- 
ing of  the  testator. 

The  statute  is  directory,  and  does  not  require  an  im- 
possibility. It  provides  for  the  best  evidence,  and  if 
that  cannot  be  given,  then  resort  may  be  had  to  "  such 
other  circumstances  as  would  be  suflBcient  to  prove  such 
will  on  a  trial  at  law." 

It  will  not  be  contended,  I  think,  that  this  will  could 
not  be  proved  in  an  action  in  the  Supreme  Court ;  and 
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if  I  am  right,  that  the  Surrogate's  Court,  in  matters 
within  its  jurisdiction,  proceeds  according  to  the  course 
of  common  law,  then  I  am  right  in  receiving  evidence 

« 

other  than  the  handwriting  of  the  testator,  to  establish 
this  will. 

The  subscribing  witness  must  be  produced,  or  his 
absence  accounted  for,  and  then  the  next  best  evidence 
must  be  produced. 

A  will,  it  is  now  held  by  the  courts  of  this  State,  is  to 
be  established  by  the  same  rules  of  evidence  as  any 
other  instrument.  If  the  testimony  of  the  subscribing 
witnesses,  for  any  cause,  fail  to  prove  th^  will,  then  re- 
sort may  be  had  to  any  other  proper  evidence  which 
will  establish  it;  which  means,  such  evidence  as  satis- 
fies the  conscience  of  the  court  that  the  will  was  pro- 
perly executed,  and  that  the  testator  was  in  all  respects 
competent  to  devise  real  estate,  when  such  will  is  offered 
as  a  will  of  real  estate  as  well  as  personal. 

The  evidence  in  this  case  is  abundant  that  the  will 
was  properly  executed,  and  that  the  testator  was  in  all 
respects  competent  to  make  it ;  and  it  "  appears  to  the 
court,  upon  the  proof  taken,  that  this  will  was  duly  exe- 
cuted, that  the  testator  at  the  time  of  executing  the 
same  was  in  all  respects  competent  to  devise  real  estate, 
and  not  under  restraint."  I  must  therefore  admit  the 
will,  and  record  the  same,  with  the  proofe. 

Decree  accordingly. 
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ORAaraB  Countt.— HON.  GILBERT  O.  HULSE,  Surbooatb.^ 

January,  1870. 

OoLHOUN  V.  Jones. 

In  the  matter  of  the  Probate  of  the  last  Will  and  Testament 
0/ John  Olabkson  Oolhoun,  deceased. 

In  determining  the  testamentary  condition  of  the  testator's  mind,  the 
court  will  take  into  consi<leriitiun  the  fact,  thongh  not  controlling, 
tliat  the  will  disinherits  all  the  testator's  relatives,  and  gives  his 
estate  to  a  stranger,  with  whom  he  had  been  acquainted  bnt  a  few 
months. 

Previous  wills  made  by  a  testator  are  admissible  on  the  question  of 
undue  influence,  as  showing  that  the  testator  was  easily  influenced 
by  those  who  had  his  confidence,  or  that  he  was  under  the  influence 
of  a  delusion. 

Where  it  appeared  that  the  testator's  will  was  under  the  clear  delusion, 
unfounded  in  fact,  that  his  fatht^r  and  sister  (his  only  heirs  at  law,) 
hated  him  on  the  ground  of  a  difference  of  religious  belief,  that  his 
father  had  treated  him  harshly  and  had  driven  him  from  home,  and 
had  refused  him  the  means  of  an  education,  and  had  wanted  to  get 
him  out  of  the  way,  for  the  sake  of  his  property,— £e/d,  evidence  of 
monomania,  or  insane  delusion,  it  appearing  that  the  will  was  the 
direct  offspring  of  such  delusion,  or  was  affected  by  it.* 

A  will  made  by  a  patient  in  favor  of  his  physician,  in  whose  house  he 
resides,  and  under  whose  care  he  was  to  the  time  of  his  death,  is  pre- 
sumptively open  to  the  imputation  of  undue  influence.  The  burden 
of  proof  is  upon  the  latter,  to  show  the  contrary. 

Fraud  and  undue  influence  may  be  inferred  by  circumstances. 

This  was  a  proceeding  for  the  probate  of  the  last  will 
and  testament  of  John  Olarkson  Oolhoun,  deceased. 

The  deceased  was  the  only  surviving  son  of  Com- 
modore John  Oolhoun,  of  Philadelpia.  He  left  surviv- 
ing him,  his  father,  and  Eosalie  Oolhoun,  his  only  sister. 
His  mother  died  in  1851.  At  the  time  of  his  death  he 
was  about  twenty- three,  and  his  sister  about  sixteen 
years  of  age.    He  left  an  estate  valued  at  at  least  forty 

*  Compare  the  case  of  ShaufB  WiU  post. 
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thonsand  dollars.  At  an  early  age  his  father  placed 
him  at  a  boarding  school  at  Ooruwall  in  this  state, 
and  continued  him  at  varions  institutions  of  learning 
until  some  time  in  the  year  1866.  In  the  fall  of  that 
year  young  Oolhoun  went  to  Europe,  and  returned  the 
following  spring.  For  a  short  time  after  his  return  he 
remained  at  Mount  Pleasant  or  Chestnut  Hill,  near  the 
City  of  Philadelphia.  In  the  month  of  June,  1867,  with 
the  knowledge  and  approval  of  his  father,  he  secured  a 
boarding  place  with  Mr.  Daniel  T.  Weed,  who  resides 
near  the  City  of  Newburgh,  in  this  county.  He  was  in 
failing  health  at  this  time,  and  being  seriously  ill  while 
at  Mr.  Weed's,  Dr.  William  Jones,  a  physician  in  the 
City  of  Newbnrgh,  was  called  to  attend  him,  and  made 
him  about  twenty  professional  visits  while  he  was  there. 
On  the  19th  of  August,  1867,  Colhoun  left  Mr.  Weed's 
and  went  to  Dr.  Jones'  house.  That  evening  he  and 
the  Doctor  went  to  the  city  of  New  York  together. 
They  returned  in  company  with  each  other  the  follow- 
ing evening,  and  from  that  time  until  Colhoun's  death, 
which  occurred  October  16th,  1867,  Colhoun  remained 
at  the  Doctor's  house.  The  will  offered  for  probate 
bears  date  August  21st,  1867,  and  purports  to  be  the 
last  will  and  testament  of  the  deceased.  It  is  claimed 
that  it  was  executed  at  the  Doctor's  house  at  the  time 
it  bears  date,  and  by  its  terms  the  testator  disinherits 
all  those  who  would  have  succeeded  to  his  estate,  in 
case  he  had  died  intestate,  and  gave  the  entire  estate 
to  Dr.  Jones. 

The  following  objections  were  filed  by  the  father 
and  sister  of  the  <leceased,  to  the  probate  of  the  will : 

First.  The  instrument  produced  is  not  the  last  will 
and  testament  of  John  C.  Colhoun,  deceased,  and  was 
not  executed  by  him  in  the  manner  prescribed  by  sta- 
tute. 
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Second.  That  the  deceased  was  Dot  of  sound  mind 
and  nienu)ry  at  the  time  when  he  executed  the  alleged 
will)  and  that  in  executing  the  same,  he  did  not  act 
without  restraint. 

Third,  The  execution  of  said  will  was  procured  by 
fraud,  and  by  undue  influence. 

Fourth.  At  the  time  of  executing  the  alleged  will, 
the  deceased  was  laboring  under  an  insane  delusion. 

The  Surrogate. — After  a  careful  consideration  of 
the  testimony  given  before  me,  and  an  examination  of 
the  law  which  is  to  be  applied  to  the  case,  I  am  satisfied 
it  is  my  duty  to  reject  the  will. 

Upon  the  argument  before  me,  it  seemed  to  be  con- 
ceded by  the  contestants  that  the  will  was  executed  in 
due  form  of  law.  I  shall  therefore  consider  one  of  the 
objections  as  out  of  the  case*  The  groimds  on  which 
the  will  is  rejected  are  involved  in  the  remaining  ob- 
jections. 

The  statute  provides  that  all  persons  except  idiots, 
persons  of  unsound  mind,  and  infants,  may  devise  their 
real  estate  by  a  last  will  and  testament,  duly  executed. 
It  also  provides,  that  if  upon  the  proof  taken  it  shall 
appear  that  such  will  was  duly  executed ;  that  the  tes- 
tator, at  the  time  of  executing  the  same,  was  in  all  re- 
spects competent  to  devise  real  estate  and  not  under 
restraint ;  then  the  will  and  proof  shall  be  recorded.  It 
is  not  contended  that  Oolhoun  was  an  infant,  or  an 
idiot,  or  a  lunatic ;  but  it  is  insisted  that  he  was  so  far 
unsound  in  mind,  and  was  so  entirely  under  the  influ- 
ence and  control  of  Dr.  Jones,  in  making  the  will,  that 
the  instrument  is  invalid. 

I  will  first  consider  the  question  whether  the  testator 
was  so  far  unsound  in  his  mind  that  the  will  is  invalid 
for  that  reason.    He  was  not  an  idiot  or  a  lunatic,  but 
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it  is  said  that  he  was  afi3icted  with  a  form  of  insanity 
know  as  monomania  Monomaniacs  are  those  persons 
who  are  insane  upon  some  one  or  more  subjects,  whether 
it  relate  to  one  or  more  persons  or  things,  and  are  appar- 
ently sane  upon  all  others.  Such  persons  are  competent 
to  make  a  will  unless  the  subject  of  their  infirmity  is  in- 
volved in  the  making  of  it»  The  belief  in  the  existence 
of  mere  illusions  or  hallucinations,  creatures  purely  of 
the  imagination,  such  as  no  sane  man  would  believe  in, 
is  unequivocal  evidence  of  insanity.  The  persistent 
belief  of  a  person  in  supposed  facts,  which  really  have 
no  existence,  except  in  his  imagination,  and  his  acting 
upon  such  belief,  proves  him,  so  far  as  such  acts  are 
concerned,  to  be  acting  under  a  morbid  delusion.  Such 
a  delusion  is  partial  insanity.  Whenever  it  appears  that 
the  will  is  the  direct  ofbpring  of  such  partial  insanity, 
it  must  be  regarded  as  invalid,  though  the  general 
capacity  of  the  testator  is  unimpeached.  The  subject  of 
monomania,  or  partial  insanity,  has  been  the  theme  of 
much  discussion,  and  great  weight  and  consideration 
have  been  given  to  it  by  the  ablest  medical  writers  and 
jurists.  See  I>r.  Beatti€?s  Treatise  on  Madness;  Locke  on 
Human  Understating;  Dr,  Francis  Willis^  Treatise  on 
Mental  Derangement;  Phillips  on  Lunatics^  Idiots^  and 
Persons  of  Unsound  Mind;  Dew  v.  Cla/rk^  (3  Addams 
EejK,  79)  ;  Hojyper^s  case,  (33d  N.  T.  Eep.^  624) ;  Stan  ton 
V.  Wethertuaxj  (16  Barb.,  259). 

In  considering  the  condition  of  Oolhoun's  mind,  we 
are  permitted  to  take  into  consideration  the  fact  that  by 
his  will  he  entirely  disinherits  all  his  relatives,  and  gives 
his  entire  estate  to  Dr.  Jones,  with  whom  he  had  been 
acquainted  but  a  few  months. 

This  fact  is  not  controlling  evidence  of  unsoundness 
of  mind,  for  a  testator,  in  every  respect  competent,  has 
the  right  to  disinherit  both  distant  and  near  relative's ; 
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yet  the  fact  that  he  does  so,  taken  in  connection  with 
other  facts,  may  bo  entitled  to  considerable  weight. 
(Peck  V.  Gary,  27  N.Y.,  9 ;  Clark  v.  Fisher^  1  Paigey  17L) 

It  is  insisted  by  the  contestants  that  the  testator  was, 
for  many  years,  addicted  to  the  vice  of  mastnrbation,  and 
that  it  had  resulted  in  breaking  down  his  bodily  health 
and  impairing  his  mental  faiiulties.  That  the  deceased 
was  a  victim  of  this  vicious  habit  there  is  some  proof. 
It  is  not  necessary  forme  to  recapitulate  it. 

Dr.  D.  Tilden  Brown,  the  physician  for  the  Bloom- 
ingdale  Asylum  for  the  Insane,  in  the  City  of  New  York, 
for  the  past  sixteen  years,  and  Dr.  John  P.  Gray,  for  the 
insane  Asylum  at  Utica,  for  the  past  seventeen  years, 
were  eaeh  sworn  in  this  case,  and  described  patients  who 
had  come  under  their  care  from  the  effects  of  this  vice, 
and  they  concur  in  the  statement  that  excessive  indul- 
gence in  it  may,  and  sometimes  does,  destroy  both  body 
and  mind.  Judging  from  the  many  facts  proved  in  this 
case,  I  have  no  doubt  but  young  Oolhoun  was  the  victim 
of  this  vice,  and  that  to  its  indulgence  he  was  largely 
indebted  for  the  unfortunate  condition  of  body  and  mind 
in  which  he  was,  at  the  time  he  made  the  will  in  ques- 
tion. 

There  is  another  piece  of  testimony  which  is  not 
without  its  importance  in  the  case.  It  was  made  to 
apx)ear  that  within  a  brief  space  of  time  Colhoun  made 
and  executed  four  different  wills.  The  first  was  made 
some  time  prior  to  July  26, 1867,  but  it  does  not  appear 
what  its  provisions  were.  The  second  was  made  while 
he  was  boarding  at  Mr.  Weed's,  and  bears  date  July  26, 
1867.  By  this  will  he  gave  all  his  property  to  Mr. 
Weed's  wife,  who  was  a  comparative  stranger  to  him. 
The  third  was  made  at  Dr.  Jones'  house,  on  the  19th  of 
August,  1867,  but  what  its  provisions  were  did  not 
transpire  on  the  trial,  except  that  it  was  made  to  secure 
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the  Doctor.  The  fourth  will  is  the  one  offered  for  pro- 
bate, and  is  dated  August  21,  1867.  When  considered 
by  itself,  this  testimony  may  not  be  considered  very 
important,  yet  it  cannot  but  seem  strange  that  one 
should  execute  so  many  wills  within  so  short  a  period ; 
and  especially  is  it  strange  that  within  the  space  of  one 
month  he  should  make  two  wills  differing  so  widely  in 
their  provisions  as  does  the  one  in  favor  of  Mrs.  Weed, 
and  that  which  is  now  offered  for  probate.  I  think  the 
other  proofs  in  the  case  justify  the  conclusion  that 
Colhoun's  condition  of  mind  was  such  that  he  was  easily 
influenced  and  controlled  by  any  one  who  had  the 
fortune  to  secure  his  confidence.  Or  it  may  be  that 
these  many  wills  were  but  the  natural  results  of  the  de- 
lusion under  which  it  is  claimed  the  testator  labored 
with  regard  to  his  father. 

The  testimony  given  on  the  trial,  showing  that 
Golhoun  harbored  intensely  hostile  feelings  towards  his 
father,  at  the  time  he  executed  the  last  will,  is  very  strong. 
It  is  unnecessary  to  quote  it  at  length,  but  it  is  suflicient 
to  state  that  the  fact  was  established  by  numerous  wit- 
nesses. He  justified  this  hostility  on  various  grounds. 
He  charged  that  his  father  and  sister  were  Catholics — 
that  his  father  hated  him  because  of  his  Protestant 
faith,  that  his  father  had  treated  him  harshly — that  he 
had  driven  him  away  from  home — ^that  he  had  refused  to 
aid  him  in  getting  an  education — that  they  had  not  been 
on  good  terms  for  a  number  of  years — and  his  father 
want/cd  to  get  him  out  of  the  way,  so  that  he  could  get 
hold  of  his  property,  &c.  It  was  clearly  shown  that 
there  was  no  foundation  for  any  of  these  charges,  and 
that  no  reason  existed  why  the  testator  should  have  en- 
tertained any  of  these  beliefs  against  his  only  surviving 
parent.  That  the  testator  believed  in  the  truth  of  what 
he  said  I  have  no  doubt ;  that  the  facts  which  he  asserted 
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had  no  real  existence  is  equiilly  clear  to  my  mind ;  and 
that  the  will  was  the  direct  offspring  of  the  delusion,  no 
one  can  deny.  We  therefore  have  the  precise  condition 
of  the  monomaniac,  as  shown  by  the  evidence  of  Drs, 
Gray  and  Brown,  who  concur  with  the  most  enlightened 
and  able  medical  writers  on  the  subject. 

Dr.  Gray  testifies :  "An  insane  delusion  is  the  belief 
in  the  existence  of  that  which  has  only  an  existence 
in  the  imagination  of  the  person.  It  is  the  result  of 
disease.  ^ 

It  was  shown  that  as  late  as  the  month  of  July, 
1867,  and  while  yoimg  Oolhoun  was  boarding  at  Mr. 
Weed's,  he  saw  his  father  in  the  City  of  New  York. 
They  met  and  parted  on  the  most  friendly  terms.  It  ap- 
pears that  immediatel}^  afterwards,  young  Colhoun  con- 
ceived the  idea  that  his  father  was,  and  long  had  been, 
an  enemy  to  him.  He  is  at  this  time  in  ill  health.  He 
declares  that  his  father  shall  never  have  any  of  his  prop- 
erty. He  believes  in  the  truth  of  the  charges  he  makes 
agauist  him,  against  all  evidence.  He  makes  a  will 
disinheriting  liis  father,  on  the  express  ground  that  he  be- 
lieved in  the  facts  which  had  an  existence  only  in  his  im- 
agination. He  was  laboring  under  what  may  be  termed 
an  insane  delusion,  or  partial  insanity.  The  authorities 
are  clear  that  whenever  a  will  is  the  direct  offspring  of 
such  a  delusion,  or  rather,  where  its  provisions  are  affect- 
ed by  it,  the  instrument  is  invalid.  Believing  as  I  do, 
that  Colhoun  was  laboring  under  an  insane  delusion  in 
regard  to  his  father,  and  that  he  was  controlled  by  it  in 
making  the  will  in  question,  I  refuse  to  admit  it  to  pro- 
bate for  that  reason. 

I  will  next  consider  whether  the  testator  was  the  vic- 
tim of  undue  influence,  or  rather  whether  he  was  under 
restraint  in  making  the  alleged  will. 

This  is  the  case  of  a  will  made  by  a  patient  in  favor 
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of  his  })hysician ;  and  a  strong  presumption  arises  against 
its  yalidity.  The  case  has  not  been  relieved  from  such 
presumption  by  the  testimony ;  but  on  the  contrary,  all 
the  facts  and  circumstances  proved,  tend  to  strengthen 
and  confirm  it.  It  is  necessary  that  a  person  standing 
in  the  confidential  relation  which  Dr.  Jones  occupied  to 
the  testator,  should,  when  he  comes  into  court,  seeking 
to  estciblish  such  an  instrument  as  this,  show  honest 
motives  and  fair  dealing,  and  that  no  advantage  had 
been  taken  by  him  of  one  who  was  so  completely  in  his 
power.  This  Dr.  Jones  has  failed  to  do.  Instead  of 
showing  fair  dealing,  and  rebutting  the  presumption 
which  arises  against  the  will,  the  testimony  of  the  Doctor, 
and  of  the  other  members  of  his  family,  is  of  such  a  char- 
acter as  to  force  me  to  the  conclusion  that  Oolhoun  was 
completely  imder  the  doctoi^'s  control  and  influence,  and 
that  the  doctor  exercised  that  control  and  influence  to 
make  himself  the  sole  beneficiary  under  the  will.  How 
or  in  what  jyarticular  way  this  was  done,  does  not 
distinctly  appear.  It  is  true  that  fraud  and  undue 
influence  must  be  proved ;  but  they  maybe  inferred  and 
established  by  circumstances.  If  they  are  not  established 
in  this  case,  by  the  circumstances  which  surround  it,  then 
I  think  it  difficult  to  conceive  of  one  in  which  it  could 
be  done,  except  by  direct  and  positive  testimony. 

It  is  well  to  a^lvert  to  a  few  facts  under  this  branch 
of  the  case.  Colhoun  boarded  at  Mr.  Weed's,  from  June 
11th,  untU  August  19th,  1867.  During  that  time  Dr. 
Jones,  with  whom  the  deceased  had  no  previous accpiaint- 
ance,  was  called  to  attend  him  as  his  physician,  and 
made  him  some  twenty  professional  visits.  While  mak- 
ing these  visits,  the  doctor  learned  that  Colhoun  had 
property  to  a  large  amount,  and  frequently  talked  with 
him  on  the  subject  of  making  a  will.  He  knew  of  the 
execution  of  the  Weed  will,  and  was  informed  that  his 
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patient  had  willed  his  entire  estate  to  Mrs.  Weed.  He 
soon  after  persuaded  his  patient  to  stay  at  his  house  for 
a  few  days,  and  immediately  afterwards  boasts  to  one 
of  the  witnesses  that  he  had  succeeded  in  getting  him 
from  Mr.  Weed's.  On  the  very  day  following,  Colhoun 
leaves  Mr.  Weed's,  and  goes  again  to  the  doctor's  house. 
He  at  once  makes  a  will  in  the  doctor's  favor.  That  eve- 
ning they  go  to  the  City  of  New  York,  in  company  with 
each  other,  and  the  next  day  are  found  at  the  office  of 
Colhoun's  attorney,  getting  information  concerning  Ool- 
houn's  estate.  They  return  to  the  City  of  Newburgh,  on 
the  evening  of  that  day,  and  again  Colhoun  goes  to  the 
doctor's  house.  The  following  day  the  will  offered  for 
probate  is  drawn  and  executed,  and  the  first  one  made  in 
the  doctor's  favor  is  destroyed.  The  precaution  is  taken 
to  have  two  medical  gentlemen,  Drs.  Kerr  and  Mills, 
friends  of  Dr.  Jones,  witness  the  execution  of  the  last 
will.  The  executors  named  in  it  are  strangers  to  the 
testator,  but  old  acquaintances  of  the  doctor.  Prom 
that  time,  Colhoun  is  taken  charge  of,  and  watched  day 
and  night,  by  Adolphus  Jones,  who  is  a  son  of  the  doc- 
tor, and  who  had  full  knowledge  of  the  making  of  the 
will. 

After  the  fact  of  Colhoun's  whereabouts  and  condi- 
tion became  known,  many  of  his  friends  and  acquaint- 
ances called  to  see  him,  but  were  either  denied  admis- 
sion or  admitted  with  reluctance.  Notwithstanding  Dr. 
Jones  well  knew  who  Colhoun  was,  where  his  father 
resided,  and  that  his  patient  must  soon  die,  he  never 
thought  it  worth  his  while  to  make  known  to  the  father 
the  condition  of  the  son,  until  it  was  too  late  to  remove 
the  patient  from  his  house,  or  to  undo  what  had  been 
done.  And  when  Commodore  Colhoun,  after  being 
notified  by  the  doctor  that  Clarkson  was  about  to  die, 
called,  in  company  with  Judge  Taylor,  to  see  him,  the 
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doctor  questioned  the  propriety  of  letting  him  go  to 
the  bedside  of  his  dying  boy. 

Other  facts  might  be  referred  to,  but  these  are 
sufficient  to  justify  the  conclusion  that  Dr.  Jones  acquir- 
ed and  exercised  complete  control  over  his  patient.  He 
knew  Colhoun's  condition,  and  it  is  plain  to  me,  that 
havinir  become  aware  of  the  execution  of  the  will  in 
fiavor  of  Mrs.  Weed,  he  induced  the  testator  to  leave 
Mr.  Weed's  and  take  up  his  residence  with  him,  and  to 
make  the  will  offered  for  probate. 

A  will  made  by  a  patient  in  favor  of  his  physician, 
under  the  circumstances  proved  before  me,  cannot  be 
said  to  have  been  made  without  restraint.  The  law  pre- 
sumes that  the  will  was  procured  by  undue  and  improper 
influences,  and  there  certainly  is  nothing  in  the  facts  of 
the  case  which  repels  that  presumption.  (2  Milne  and 
Craig^  269 ;  1  Medf.  on  Wills^  513-534 ;  Dean  v.  Negleyy 
41  Penn.  312 ;  Gilneath  v.  Qilneathy  4  Janes  JEq.^  142 ; 
WUson  V.  Moranj  3  Bradf.  172 ;  Surinhurne  on  WillSy 
part  7,  chap.  4ci ;  Willa/rd?s  Equity  Jv/r.  169,  et  seq  ;  Dent 
V.  Bennett^  7  Sim.,  539.) 

The  case  last  cited  has  a  peculiar  analogy  to  the  one 
under  consideration. — There  an  agreement  was  entered 
into  between  Dent,  a  man  of  eighty-six  years  of  age, 
and  Bennett,  his  physician,  whereby  the  latter  agreed 
to  render  him  faithfully  his  medical  services,  whenever 
required  during  the  lifetime  of  the  patient,  for  which, 
and  for  other  services.  Dent  agreed  that  Bennett  should 
have  ^25,000  at  his  decease,  payable  out  of  his  estate. 
After  the  death  of  his  patient,  the  physician  brought  an 
action  against  the  executor  on  the  agreement,  and  the 
latter  filed  a  bill  to  restrain  the  suit  at  law,  and  to  set 
aside  and  have  cancelled  the  agreement,  on  the  grounds 
that  it  had  been  obtained  from  a  man  of  advanced  age, 
and  without  advice,  and  by  the  undue  influence  of  the 
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physician  over  his  patient.    The  Vice-Chancellor,  in  his 
opinion,  used  the  following  language : 

^'  I  must  say,  that  from  the  beginning  it  has  struck 
me  with  very  great  surprise,  that  any  one  who  had  the 
power  of  withdrawing  such  a  case  as  this  from  the  at- 
tention of  the  public  should  have  allowed  it  to  be  dis- 
cussed in  public.  In  my  opinion,  however,  as  the  case 
now  stands,  nothing  can  be  more  useless  than  to  allow 
the  ailtion  (at  law)  to  proceed ;  for  it  is  plain  on  the  face 
of  the  agreement,  that  it  is  not  worth  one  farthing  in 
point  of  law.  •  •  It  is  an  agreement  framed  on  the 
foundation  of  having  the  medical  assistance  of  the 
defendant  continued,  and  not  on  the  ground  that  the 
connection  between  the  two  as  patient  and  medical  ad- 
viser is  to  be  dissolved.  It  is  plain  that  the  existence 
of  such  an  agreement  is  a  direct  premium  to  the  medical 
adviser  to  accelerate  that  death  upon  the  happening  of 
which  he  is  to  have  £25,000.  •  •  ♦  And  it  seems  to 
me,  that  wherever  you  find  the  relation  of  employer 
and  agent  existing  in  situations  in  which,  of  necessity, 
much  confidence  must  be  placed  by  the  employer  in  the 
agent,  then  the  case  arises  for  watchfulness  on  the  part 
of  the  court  that  that  confidence  shall  not  be  abused ; 
and  I  can  hardly  conceive  a  more  glaring  instance  of 
the  abuse  of  confidence,  than  the  taking  by  Mr.  Bennett, 
in  the  manner  represented  in  his  answer,  this  sort  of 
agreement  from  Mr.  Dent." 

I  feel  that  I  am  fully  sustained  by  this  case.  The 
case  under  consideration  shows  a  still  greater  necessity 
for  adhering  to  the  rule  laid  down  in  Dent  v.  Bennett. 
Here  the  patient  was  ill,  and  went  to  the  house  of  the 
I)hysician,  where  he  made  the  will,  and  never  left  that 
house  after  the  will  was  executed.  During  all  this  time 
he  was  under  the  direct  influence  of  Dr.  Jones,  who,  to 
quote  the  language  of  the  Yice-Ohancellor,  in  the  case 
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last  cite<l,  had  a  direct  interest "  to  accelerate  that  death 
on  the  happening  of  which  ^  he  was  to  get  a  large  estate. 
Authority,  reason,  and  conscience,  alike  dictate  the  con- 
clusion I  have  arrived  at  to  reject  the  will,  upon  the 
ground  that  at  the  making  thereof  the  testator  was  under 
restraint,  as  well  as  upon  the  other  ground,  to  wit, 
partial  insanity. 

Decree  accordingly. 


Orange  Coitnty.— HON.  GILBERT  O.  HULSE.— Surrogate.— 

June,  1870. 

Matter  of  GooDEicn. 

In  the  matter  of  the  final  settlement  of  the  estate  of  Clab- 

INDA  B.  Goodrich,  deceased. 

Under  a  bequest  of  a  "residae  to  be  equally  divided  between  my  two 
sons,"  uamiug  them^but  adding,  *^  should  the  two  sons  die  before 
they  become  21  years  of  age  then*'  a  gift  over  to  otherSj-rthe  gift  to 
the  sons  is  vested,  subject  only  to  be  divested  by  the  death  of  both 
sons  before  attaining  majority. 

If  one  only  should  attain  majority,  the  gift  to  the  other  would  not  lapse 
by  his  death  in  minority,  but  his  share  would  go  to  his  heir  or  next 
of  kin. 

A  bequest  of  a  fund,  "part  to  the  Bible  Society,  part  to  the  Home  of  the 
l>iendles8,  part  to  educate  poor  who  wish  to  be  evangelical  minis- 
ters of  the  gospel,  when  they  are  thought  to  be  qualified,  and  bid  fair 
for  usefulness,  and  for  such  religions  purposes  as  the  conference 
thinks  best  to  appropriate  it, — "  is  void  for  uncertainty. 

This  was  a  proceeding  for  a  final  settlement  of  the 
estate  of  Olarinda  B.  Goodrich,  deceased. 

The  only  questions  arose  upon  the  construction  of 
the  following  clauses  in  the  will  of  the  decedent. 

After  giving  some  specific  articles  and  two  small 
legacies,  he  proceeds :  "  1  direct  that  my  executor  do  sell 
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all  niy  real  estate  and  personal  property  not  hereinbe- 
fore bequeathed,  and  after  paying  my  legal  debts  in- 
curred during  my  life  and  by  my  death,  and  settling  ray 
estate,  the  residue  to  be  equally  divided  between  my 
two  sons,  John  K.  and  Ariel  E.  Goodrich.  Should  the 
two  sons  die  before  they  become  twenty-one  years  of 
age,  then  I  do  "  give  and  bequeath  to  my  niece  Caroline 
Y.  Colden,  five  hundred  dollars  (1500),  And  in  aforesaid 
case  for  sister  Laura's  benefit,  one  thousand  dollars 
($1,000),  to  be  controlled  by  David  Crawford  Houston, 
for  her  benefit,  according  to  his  best  judgment. 

SixtlHy : — And  in  said  case,  I  give  and  bequeath  to 
ray  two  sisters,  Amanda  Sellickand  Harriet  N.  Peet  the 
sum  of  five  hundred  dollars  ($^00)  each. 

"  All  the  rest  and  residue  to  go  for  religious  purposes, 
part  for  the  Bible  Society,  part  for  the  Home  of  the 
Friendless,  part  to  educate  poor  who  wish  to  be  evange- 
lical ministers  of  the  Gosi3el  when  they  are  thought  to 
be  qualified,  and  bid  fair  for  usefulness,  and  for  such  re- 
ligious purposes  as  the  conference  thinks  best  to  appro- 
priate it.'' 

She  then  appointed  her  executor. 

D.  F.  Gedney, /or  the  executor. 

The  Surrogate. — ^The  two  sons  take  all  the  prop- 
erty when  they  respectively  become  twenty-one  years 
of  age.  If  they  both  die  before  attaining  to  the  age  of 
twenty-one  years,  then  the  legacies  will  go  to  the  niece 
and  sisters,  and  for  religious  purposes,  unless  the  clause 
in  relation  to  religious  purposes  is  void  for  uncertainty 
or  indefiniteness. 

Before  the  niece,  sisters,  and  the  religious  objects  can 
possibly  take,  both  John  E.  and  Ariel  E.  Goodrich  must 
have  died  before  either  had  attained  to  the  age  of  twen- 
ty-one years.   (1  Jarm.  on  TFi/fe,  756  ;  1  Redfield  on  TFt7to, 
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439-440, 488-489 ;  Dillon  v.  Harris^  4  Blight  B.  N.  S.,  321 .) 
Incase  one  of  tbesons  attains  theage  of  twenty-one  years, 
he  is  then  absolutely  vested  with  the  gift,  and  entitled 
to  be  paid  his  half  of  the  rest  and  residue  so  given  to 
him. 

If  one  dies  before  attaining  the  age  of  twenty-one 
years,  and  the  other  attains  to  that  age,  the  share  of  the 
one  dying  will  go  to  his  personal  representatives.  The 
share  of  the  one  so  dying  will  not  lapse  because  the 
event  in  which  he  could  not  take,  has  not  happened,  to 
wit,  the  death  of  both  sons.  (WiUarcPs  E€[.  Jiir.j  513 ; 
Beehnmn  v.  Bonsar^  23  N.  Y.,  298). 

I  do  not  find  any  authority  for  holding  a  lapse  in 
case  of  the  death  of  one  of  the  sons  before  21  years  of 
age,  when  the  other  son  attains  that  age. 

The  gift  is  absolute  to  the  two  sons,  to  be  equally 
divided.  'So  time  is  fixed  for  the  payment.  The  law 
fixes  that,  making  it  payable  upon  their  respectively  at- 
taining the  age  of  twenty-one  years.  There  is  only  one 
condition  which  will  subject  the  legacies  to  lapse,  and 
that  is  "  should  the  two  sons  die  before  they  become 
twenty-one  years  of  age.''  They  are  vested  legacies, 
subject  to  be  divested  by  the  death  of  both  sons  under 
21  years  of  age. 

The  next  question  is,  what  becomes  of  the  estate  in 
the  case  of  the  death  of  both  sons  before  21  years  of 
age  ?  This  question  as  to  part  of  the  estate  is  easily 
answered. 

Five  hundred  dollars  is  to  be  paid  to  Caroline  V. 
Colden  or  her  personal  representative.  One  thousand 
dollars  is  to  be  paid  to  Daniel  Crawford  Houston,  as 
trustee  for  Laura.  Five  hundred  dollars  each  to  her 
sisters  Amanda  Sellick,  and  Harriet  N.  Peet,  or  to  their 
personal  representatives. 

The  balance  of  estate  will  lapse  by  reason  of  uncer- 
tainty. 
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The  bequest  to  the  Bible  Society  is  void  for  uncer- 
tainty, for  who  shall  say  what  part  it  shall  take.  The 
same  remark  will  apply  to  the  bequest  to  the  Home  of 
the  Friendless,  moreover  it  does  not  designate  the  in- 
stitution nor  its  location.  (1  Jarm.  on  WUh^  316-317; 
Jubber  vs.  Juhler^  9  8im.^  503  ;  1  Bedf.  on  WUlSj  671,  PI 
5.  and  cases.) 

That  the  bequests  "  part  to  educate  the  poor  who 
wish  to  be  evangelical  ministers  of  the  gospel,  where 
they  are  thought  to  be  qualified  and  bid  fair  for  useful- 
ness"; "  and  for  such  religious  purpose  as  the  conference 
thinks  best  to  appropriate  it "  are  void  for  uncertainty, 
I  need  hardly  ague  or  cite  authority. 

The  balance  of  the  estate,  then,  after  taking  out  the 
legacies  of  $500  to  the  niece,  $1,000  to  her  sister  Laura, 
and  $500  each  to  her  sisters  Amanda  Selleck  and  Har- 
riet N,  Peet,  will  go  to  the  testatrix'  next  of  kin  in  the 
same  manner  and  proportions  as  if  she  had  died  intes- 
tate. 

Decree  accordingly. 


Okange  County.— HON.  GILBERT  O.  HULSE,  Surrogate.— June,  1871. 

Edsaltj  V.  Waterbury. 

In  the  matter  of  the  final  accounting  q/*  James  E.  Water- 
bury,  executor  of  (lie  Last  Will  of  Eichard  B. 
Edsall,  deceased. 

Under  a  gift  to  A.  of  the  interest  to  accme  on  a]]  testator's  estate  during 
A,^s  life,  "  and  at  her  death  to  be  distributed  as  follows  :  the  sum  of 
$1,000,  to  7?."  &c.  tbe  executor  is  by  implication,  trustee  of  the  fund 
during  the  life  of  A, 

A  gift  to  testator's  wife  made,  and  by  her  accepted,  in  lieu  of  dower,  does 
not  preclude  her  claim  to  share  in  a  surplus  of  personality  undisposed 
of  by  the  will. 
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Tlie  &et  that  the  enrploa  is  only  a  remainder  after  the  termination  of  a 
life  estate,  given  to  the  widow  herself,  does  not  alter  the  case.  The 
right  to  the  shares  in  remainder  undisposed  of  hy  the  will  vests  on 
the  testator's  death,  in  the  widow  and  next  of  kin,  hy  force  of  the 
statute  of  distributions,  although  such  shares  are  not  payable  till  her 
death,  when  her  share  will  be  payable  to  her  personal  representa- 
tives or  next  of  kin. 

This  was  a  proceeding  for  the  final  settlement  of 
the  accounts  of  James  B.  Waterbury,  executor  of  the 
last  will  and  testament  of  Eichard  B.  Edsall,  deceased. 

The  decedent  by  his  will  disposed  of  his  property  as 
follows,  viz : 

First :  I  give  and  bequeath  to  my  wife  Anna  Edsall, 
the  interest  that  may  accrue  on  all  my  estate,  both  per- 
sonal and  real,  diuring  her  natural  life,  to  be  accepted 
and  received  by  her  in  lieu  of  dower  or  right  of  dower, 
and  at  her  decease  to  be  distributed  as  follows : 

The  sum  of  one  thousand  dollars  to  my  daughter 
Mary  Catherine  Drew. 

The  sum  of  one  thousand  dollars  to  my  daughter 
Sally  Harrison. 

The  sum  of  twenty-five  dollars  to  each  of  my  grand- 
children James  E.  Bhodes  and  Anna  Bhodes. 

The  sum  of  one  hundred  dollars  to  each  of  the  sur- 
viving children  of  deceased  daughter,  Eliza  Eickey. 

It  appeared  from  the  account  filed  by  the  executor 
npon  this  settlement  that  there  came  into  his  possession 
personal  property  of  the  deceased,  amounting  to  $  15,315. 
23,  that  he  owned  no  real  estate  at  the  time  of  his  death, 
and  that  there  was  to  be  deducted  and  allowed  to  the 
executor,  for  exi)enses  of  administration,  funeral  expen- 
ses, debts  &c.,  the  sum  of  $2,970.25,  leaving  a  net  bal- 
ance of  $12,344.88. 

DcRTEA  A  BAOOHyforihe  execui&r. 

D.  F.  Gednet, /ar  Anna  Eds  all,  widow. 

Sharps  A  Winiield,  for  the  children  and  grandokildnn. 
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The  Surrogate. — The  first  question  presented  is, 
who  is  to  have  chaxge  of  the  fund  during  the  life  of  the 
widow  f  It  may  be  noticed  that  the  will  makes  no 
provision  in  this  respect. 

I  have  examined  the  law  upon  this  point  and  have 
come  to  the  conclusion  that  the  executor  in  such  case  is 
the  trustee.  I  have  had  considerable  difficulty  in  reach- 
ing this  conclusion,  and  do  so  upon  the  trust  implied  in 
law  and  from  the  intent  of  the  testator,  relying  upon 
the  following  authorities  {Covenhaven  v.  Shuler,  2  Paige^ 
122 ;  CUrJi  v.  CUrk,  8  Faige  160). 

The  next  question  is,  did  the  deceden  die  intestate 
as  to  the  balance,  after  taking  from  the  $12,344.88  the 
above  named  legacies  T 

There  seems  to  be  a  balance  of  nearly  $9,000,  which 
is  not  disposed  of  by  the  will. 

At  common  law,  the  whole  personal  estate  upon  the 
death  of  a  testator,  devolved  upon  his  executor ;  and  if, 
after  payment  of  the  funeral  expenses,  testamentary 
charges,  debts  and  legacies  there  was  any  surplus,  it 
would  vest  in  him  beneficially.  And  in  equity  prima 
facie  the  rule  was  the  same  as  at  law.  But  this  rule 
was  controlled  in  all  cases  where  a  necessary  implica- 
tion or  strong  presumption  appeared  that  the  testator 
meant  to  give  only  the  office  of  executor,  and  not  the 
beneficial  interests  in  the  residue.  In  all  such  cases  the 
executor  was  considered  the  trustee  for  the  next  of  kin 
of  the  testator,  or,  in  cases  where  no  next  of  kin  could 
be  found,  as  trustee  for  the  crown.     {Will,  on  Ex.  1327.) 

But  now,  by  statute,  the  rule  is  changed,  and  where 
there  is  a  will,  the  surplus  remaining  after  the  payment 
of  the  debts  and  legacies,  if  not  bequeathed,  is  to  be  dis- 
tributed to  the  widow  or  next  of  kin  of  the  deceased. 
(2  B.  S.  98,  §  75.) 

[  find  no  difficulty  therefore  in  deciding  this  question* 


\ 
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Here  is  a  balance  belonging  to  this  estate  of  about 
$9,000  which  the  decedent  has  not  bequeathed  or  dis- 
posed of,  and  the  statute  above  cited  makes  it  my  duty 
to  order  it  distributed  to  the  widow,  children,  or  next  of 
kin. 

The  will  provides  that  the  widow  shall  have  the  ac- 
craed  interest  and  income  of  the  whole  estate  during 
her  natural  life,  to  be  received  by  her  in  lieu  of  dower 
or  right  of  dower,  and  I  am  asked  to  decree  that  she 
take  none  of  the  undisposed  part  of  said  estate.  But  I 
have  no  authority  to  do  that.  The  testator  is  presum- 
ed to  know  the  law,  and  he  made  this  wiU,  as  I  must 
presume,  knowing  that  she  would  share  in  the  portion 
not  bequeathed  by  him.  I  cannot  say  she  shall  not  par- 
ticipate in  the  distribution  when  the  statute  says  she 
shall. 

Again,  it  is  objected  that  she  cannot  have  her  share 
of  this  portion  not  bequeathed  during  her  natural  life, 
and  she  could  take  none  after  her  death.  To  this  the 
answer  is  that  the  share  of  the  widow  in  the  unbequeath- 
ed  portion  vests  immediately  upon  the  death  of  her  hus- 
band, and  she  may  will  or  otherwise  dispose  of  it  dur- 
ing her  life,  to  take  effect  in  i)ossession  upon  her  death. 

I  think  the  case  upon  this  point  is  precisely  like  the 
case  of  Stveet  v.  Chasej  (2  N.  T.  73)  where  a  legacy  of 
$400  was  given  to  the  widow,  to  be  paid  out  of  the  real 
estate  of  the  testator,  and  he  gave  the  use  of  all  his  real 
estate  to  his  widow,  during  her  natural  life,  and  upon 
lier  death,  he  directed  his  executor  to  sell  his  real  estate. 
It  was  held  that  the  legacy  of  $400  vested  in  the  widow. 
She  married  again  and  died,  after  which  the  real  estate 
was  sold  and  enough  realized  to  pay  everything,  includ- 
ing this  legacy,  and  her  husband  brought  suit  as  her,  rep- 
resentative, for  the  $400,  and  he  recovered ;  the  Court  of 
Appeals  sustaining  the  recovery. 
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I  cauDot  distinguish  these  cases.  The  legacy  iu  the 
case  cited  vested  on  the  death  of  the  testator,  but  was 
not  payable  until  after  the  death  of  the  widow.  In  the 
case  at  bar  the  distributive  share  vested  in  the  widow, 
upon  the  death  of  Mr.  Edsall,  but  is  not  payable  till 
after  her  death,  and  then  only  to  her  personal  represent 
atives  or  next  of  kin. 

Let  the  decree  presented  by  the  executor  herein  con- 
forming to  these  views  be  entered  of  record. 

Decree  accordingly. 


Orange  County.— HON.  GILBERT  O.  HULSE,  Surrogate. 

July,  1871.  • 

SWARTWOUT  V.  SWARTWOUT. 

In  the  matter  oftlie  guardianship  of  TIailmtet^.  Swart- 
AVOUT,  Isabella  Swartwout,  and  George  H, 
SwARTWOUT,  minars. 

A  widow  judicially  appointed  guardian  of  her  own  children  may  be  re- 
moved, upon  her  ro-marriage. 
It  seems  that  the  re-morriago  terminates  such  a  guardianship. 

This  was  a  petition  to  remove  Harriet  E.  Swartwout 
from  the  guardianship  of  her  children. 

Henry  B.  Swartwout,  a  resident  of  the  town  of  Deer- 
park,  in  this  county,  died  i)ossessed  of  about  $15,000, 
in  personal  estate,  and  a  farm  of  about  180  acres,  upon 
which  at  the  time  of  his  death,  he  resided.  He  left  him 
surviving,  his  wife  Harriet  E.  and  their  children,  Harriet 
E.  Isabella,  and  George  H.  All  of  the  children  were 
still  under  fourteen  years  of  age. 

Harriet  E.  was  duly  appointed  the  administratrix  of 
his  personal  estate,  and  she  as  such  settled  her  accounts 
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before  the  Surrogato  of  this  county,  and  upon  the  28th 
day  of  May,  1867.  a  decree  was  entered  in  the  Surro- 
gate's office  directing  her  to  retain  in  her  hands  the 
shares  of  the  personal  estate  of  the  said  Henry  B.  Swart - 
wont,  deceased,  duo  to  each  of  said  children,  amount- 
ing to  about,  in  all,  $9,000,  until  a  general  guardian 
should  be  appointed,  when  she  was  ordercsd  to  pay  said 
shares  over  to  such  guardian,  and  upon  the  3rd  day  of 
May,  1869,  she  was  duly  appointed  such  guardian  by 
the  said  Surrogate. 

In  December,  1869,  the  said  Harriet  E.  intermar- 
ried with  one  Watson  Space,  by  whom  she  subsequent- 
ly had  one  child.  She  and  her  three  children  occupied 
the  farm  left  by  the  decedent  until  h«r  said  marriage 
with  Space,  and  he  with  her  and  the  children  thereafter 
continued  to  occupy  it. 

Application  was  made  by  James  D.  Swartwout,  un- 
cle of  said  Henry  B.  Swartwout,  as  a  friend  of  Henry's 
children,  and  in  their  bohalf,  for  the  removal  of  Har- 
riet E.  now  Harriet  E.  Space,  as  guardian,  alleging  as 
grounds  the  said  intermarriage  with  said  Space,  and 
certain  alleged  misconduct  of  the  said  guardian. 

DUKYEA  &  IiA.C0N,  for  tJic petitioners^ 
Daniel  Finn,  for  tiie  guardian. 

The  Surrogate. — At  common  law,  an  unmarried 
female,  otherwise  competent,  may  make  as  valid  contract 
as  a  male,  and  could  in  like  manner  be  guardian  of  minors, 
because  she  was  as  free  to  act  as  a  male,  but  upon  her 
marriage  she  ceased  to  be  the  free  agent  she  was  before; 
and  she  in  law  could  makeno  contract  whatever,  without 
the  consent  or  sanction  of  her  husband — she  was  under 
his  control.  This  nde  was  in  time  somewhat  modified,  so 
that,  after  marriage,  with  the  consent  of  her  husband,  she 
might  be  appointed  administratrix,  and  her  husband 
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was  liable  for  her  acts,  but  this  rule  was  never  made  ap- 
plicable to  guardians.  {Woodruff y.  CoXj  2  Bradf  153, 
Bunce  v.  Vander  Grift,  8  Paige,  37.) 

Therefore,  when  even  a  mother  was  guardian  of  her 
children  and  re-married,  her  guardianship  ceased,  be- 
cause she  was  no  longer  competent  to  make  a  contract, 
and  was  under  the  influence  of  her  new  husband,  and 
perhaps  another  reason  may  be  added, — that  of  the 
probability  of  other  children  and  the  partiality  that 
might  be  shown  by  the  stepfather.  There  are  other  rea- 
sons, no  doubt,  within  the  observation  of  all,  why  the 
guardian  in  such  a  new  relation  should  be  removed. 
{Lee  V.  Gowatt,  1  Bradf.,  346 ;  2  Bradf  ^  155 ;  Newhouse 
V.  Gale,  1  Bedfieldy  217.) 

Whatever  may  have  been  formerly  the  power  of  this 
court  to  remove  for  this  cause  (marriage),  the  statute  of 
;;837  invested  it  with  such  power.  {Laws  1837,  p.  530, 
§  34.) 

There  is  no  application  before  me  for  the  appoint- 
ment of  a  new  guardian  in  this  matter,  but  it  is  stren- 
uously insisted  by  the  counsel  for  the  guardian  that 
the  laws  of  18G7  authorize  her  to  be  continued  as 
guardian,  or  rather  does  continue  her  such  guardian. 

I  do  not  agree  with  the  counsel.  The  statute 
authorizes  the  Surrogate  tQ  appoint  a  married  woman 
executrix,  administratrix  and  guardian,  and  married 
women  are  declared  therein  to  be  capable  to  act  as 
such,  as  though  they  were  single  woman,  and  their 
bonds  given  upon  the  granting  of  such  letters  are  to 
have  the  same  force  and  effect  as  though  they  were  not 
married.     (2,  Latvs  1867,  p.  783,  <^  2.) 

This  act  is  one  simply  permissive ;  it  makes  a  married 
woman  competent.  It  removes  her  common  law  dis- 
ability and  declares  her  capable  to  act.  She  may  give 
a  bond  the  same  as  if  she  were  sole,  which  shall  be  legal 
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and  as  valid  as  if  single ;  but  the  statute  does  not  con- 
tinue the  trustee,  and  tlie  question  involved  in  this 
matter  is  untouched. 

But  if  the  statute  last  cited  did  authorize  or  continue 
the  guardianship,  I  am  very  much  inclined  to  remove 
Mrs.  Space  for  other  reasons  which  have  been  laid  be- 
fore me  by  evidence,  but  the  conclusion  at  which  I  have 
arrived  saves  the  discussion  of  that  question. 

Let  an  order  be  entered  removing  Harriet  B.  Space, 
formerly  Swartwout,  as  guardian  of  her  children  by 
Henry  B.  Swartwout,  deceased,  ui)on  the  appointment 
of  a  new  guardian  for  said  children,  and  let  her  account 
to  such  new  guardian. 

Order  accordingly. 


Obange  County.— HON.  GILBERT  O.  HULSE,  Surrogate.— Septem- 
ber, 1871. 

Young  v.  Case.. 

In  the  matter  of  the  final  a^x^ountvig  o/ Elizabeth  Case 
and  George  W.  Newman,  executors^  &c.,  of  Wil- 
liam Case,  deceased. 

A  gift  of  aU  testator's  estate  real  and  personal  to '  'my  daughter  E. ,  and  my 
grandson  W.  (after  the  death  of  my  wife),  to  have  to  their  own  pro- 
per nse,  share  and  share  alike/'  vests  on  testator's  death  :  and  on 
the  death  of  one  of  the  legatees,  before  the  death  of  the  widow,  his 
Bhare  goes  to  his  next  of  kin. 

This  was  a  proceeding  for  the  final  accounting  of 
the  estate  of  William  Case,  deceased. 

The  testator  died  at  the  town  of  Hamptonburgh  in 
Orange  County  on  the  19th  day  of  December,  1868,  hav- 
ing previously  thereto  executed  his  last  will  and  testa- 
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meut  which  was  duly  proved  and  admitted  to  probate  by 
the  Siirrogato  of  said  County,  on  the  30th  day  of  March, 
1869.  Elizabeth  Case  and  George  M.  Newman  quali- 
fied as  executrix  and  executor  therof. 

He  left  him  survi  ving  Jane  Case,  his  widow,  who 
died  on  the  ninth  day  of  August,  1871,  Elizabeth  Case, 
above  named,  his  daughter,  Sarah  Jane  Moore,  a  daugh- 
ter who  has  since  died,  and  Sarah  J.  Dickinson,  daugh- 
ter, and  William  0.  Young,  a  son  by  a  daughter  then 
deceased. 

William  C.  Young  died  within  the  county  on  the 
eighth  day  of  August,  1871,  intestate  and  unmarried, 
leaving  him  surviving  his  father  James  A.  Young  (who  is 
a  lunatic  now  confined  in  a  lunatic  asylum,  for  whom 
Silas  C.  Young  is  the  committee)  his  only  heir  at  law, 
and  next  of  kin. 

William  Case  gave  all  his  property,  real  and  per- 
sonal, to  Jane  his  wife,  during  the  term  of  her  natural 
life.  After  the  death  of  his  wife,  he  gave  his  real  estate 
to  his  daughter  Elizabeth,  and  his  grandson,  William 
C.  Young ;  and  the  personal  estate  he  gave  as  follows  : 
"  I  give  and  bequeath  all  my  personal  estate  of  what 
"  kind  soever  to  my  said  daughter  Elizabeth,  and  my 
"  said  grandson  William  C.  Young,  (after  the  death  of  my 
"  wife)  to  have  to  their  own  proper  use  share  and  share 
"  alike." 

William  0.  Young  having  died  before  Jane  Case,  the 
widow,  (some  24  hours  before  her)  the  question  arose  as  to 
whom  the  sharegiven  to  him  went,  or  whether  by  reason 
of  his  death,  before  the  death  of  Jane  Case,  the  gift  to 
him  lapsed. 

Dill  &  Royce,  for  the  Executors. 
DuRYEA,  Bacon  &  Dvktea,  for  Silas  C.  Young. 

The  Subbogate. — The  general  rule  is  well  settled 
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that  where  the  legatee  dies  before  the  testator,  the 
legacy  will  lapse  (2  BedfieU  on  Willsy  484  ;  2  WUliams 
on  JExecutorSj  1084). 

But  the  statute  of  this  state  saves  the  legacy  giveii 
to  a  child  or  other  descendant  who  shall  die  in  the  life- 
time of  the  testator  leaving  a  child  or  other  descendant 
(2  JR.  S.  66  '^  52 ;  Tan  Beuren  v.  Dash,  30  K  Y.  393.) 
William  C.  Young  did  not  die  before  William  Case  the 
testator.  He  was  a  descendant,  but  the  statute  has  no 
application  to  the  case,  as  he  died  after  William  Case 
and  left  no  child  or  descendant  him  surviving,  so  that 
the  question  rests  upon  the  common  law. 

It  seems  to  be  well  settled  that  a  gift  to  one  for  life 
and  after  his  or  her  death.to  another,  vests  in  both  im- 
mediately upon  the  death  of  the  testator.  The  life  ten- 
ant will  enjoy  the  gift  for  life,  and  upon  the  death  of 
the  life  tenant,  the  remainderman  comes  into  possession ; 
it  is  the  enjoyment  only  that  is  posponed.  (2  Redfield 
on  Wills,  506.  (32) ;  1  Jarman  on  Wills,  750 :  4  Madd. 
R.,  411 ;  Htdme  v.  Htdme,  9  Sim.,  644 ;  Conldin  v.  Moore 
2  Bradf.,  179;  Arcularies  v.  Geisenhainer,  3  Id.,  75; 
Laroque  v.  Clark,  1  Bed  field,  471.) 

In  Williams  on  Exeeutors  this  rule  is  laid  down: 
"  When  a  person  bequeaths  a  sum  of  money  or  other 
personal  estate  to  one  for  life,  and  after  Ms  decease  to 
another,  the  interest  of  the  second  legatee  is  vested,  and 
his  i>ersonal  representatives  wll  be  entitled  to  the  prop- 
erty, though  he  die  in  the  lifetime  of  the  person  to  whom 
the  property  is  bequeathed  for  life."  (2  Williams  on  JSx.<, 
776 ;  Barker  v.  Woods,  1  Sandf.  Ch.,  131.) 

This  rule  I  find  sustained  by  every  reported  decision 
Ihave  met  with,  and  the  same  rule  must  be  applied  here, 

William  0.  Young,  died  after  the  testator  (William 
Case),  and  the  share  given  to  him  by  the  will  of  Wil- 
liam^ Case  became  vested  in  him  immediately  upon  the 
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death  of  William  Case,  but  the  enjoyment  thereof  was 
postponed  until  the  death  of  Jane  Case,  widow  of  Wil- 
liam and  although  William  0.  Young  died  before  Jane 
(the  widow)  and  could  not  enjoy  the  testator's  bounty, 
still  it  belonged  to  him,  and  upon  the  death  of  Jane  Case, 
his  father  James  A.  Young  as  heir  at  law,  and  next  of 
kin,  became  entitled  to  the  possession  of  his  share. 

A  decree  must  therefore  be  entered  directing  the 
share  given  to  William  0.  Young,  to  be  paid  to  Silas  0. 
Young,  the  committee  of  the  said  lunatic  James  A. 
Young. 

Decree  accordingly. 


Orange  County.— HON.  GILBERT  O.  HULSE,  Surrogate.— 

September,  1871. 

Wells  v.  Wallace. 

In  the  matter  of  the  petition  of  E.  A.  Wells,  trusteCj  in 
the  accounting  o/ Hannah  Wallace  and  John  J. 
Cooper,  administrators  of  Habvey  Wallace, 
decexised. 

The  Surrogate  hae  jurisdiction  upon  the  petition  of  one  who  received  no 
notice  of  an  occouutlog  had  by  executors  or  administrators,  to  open 
the  decree  made  on  such  accountiujr. 

Where  a  trustee  died  insolvent;  having  wasted  the  fund,  and  bis  adminis- 
trators accounted  witbout  notice  to  the  cestui  que  trust,  aud  obtained 
a  decree  requiring  them  to  pay  tbe  trust  claim  only  pro  rata  with 
general  creditors. — Held,  that  the  Surrogate  bad  jurisdiction  to  open 
the  decree,  on  the  petition  of  a  substituted  trustee,  without  notice  to 
the  heirs,  next  of  kin  and  creditors. 

Presentation  by  the  substituted  trustee  of  the  claim  to  be  allowed  the  full 
amount,  is  not  necessary  iu  such  case,  the  administrators  having  hiid 
actual  notice  of  tlie  claim  after  testator's  death,  and  having  account- 
ed before  a  substituted  trustee. 


Upon  the  death  of  the  trustee  of  an  express  trust  of  personal  prop^ijy,  as 
well  as  where  the  trust  is  of  real  pniperty,  the  trust  devolves  upon 
the  Supreme  Court. 
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If  it  appear  that  the  trust  fund  was  so  mixed  hy  the  trustee  with  his  own 
property  that  it  cauuot  be  separated  or  identified,  it  must  be  paid 
pro  rata,  as  the  creditors  of  the  trustee  are  paid. 

This  application  was  made  in  the  matter  of  the 
accounting  of  Hannah  Wallace  and  John  J  Oooper, 
administrator  of  Harvey  Wallace,  deceased. 

William  Wallace,  deceased,  by  his  last  will  and  tes- 
tament appointed  his  son  Harvey  Wallace,  also  now  de- 
ceased,  his  executor.  He  gave  to  his  said  son  $2,000  to 
be  invested  by  him,  and  the  use  thereof  he  gave  to  his 
daughter  Matilda,  during  her  life,  and  such  portion  of 
the  principal  as  in  the  judgment  of  Harvey  should  be 
necessary  for  her  support  and  maintenance. 

The  will  of  William  Wallace  after  his  decease  was 
proved,  and  Harvey  qualified  as  the  executor  thereof,  and 
acted  as  such  up  to  April,  1869,  when  he  died  intestate 
and  insolvent. 

Hannah  his  widow,  and  John  J.  Oooper,  were  ap- 
pointed his  administrators,  and  John  0.  Wallace,  before 
the  accounting  herein  mentioned,  was  appointed  ad- 
ministrator with  the  will  annexed  of  the  goods  and 
chattels  of  the  said  William  Wallace,  deceased,  left  unad- 
ministered  by  the  said  Harvey.  The  administrators  of 
the  goods,  &c.,  of  the  said  Harvey  Wallace,  deceascnl, 
subsequently  rendered  their  account  as  such,  notice  of 
which  was  given  to  the  said- John  0.  Wallace,  but  no 
notice  thereof  was  given  to  the  said  Matilda. 

Upon  their  rendering  said  account,  the  settlement 
thereof,  wiis  attended  by  the  said  John  0.  Wallace,  and 
the  account  allowed  and  settled  as  filed ;  and  as  settled, 
a  decree  was  entered  directing  the  said  administrators 
of  the  estate  of  the  said  Harvey  Wallace,  deceased,  to 
pay  to  the  said  John  0.  Wallace,  the  portion  of  the  said 
trust  fund,  treating  the  same  as  a  debt  of  Harvey,  to 
the  trustee  of  said  fund. 
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By  the  a<^count  rendered  as  aforesaid,  there  appear- 
ed in  the  hands  of  Harvey  Wallace,  at  the  time  of  his 
decease,  the  sum  of  $1,610  principal,  and  $184.47  in- 
terest, belonging  to  the  estate  of  William  Wallace,  de- 
ceased ;  and  this  sum  on  said  settlement  of  the  admin- 
istrators of  Harvey  Wallace,  deceased,  or  such  portion 
thereof  as  his  estate  would  pay  (treating  it  as  dther 
debts  of  H.  Wallace)  was  directed  to  be  paid  to  John  0. 
Wallace,  as  administrator,  with  the  will  annexed  of  Wil- 
liam Wallace,  deceased. 

Subsequent  to  the  entry  of  the  decree  upon  the  said 
settlement  of  the  administrators  of  Harvey  Wallace,  de- 
ceased, Matilda  Wallace,  the  cestui  que  trusty  or  person 
entitled  to  the  use  of  the  $2,000,  provided  for  in  the  will 
of  William  Wallace,  deceased,  applied  to  the  Supreme 
Court  for,  and  obtained  an  order,  appointing  Edgar  A. 
Wells,  trustee  of  said  fund  of  $2,000 ;  thereupon  said 
new  trustee,  (B.  A.  Wells,)  applied  to  the  Surrogate  by 
l)etition  praying  that  the  decree  made  the  settlement  of 
Hannah  Wallace,  and  John  0.  Cooper,  administrators, 
&c.,  of  Harvey  Wallace,  deceased,  might  be  opened  and 
corrected,  by  directing  that  the  whole  money  remaining 
in  the  hands  of  Harvey  Wallace,  at  the  time  of  his  death 
belonging  to  the  estate  of  William  Wallace,  be  paid 
over  to  him,  the  said  Edgar  A.  Wells,  trustee. 

The  matter  came  before  the  Surrogate  on  an  or- 
der requiring  the  administrator  to  show  cause  why 
the  petition  should  not  be  granted. 

W.  B,  ROYCK, /or  the  petitioner, 
DuRYEA  A  Bacox,  foT  the  admini8trator$. 

The  Surrogate. — It  is  objected  by  the  counsel 
for  the  administrators  that  I  have  no  power,  jurisdiction 
or  authority  to  alter,  open  or  correct  or  amend  the  decree 
made  upon  the  accounting. 
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This  objection  must  be  overruled.  1  have  no 
doubt  of  the  Surrogate's  jurisdiction  and  authority  so 
to  do,  and  think  in  a  proper  case  he  ought  so  to  do. 

It  is  objected  further  that  I  have  no  power  or  jur- 
isdiction except  upon  notice  to  the  heirs  at  law, 
next  of  kin,  and  creditors  of  the  said  Harvey  Wallace. 

This  objection  I  shall  also  overrule.  I  think  the 
trustee  need  only  call  upon  the  administrators  for 
the  fund.  It  is  not  necessary  tjiat  any  others  have 
notice  of  this  proceeding. 

It  is  objected  further  that  the  Surrogate  has  no  power 
or  authority  to  decree  payment  to  said  Edgar  A.  Wells 
without  ha^ing  proof  that  he  had  presented  the  claim  to 
the  administrators,  and  that  its  validity  was  allowed. 

I  do  not  see  the  force  of  this  objection.  The  claim 
to  the  amount  of  $1,610.86  and  interest,  is  not  disputed. 
The  administrators  had  notice  of  the  claim  and  admitted 
it  to  that  amount.  Nothing  further  was  needed,  but  at 
that  time  there  was  no  trustee  to  present  the  claim  to,  if 
a  presentation  was  necessary,  and  no  advantage  can  be 
taken  when  notice  is  in  fact  given.  This  answers  all  the 
objections  filed.  I  think  that  whenever  an  error  has 
been  committed,  the  Surrogate  on  application  upon  no- 
tice may  correct  the  same.  It  is  only  necessary  for  me 
to  decide  these  objections.  Whether  the  decree  will  be 
opened  depends  upon  other  questions,  but  the  objection 
to  my  jurisdiction  and  i)ower  to  open  a  decree  of 
my  own  entering  must  be  overruled. 


The  petition  was  conseouently    heara    upon    the 
merits. 

DuKYBA  &.  Bacon, /or  ths  administrators* 

Dill  «&  Royce,  and  D.  F.  GEDNET,/or  E.  A.  Wells,  the  trustee. 
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The  Surrogate. — Two  questions  are  submitted  for 
my  decision.  , 

1st.  Upon  the  death  of  Henry  Wallace,  trustee  of  the 
fund  of  $2,000  under  the  will  of  William  Wallace,  de- 
ceased, upon  whom  did  the  trust  devolve !   Shall  the 
administrator  with  the  will  annexed,  John  0.  Wallace 
have  it,  or  Mr.  Wells,  the  trustee  t 

Upon  this  question  I  meet  with  various  opinions  of 
judges  and  opposite  decisions.  It  is  held  in  three  cases 
which  are  cited  below  that  the  statute  of  uses  and 
trusts  does  not  apply  to  a  trust  of  personal  property. 
{Kane  v.  Gotty  24  Wend.^  641 ;  Savage  v.  Burnham^  17 
N.  y.,  561 ;  Bunn  v.  Yaughan^  1  Abb.  Ct.  App.  Bec^  253. 

The  revised  statutes  of  this  Stat«  have  not  defined  the 
objects  for  which  express  trusts  in  personal  estate  may 
be  created,  but  have  done  so  as  to  real  estate,  and  the 
statute  of  uses  and  trusts  as  to  express  tnist  of  real  es- 
tate provides,  that  upon  the  death  of  the  trustee  the  trust 
shall  devolve  upon  the  Court  of  Chancery,  (now  Supreme 
Court).  But  section  2  of  title  4,  chap.  4th,  1st  part  of 
the  revised  st«atutes,  provides  as  follows ;  "  In  all  other 
respects  limitations  of  future  or  contingent  interests  in 
personal  property,  shall  he  subject  to  the  rules  j^rescribed 
in  the  first  chapter  of  this  Act  in  relation  to  future 
estates  in  lands  f  and  one  of  those  rules  is^  that  upon  the 
death  of  the  trustee,  the  trust  devolves  upon  the  Su- 
preme Court. 

I  am  unable  to  see  how  we  are  to  read  the  above 
statute  otherwise  than  that  it  applies  to  trusts  in  either 
real  or  personal  estate;  and,  conclude  in  my  own 
judgment,  that  ui)on  the  death  of  Harvey  Wallace,  the 
trustee  under  the  will  of  William  Wallace,  the  trust  de- 
volved upon  the  Supreme  Court,  and  that  Edgar  A. 
Wells  is  now,  by  virtue  of  the  appointment  by  that 
court,  the  trustee  of  the  said  trust  fund. 
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I  am  not  alone  in  this  conclusion,  for  I  find  the  Court 
of  Appeals,  in  another  case,  have,  I  think,  come  to  the 
same  conclusion.  {Campbell  v.  Foster^  35  N.  Y.,  361, 
371-2,  and  cases  there  cited.  Ses  also,  Hawley  v.  Eos«, 
7  ^aige^  103, 107 ;  a  case  precisely  in  point.) 
^  This  disposes  of  the  first  question.  But  I  will  re- 
mark, that  in  some  of  the  cases  it  is  held  or  intimated 
that  the  administrator  with  the  mill  annexed  (John  0. 
Wallace)  is  entitled  to  this  fund.  The  case  in  1  Abb. 
Ct.  App.  Dec.j  253,  holds,  that  upon  the  death  of  the  trus- 
tee the  trust  devolves  upon  his  representatives.  John 
C.  Wallace  is  not  the  representative  of  Harvey  Wal- 
lace. 

2d.  It  being  conceded  that  Harvey  Wallace  in  his 
lifetime  used  this  fiiud  with  his  own  in  business,  and  so 
mixed  it  with  his  own  as  to  become  uudistinguishable,  and 
could  not  be  identified  from  his  funds, — ^has  the  trus- 
tee a  claim  superior  to  that  of  a  general  creditor  of  his 
deceased  T 

The  parties  have  stipulated  as  to  the  facts  upon 
which  this  question  depends;  they  have  stipulated  that 
the  amount  of  the  funds  in  the  hands  of  the  administra- 
tors  of  Harvey  Wallace,  belonging  to  the  estate  of  Wil- 
liam Wallace,  deceased,  to  wit,  the  said  sum  of  $1,610 
and  interest,  is  the  unexpended  portion  of  said  trust 
fund  of  $2,000,  and  that  it  was  not  kept  separate  from 
his  own  funds,  but  was  by  him  used  and  mixed  with  his 
own  money  in  business,  &c. ;  by  which  admission,  I  con- 
clude that  the  administrators  of  Iljirvey  Wallace  find 
from  his  books  this  balance  of  $1,610  and  interest,  which 
appears  to  be  the  unexpended  portion  of  the  $2,000  trust 
money ;  but  they  fail  to  find  any  investment  of  the  same, 
and  find  that  it  is  a  i)art  and  portion  of  his  property, 
owned  by  him  at  his  death,  he  having  used  and  mixed 
it  with  his  own  money  in  his  business,  &c. 
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At  first  this  question  might  appear  to  be  in  favor  of 
the  trustee ;  but  I  find,  upon  reflection,  that  the  reason 
and  justice  of  the  principle  involved  is  with  the  credi- 
tors. 

The  making  of  a  trustee  is  the  voluntary  act  of  the 
party  creating  the  trust.  It  is  the  confiding  of  your 
property  to  another  to  do  with  as  you  may  will  or  direct 
The  court  is  not  asked  to  aid  you.  The  trustee  is  of 
your  choosing ;  and  it  is  the  person  choosing  the  trus^ 
tee  who  is  at  fault,  for  the  whole  matter  is  with  him. 
He  may  require  the  trustee  to  give  security.  But  where 
a  person  makes  a  testamentary  trustee  of  a  trust  estate, 
and  no  security  is  required,  if  the  trust  is  for  the  bene- 
fit of  some  third  person,  the  person  beneficially  intended 
may  make  complaint  to  the  court  in  case  the  trustee  is 
squandering  the  trust  funds,  orfor  many  other  reasons ; 
and  the  court  will  remove  the  trustee,  or  require  him  to 
give  security,  as  the  case  may  be.  It  is  not  often  that 
a  trustee  is  called  to  an  account ;  and  no  one  knows  ex- 
cept himself,  one  case  in  a  hundred  excei)ted  perhaps, 
how  he  is  handling  the  trust  or  what  he  has  it 
invested  in.  Take  this  case.  Matilda  Wallace  was  a 
sister  of  Harvey ;  she  was  of  age,  and  competent  to  look 
after  her  own  interest;  yet  she  contented  herself  by 
asking  her  brother  for  some  money  when  she  would  or 
wanted  it,  and  while  she  was  so  contented  and  confid- 
ing toward  that  brother,  he  was  using  her  trust  fund  in 
speculation  in  stocks,  when  he  was  made  bankrupt. 

Even  if  she  knew  her  brother  was  not  keeping  the 
fund  separate  from  his  own  money,  she  would  be  very 
reluctant  in  requiring  him  to  give  security,  or  to  offfend 
him  about  the  fund  their  father  had  entrusted  him  with 
by  his  last  will  and  testament.  But  such  is  one's  privi- 
lege ;  and  if  the  trader  squanders  the  money,  he  has  be- 
trayed the  confidence  reposed  in  him. 
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The  trust,  in  case  of  the  death  of  the  trustee,  devolves 
upon  the  Supreme  Court,  and  in  order  to  carry  out  the 
trust,  it  will  affirm  a  person  as  trustee,  and  this  will  not 
be  done  unless  the  person  gives  suitable  and  proper 
security. 

It  is  a  great  hardship  for  the  cestui  que  trust  to 
lose  the  beneficial  intent  by  the  wrongful  act  of  the 
tnistee.  It  is  also  a  hardship  for  a  creditor  to  lose  his 
money, 

Supi)ose  a  poor  widow  with  a  large  family  of  small 
children  had  loaned  to  Mr.  Harvey  Wallace  say  $2,000, 
all  the  money  she  had.  We  might  suppose  that  Matilda 
herself  hml  loaned  her  brother  $2,000,  of  money  given 
her  by  her  father.  In  either  case  it  would  be  a  great 
hardship  to  lose  the  money,  or  most  of  it,  yet  the  lender 
certainly  would.  The  substituted  trustee,  in  this  case, 
has  no  greater  or  superior  claim,  in  my  opinion.  The 
trust  money  having  been  used  by  Harvey  in  his  business, 
proves,  upon  his  death,  to  have  been  either  lost  in  specu- 
lation or  mixed  with  his  own  funds  in  the  property 
left  by  him.  He  has,  perhajis,  obtained  credit  by  using 
this  fund,  and  creditors  are  entitled  to  share  in  his 
estate. 

I  will  refer  for  the  reasons  of  the  rule  to  Barlow  v. 
Teomans  (50  Barl.,  187). 

I  confidently  hope  enough  may  yet  be  realized  from 
the  estate  of  Harvey  Wallace  to  nearly  pay  all  in  full. 

I  decide,  that  upon  the  death  of  tie  trustee  of  an 
express  trust,  whether  of  real  or  personal  property  or 
both,  the  trust  devolves  upon  the  Supreme  Court,  and, 

2d,  That  it  appearing  that  the  trust  fund  was  so 
mixed  by  the  trustee  with  his  own  property  that  it  can- 
not be  separated  or  indentified,  it  must  be  paid  pro  rata^ 
as  the  creditors  of  the  trustee  are  paid. 

The  application  to  api)ear  and  amend  the  decree 
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herein  must  be  granted  so  far  as  to  be  made  to  conform 
to  the  views  above  expressed. 

A  reasonable  allowance  will  be  made  to  both  parties 
for  their  costs,  on  application  therefor. 

ft 

Decree  accordingly. 


ORAifGE  County— HON.  GILBERT  O.  HULSE,  Subrogate  .-— 

NOVEMBER;  1B71. 

Matter  op  Adams. 

In  the  Tnatter  of  the  Final  Settlement  of  the  Estate  of 

Levi  B.  Adams,  deceased. 

The  Sarrogate  has  power  to  adjadloate  upon  all  questions  arising  from 
acts  committed  by  executors,  administrators,  or  guardians  who  are 
subject  to  his  Jurisdiction. 

He  may,  upon  an  accounting,  compel  the  executor  or  administrator  to  ac- 
count for  property  transferred  to  him  by  the  decedent  while  living, 
in  fraud  of  his  creditors. 

The  decedent,  in  his  lifetime,  transferred  a  bond  and  mortgage  to  a  third 
person,  who  transferred  it  to  the  decedent's  wife,  in  fraud  of  his  credi- 
tors, and  died,  leaving  a  will  appointing  her  executrix  with  other 
executors.  The  bond  and  mortgage  was  not  entered  in  the  inventory, 
because  he  had  parted  witb  the  title  to  it.  Eeldy  that  on  final  settle- 
ment of  the  accounts,  the  Surrogate  had  power  to  compel  the  execu- 
trix to  account  for  the  value. 

The  deceased,  Levi  B.  Adams,  in  his  lifetime  was  the 
owner  of  a  bond  and  mortgage  for  $4,000,  which,  a  short 
time  before  he  died,  was  by  him  duly  assigned  to  a 
third  person,  and  by  him  transferred  to  the  wife,  now 
the  widow  of  the  deceased. 

Upon  the  settlement  of  his  estate,  it  appeared  that 
at  the  time  he  transferred  this  bond  and  mortgage  he 
was  insolvent,  and  indebted  to  the  creditors  on  the  ma- 
jority of  them  appearing  in  the  Surrogate's  Court. 

The  bond  and  mortgage  was  not  inventoried,  for 


\ 
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the  reason  that  the  deceased  had  parted  with  the  title 
to  the  same  in  his  lifetime. 

It  was  admitted  by  the  widow  that  there  was  no 
more  than  a  partial  consideration  for  the  transfer,  and 
no  consideration  moved  from  the  third  party,  the  object 
of  the  deceased  being  to  transfer  this  bond  and  mort- 
gage to  his  wife. 

The  cre<litors  of  the  deceased  now  claimed  that  the 
widow,  who  is  one  of  the  execntors  of  the  last  will  and 
testament  of  the  deceased,  should  account  for  the 
bond  and  mortgage,  at  least  to  the  amount  of  their  claim. 
To  this  she  objected,  and  by  her  counsel  claimed  that 
this  court  had  no  jurisdiction  to  adjudicate  upon  the 
question,  because  she  did  not  receive  the  bond  and 
mortgage  as  executrix,  and  that  the  Surrogate  had  no 
power  to  try  the  question  of  fraud,  which  it  was  insisted 
necessarily  arose  in  the  case. 

H.  A.  Wadsworth,  in  person  and  as  executor, 
Chas.  H.  Winfield, /or  Mrs.  Adams,  widow. 
D.  F.  Gednet,  special  guardian  f  for  minora, 
B.  R.  Champioh, /or  creditors. 

• 

The  Surrogate. — There  is  no  doubt  that  Surrogate 
Courts  have  jurisdiction  and  power  to  adjudicate  upon 
all  questions  arising  from  acts  committed  by  executors, 
administrators,  or  guardians,  as  such.  But  the  transfer 
of  this  bond  and  mortgage,  being  an  act  done  before 
she  was  executrix,  and  by  the  testator,  in  his  lifetime,' 
raises  a  diflFerent  and  more  difficult  question. 

Creditors  and  others  interested  in  the  estates  of 
deceased  persons,  have  a  right  to  appear  and  be  heard 
on  the  settlement  of  the  accounts  of  executors  and  ad- 
ministrators, before  the  Surrogate,  and  they  may  show 
that  the  executor  or  administrator  has  failed  to  account 
for  all  the  property  of  the  deceased  ;  and  it  is  the  duty 
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of  this  court  to  compel  them  to  account  for  all  the  prop- 
erty of  the  deceased,  which  the  law  requires  them  to 
take  charge  of  and  to  account  for. 

On  behalf  of  the  creditors  of  the  testator,  was  this 
bond  and  mortgage  the  property  of  the  wife  or  of  Mr. 
Adams,  afber  its  transfer  and  before  his  death  ?  His 
death  intervening,  I  do  not  think  changes  the  char- 
acter of  the  transaction.  Clearly  it  was  his.  The  law 
will  not  tolerate  such  acts  of  an  insolvent  debtor.  The 
person  to  whom  the  transfer  is  made,  will  be  trustee 
for  the  creditors. 

Mrs.  Adams  being  such  trustee,  and  also  executrix, 
and  this  court  having  obtained  jurisdiction  of  the  sub- 
ject matter,  and  of  the  person  of  the  executrix,  has  it 
not  the  power,  and  is  it  not  its  duty,  to  compel  her  to 
account  for  the  bond  and  mortgage,  or  so  much  ther^ 
of  as  will  satisfy  the  claims  of  the  creditors  T 

A  man  cannot  give  his  property  to  his  wife  or  other 
persons,  to  the  exclusion  of  creditors  existing  at  the 
time  of  the  gift.    (2  Bev.  Stat,  140,  §  1.) 

The  law  declares  the  act  of  Mr.  Adams  fraudu- 
lent only  so  far  as  creditors  are  concerned ;  and  if 
these  creditors  should  bring  an  action  in  the  Supreme 
Court,  against  Mrs.  Adams,  to  account  for  the  bond 
and  mortgage,  there  would  be  no  answer  to  their  ac- 
tion. A  bare  statement  of  the  facts  would  entitle  the 
creditors  to  a  judgment.  I  see  no  reason  why  this 
court  cannot  determine  this  question.  The  only  parties 
interested  are  in  court,  and  no  question  of  fraud  is  to  be 
determined  as  a  question  of  fact.  The  law  determines 
the  question  of  fraud  upon  the  facts ;  and  I  have  only 
to  declare  the  law  applicable  to  the  case. 

Of  course  I  must  determine  from  the  evidence  the 
diaracter  of  the  transaction,  and  will  receive  evldenoe 
trpon  the  matter  if  offered. 

Decree  accordingly. 
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Stecbex     County.— HON.     GEORGE   T.    SPENCER,   SuBBOGAim— 

Fkbruary,  1872. 

Larrour  V.  Larrour. 

In  the  matter  of  the  accounting  of  Albertus  Larrour, 
one  of  the  executors  of  the  Last  Will  and  Testament 
of  FrankliIN  Larrour,  deceased. 

An  executor  or  administrator  cannot  be  allowed  for  expenditures  incnir- 
ed  after  the  decedent's  death  in  stocking  or  carrying  on  a  farm  left  by 
the  decedent,  or  in  operating  a  mill  owned  by  himself  and  the  dece- 
dent as  tenants  in  common,  in  the  absence  of  clear  eridence  that 
the  expenditures  were  beneficial  to  the  estate. 

In  such  a  case,  expenditures  not  necessary  in  the  proper  administration  of 
the  estate,  or,  in  execution  of  specific  powers  in  Che  will,  should  be 
disallowed :  and,  on  the  other  hand,  credits  of  moneys  not  proceeding 
legitimately  from  the  assets  or  estate,  should  be  stricken  out. 

But  charges  for  threshing  grain  if  done  to  prepare  for  sale,  or  market, 
grain  raised  by  the  decedent,  are  proper ;  so  of  taxes  assessed  againit 
him  in  his  life  time.  * 

Where  the  widow  was  a  co-execntrix,  and  had  assented  to  improper 
expenditures,  but  was  also  guardian  for  minor  heirs  and  next  of  kin, 
and  had  not  expressly  assented  in  that  capacity, — held  that  though 
she  could  not,  as  executrix,  object  to  their  allowance  to  her  co-exee- 
utor,  she  could  do  so  as  guardian.! 

In  such  case,  the  Surrogate  should  appoint  a  special  guardian  for  the 
purposes  of  the  accounting. 

Where  such  exi>enditures  exhausted  the  personalty  before  the  debts 
were  fully  paid,  and  necessitated  a  sale  of  reality  to  pay  debts, —/le^d, 
that  they  could  not  be  treated  as  payments  made  to  the  guardian. 

On  taking  an  account  before  an  auditor,  contestants  are  to  be  required  to 
point  out  with  reasonable  certainty  the  grounds  of  objection  to  the 
claims  of  the  executor  or  administrator ;  but  they  are  not  restricted  to 
the  objections  first  taken. 

Where  minors  are  interested,  objections  taken  on  their  behalf  eren  on  the 
final  argument  after  the  evidence  is  closed,  should  not  be  excludi^d 

as  waived. 

» 

^  Otherwise  where  fee  or  even  remainder  after  termination  of  a  life 
estate  is  bequeathed  to  executor  in  trust.    {Peck  v.  Sherwood^  56  N»  F.,  615. ) 

t  8.  P.  Jennings  v.  JoneSf  post  95. 

As  to  effect  of  judgment  obtained  against  an  infant  by  neglect  of 
guardian  at  litem  to  plead  infancy,  QoePhillipd  v.  Dusehberry,  (8  Hun,  348. 
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This  was  a  proceeding  to  settle  the  accounts  of 
Albert  us  Larrour,  one  of  the  executors  of  the  last  will 
and  testament  of  Franklin  Larrour,  deceased. 

Albertus  Larrour,  one  of  the  executors  of  the  last 
will  and  testament  of  Franklin  Larrour,  deceased, 
filed  his  accounts  for  final  settlement.  Amanda  M. 
Larrour,  widow  of  the  testator,  and  oo-executrix  of  the 
will,  also  the  general  guardian  of  two  minor  children 
of  the  testator,  who  were  the  residuary  legatees  and 
devisees  under  the  will,  appeared  and  contested  the 
accounts  in  her  own  behalf,  and  as  guardian  of  the 
minors.  The  accounts  were  referred  to  an  auditor  for 
acyustment,  upon  the  coming  in  of  whose  report^  a 
motion  was  ma<lo  on  the  part  of  the  executor  to  con- 
firm the  same,  and  on  the  part  of  contestants,  excep- 
tions were  filed  to  various  items,  allowed  as  credits  to 
the  executor. 

The  facts  which  present  the  questions  arising  upon 
the  exceptions,  appear  in  the  opinion  of  the  Surrogate. 

C.  F.  KiXGSLEY  and  D.  Ramsey,  far  the  executor, 

A.  Haddex  and  Wm.  B.  RuOGi.EB,/or  fhe  oonte8tanf9. 

The  Surrogate. — The  will  of  the  deceased,  after 
directing  that  the  dwelling  house  he  is  building  should 
be  enclosed,  and  that  a  sufficient  quantity  of  his  real 
and  personal  estate  should  be  sold,  to  pay  and  discharge 
all  claims  against  his  estate,  gives  the  residue  of  his 
property,  both  real  and  personal,  (subject  to  the  lawful 
rights  of  his  wife),  to  his  two  children  who  are  minors. 
No  other  trust  or  power,  except  as  above,  is  created  or 
granted  by  the  will.  Amanda  JVI.  Larrour,  his  wife,  is 
appointed  executrix,  and  Albertus  Larrour  executor, 
both  of  whom  have  qualified  as  such. 

The  personal  property,  it  apperrs,  was  insufficient 
to  pay  the  debts,  and  several  parcels  of  land  have  been 
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sold  by  the  executors,  the  proceeds  of  which  properly 
appear  in  the  accounts. 

The  executor,  Albertus  Larrour,  in  his  accounts 
presented  for  settlement,  charges  the  estate  with  vari- 
ous sums  for  expenses  incurred  since  the  death  of  the 
testator  in  purchasing  stock  for,  and  in  carrying  on,  the 
fSBorm,  owned  by  deceased  in  his  lifetime,  and  in  opera- 
ting a  saw-mill  which  belonged  to  him  and  deceased 
as  tenants  in  common. 

The  auditor,  to  whom  this  matter  was  referred,  has, 
in  his  report,  allowed  charges  against  the  estate,  of  the 
character  above  specified  to  the  amount  of  about  two 
thousand  dollars. 

These  charges  are  contested  by  the  widow  in  her 
own  behalf,  and  by  the  minor  legatees  and  devisees, 
through  her  as  their  general  guardian,  on  the  ground 
that  they  did  not  accrue  in  the  due  and  proper  admin- 
istration of  the  estate,  or  the  proper  discharge  of  duty 
of  the  executor. 

It  is  claimed  on  the  part  of  the  executor,  in  answer 
to  the  objections  made  to  these  charges,  that  though 
not  strictly  legal,  the  expenditures  they  represent  have 
been  beneficial  to  the  estate  and  were  incurred  at  the 
request,  or  with  the  assent,  of  the  widow  and  executrix, 
who  is  also  the  general  guardian  of  the  minors ;  and 
also  that  the  specific  objections  now  insisted  on,  were 
not  taken  before  the  auditor  until  the  argument  on  the 
final  hearing  after  the  evidence  had  been  closed. 

In  regard  to  the  first  of  these  grounds,  it  is  not  clear 
that  the  expenditures  have  been  beneficial  to  the  estate. 
The  will  requires  sufficient  of  the  personal  and  real  es- 
tate to  be  sold,  to  satisfy  all  claims  and  debts  against 
the  testator.  It  does  not  authorize  the  purchase  of 
farming  stock,  or  the  cultivation  of  a  farm,  or  the  oper- 
ating of  a  saw  mill ;  the  general  authority  of  the  execu* 
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tor  does  not  extend  to  the  expenditure  of  money  for 
any  of  these  purposes.  In  consequence  of  such  expen- 
ditiu^e^  a  larger  burthen  of  the  debts  has  been  thrown 
upon  the  real  estate  than  would  have  otherwise  been 
necessary.  The  auditor,  in  his  report,  allows  the  ex- 
ecutor's charges  against  the  estate  after  making  certain 
specified  deductions  to  the  amount  of  $13,487.13.  This 
sum  includes  about  $2,000,  made  up  of  items  which  ac- 
crued in  the  transactions  above  referred  to.  It  does 
not  appear,  so  far  as  I  can  discern,  that  any  considera- 
ble portion  of  the  latter  sum  is  represented  by  a  corres- 
ponding increase  in  the  amount  or  value  of  the  assets 
of  the  estate.  If  this  sum  is  deducted  from  the  amount 
allowed  to  the  executor  there  will  be  left  le^s  than 
$11,500  of  legitimate  charges  against  the  estate,  and 
had  the  assets  in  the  hands  of  the  executor  been  faith*- 
fully  applied  for  proper  purposes  only,  these  charges 
might  have  been  nearly  satisfied  out  of  the  personal 
property.  Instead  of  this,  however,  a  large  amount  of 
real  estate  has  been  sold,  the  proceeds  of  which  remains 
in  the  hands  of  the  executor ;  this  method  of  adminis* 
tration  is  not  only  contrary  to  law,  but  clearly  defeats 
the  intention  of  the  testator  as  expressed  in  his  will, 
and  cannot  be  sanctioned  or  sustained.  {Stedman  v. 
FddUr,  20  N.  T.,  446 ;  WUlcoz  v.  Smithy  26  Barl.,  316.) 
The  widow  having  assented  to  the  unauthorized  ex- 
penditure, and  being  in  pari  ddicto  with  the  executor  is 
not  in  a  condition  personally  to  avail  herself  of  these 
objections.  Perhaps  also,  as  the  general  guardian  of 
the  minors,  she  might  be  treated  as  having  given  her 
assent  in  4:hat  capacity,  and  left  to  account  to  them  at 
the  proi>er  time  lor  the  waste  of  their  estate.  But,  in 
my  opinion,  they  are  not  bound  by  her  acts  in  this  re- 
spect, and  should  not  be  left  to  seek  redress  at  a  future 
day  for  what  can  be  prevented  now. 
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Upon  this  accounting,  the  widow  as  executrix  has  an 
interest  apparently  adverse  to  that  of  the  minors.  It 
would  have  been  proper  for  the  Surrogate  to  appoint  a 
special  guardian  for  the  purpose  of  taking  care  of  their 
interests.  Had  this  been  done,  it  clearly  would  have 
been  the  duty  of  such  guardian  to  raise  the  objections 
now  made ;  and  it  can  scarcely  be  claimed,  as  it  seems 
to  me,  that  any  act  of  the  general  guardian  as  such,  or 
in  her  capacity  of  executrix,  in  assenting  to  a  violation 
of  his  trust  by  the  executor,  would  constitute  a  good 
answer  to  such  objections :  indeed,  if  the  iK)sition  of  the 
general  guardian  is  now  such  that  she  is  precluded  from 
raising  objections  to  the  allowance  of  illegal  and  unau- 
thorized charges  against  the  estate,  it  is  the  duty  of  the 
Surrogate  to  open  the  whole  matter  and  appoint  a  spec- 
ial guardian  for  them  for  the  purposes  of  this  account- 
ing. {Dayton  on  SurrogateSy  4G9;  Brick^s  Estate^  15  Alh 
hotts  Pr.  B.  12-40.) 

The  suggestion  that  the  unauthorized  expenditure 
may  be  treated  as  a  payment  to  the  guardian  out  of 
the  estate  to  which  they  are  entitled  is  not  entitled  to 
consideration ;  tbe  whole  i>ersonal  property  was  exhaus- 
ted in  the  payment  of  debts  and  the  legitimate  expen- 
ses of  administration.  The  authority  of  the  executors 
over  the  real  estate  ceased  with  sale  of  sufficient  there- 
of to  complete  the  payment  of  claims  and  debts  against 
the  estate ;  they  had  no  power  to  sell  the  same,  or  any 
part  thereof,  for  the  purpose  of  distribution.  What  the 
executors  had  no  i>ower  to  do,  the  guardian  was  not  au- 
thorized to  assent  to.  And  since  most,  if  not  all,  the  ob- 
jectionable charges  are  for  purposes  in  no  wise  connected 
vith  the  legitimate  administration  of  the  estate,  or  any 
trust  or  power  created  by  the  will,  and  do  not  represent 
money  or  property  paid  or  delivered  to  the  guardian  as 
such,  there  is  no  ground  for  the  claim  that  they  can  be 
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It  is  to  be  inferred  from  the  auditors  report,  that 
he  justified  his  allowance  of  the  charges  in  question,  not 
only  on  the  ground  of  the  assent  of  the  co-executrix, 
but  upon  the  further  ground  still  insisted  on  by  the  exe- 
cutor, that  the  specific  objection  of  want  of  authority  in 
the  executors  to  incur  such  charges,  was  not  taken  till 
the  final  argument  before  him,  after  the  evidence  was 
closed,  and  was  thereby  waived.  I  cannot  regard  this 
position  as  well  founded,  especially  as  these  were  minors 
whose  rights  ought  not  to  be  compromised.  It  is  cer- 
tainly the  proper  practice  to  require  parties  contesting 
the  accounts  of  an  executor  or  administrator,  to  point 
out,  with  reasonable  certainty  wherein  they  are  claimed 
to  be  erroneous.  The  contestants,  however,  are  not  ab- 
solutely precluded  by  the  objections  first  made ;  as  it  is 
frequently  discovered  in  the  course  of  the  investigation 
that  charges  have  been  improperly  inserted  in  the  ac- 
count, or  credits  to  the  estate  have  been  omitted  by  the 
executor  or  administrator  which  the  adverse  party  had 
no  means  of  knowing  when  the  account  was  first  pres- 
ented. {Gardner  v.  Gardner^  7  Paigej  112 ;  WestervdtY. 
Grigg^  1  Barh,  Ch.  469,  479/  Dayton  on  Surrogates^ 
473.)  When  fresh  objections  are  raised  in  the  progress 
of  the  hearing,  and  they  are  such  as  may  be  obviated 
by  evidence,  the  matter  may  be  kept  open  by  the  audi- 
tor or  the  Surrogate,  for  the  purpose  of  receiving  such 
evidence. 

My  conclusion  is,  that  the  charges  of  the  executor 
against  the  state  for  expenditures  other  than  those 
which  were  necessary  in  the  proper  administration  of 
the  assets  in  his  hands,  or  in  execution  of  the  powers 
specifically  conferred  by  the  will,  should  not  be  allowed. 

On  the  other  hand,  money  credited  to  the  estate  not 
proceeding  legitimately  from  the  assets  or  estate  in  his 
hands  should  be  stricken  from  the  accounts^ 
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Among  the  items  specified  by  the  auditor  as  having 
accrued  after  the  death  of  the  testator  in  unauthorized 
farming  and  other  operations,  are  several  charges  which 
may  have  been  legitimate.  Of  this  character  are  the 
charges  for  threshing  grain  in  February,  1863.  If  this 
work  was  done  to  prepare  for  sale  or  market,  the  grain 
which  was  raised  by  testator  the  previous  season,  it  was 
an  expense  incurred  in  the  proper  course  of  adminis- 
tration. So  if  the  taxes  paid  in  January,  February,  and 
March,  1863,  were  assessed  against  the  testator  in  his 
life  time,  it  was  the  duty  of  the  executor  to  pay  them. 

I  have  not  noticed  several  of  the  exceptions  to  the 
report,  because  they  are  either  disposed  of  by  the  ques- 
tion already  decided,  or  I  am  unable  from  the  report  or 
the  evidence  to  make  a  satisfactory  settlement,  without 
a  further  hearing.  If  the  parties  cannot  agree  upon  a 
settlement  upon  the  basis  indicated  in  this  opinion,  they 
may  have  a  further  hearing  before  me,  or  the  matter 
may  be  referred  back  to  the  same  or  another  auditor 
for  settlement  in  accordance  with  this  decision. 

Ordered  accordingly. 


Steuben  Couhty.— HON.  GEORGE  T.  SPENCER,  Surrogate.— 

March,  1872. 

Matter  of  Glann. 

In  the  matter  of  the  application  of  the  administrators  of  the 
estate  of  Drew  Glann,  deceased^  for  leave  to  lease^ 
m^yrtgagej  ar  sell,  his  real  estate  far  payment  of  debts. 

On  application  for  leave  to  dispose  of  real  property  for  payment  of  debts, 
the  Surrogate  cannot  pass  on  claims  presented  against  the  estate  by 
the  heir  or  deyisee,  and  dispnted  by  the  executor  or  administrator. 
His  authority  as  to  dispnted  claims  is  limited  to  those  resisted  by  the 
heir  or  devisee.* 


S.  P.,  Burnett  v.  Einoaid,  2  Lansing  320 
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Au  order  was  made  in  this  proceeding  for  the  sale  of 
real  estate  of  the  decedent  for  the  payment  of  his  debts. 
On  the  application  of  certain  of  the  heirs,  the  order 
Avas  opened  to  enable  them  to  contest  the  application 
of  assets  by  the  administrators,  and  the  validity  of  the 
debts  on  account  of  which  the  sale  was  applied  for.  On 
the  hearing,  at  the  time  appointed  for  that  purpose,  the 
contestants  proposed  to  establish  claims  of  their  own 
against  the  estate  which  was  objected  to  by  the  admin- 
istrators. 

G.  H.  McMaster, /or  tkeoontestanta, 
A.  HADDEN,/or  the  adminietratora. 

The  Subbogate. — An  order  for  the  sale  of  the 
real  estate  of  Drew  Glann  deceased,  for  the  payment  of 
his  debts,  was  opened  on  the  application  of  certain  of 
his  heirs,  to  allow  them  to  contest  the  administrators' 
account  of  assets  coming  to  their  hands,  and  the  validity 
of  the  debts  allowed  by  them  against  the  estate. 

These  grounds  of  contesting  the  proceedings  of  the 
administrators  seem,  however,  to  be  now  abandoned, 
and  the  contestants  seek  to  establish  a  claim,  or  claims,  of 
their  own  against  the  estate  for  about  six  hundred  dol- 
lars and  interest,  which  it  is  alleged  was  received  by  the 
intestate  in  trust,  to  be  distributed  amongst  them,  and 
now  constitutes  a  debt  due  to  them. 

The  claim  has  never  been  presented  to  the  adminis- 
trators, and  they  now  deny  its  validity,  and  resist  its 
allowance. 

Claims  disputed  or  rejectedby  the  administrator,  must 
be  established,  if  at  all,  by  a  suit  or  by  a  reference 
jiursuant  to  the  statute.  The  power  of  the  Surrogate 
in  this  proceeding,  and  at  this  stage  of  it  at  least,  is 
limited  to  passing  on  such  claims  as  are  contested  by 
the  heir  or  devisee,  and  does  not  extend  to  deciding 
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upon  claims  which  an  disputed  or  rejected  by  the  adminis- 
trator  (2  K  S.  102  '^  10 ;  Magee  v.  Tedder,  6  Ba/rb.,  352.) 
For  this  reason,  without  reference  to  the  merits  of 
the  claim,  the  order  to  open  the  hearing  is  vacated,  and 
the  administrators  allowed  to  proceed  with  the  sale. 

Order  accordingly. 


Steuben  Cocstt.— HON.  GEORGE  T.  SPENCER,  Sukbooate.— 

January,  1874. 

Stewart's  Will. 

In  the  matter  of  the  probate  of  the  Last  WiR  and  Testament 

of  Andrew  Stewart,  deceased. 

Testimony  of  one  of  the  sabsoribing  witnesses  to  the  will;  corroborated 
that  before  the  witnesses  signed,  the  testator  answered  in  the  affirm- 
ative to  an  inqniry  whether  the  instrnment  which  he  had  sabscril)ed 
was  his  last  will,  and  tCHtamont.  Held,  sufficient  evidence  of  pabli- 
cation  prior  to  attestation,  thoagh  contradicted  by  the  other  wit- 
ness. 

It  appeared  that  the  testator  had  declared  to  the  draftsman  that  he  had 
selected  sach  persons  who  in  fact  became  witnesses,  for  that  purpose 
and  had  requested  them  to  be  sent  for ;  and  after  he  subscribed,  they 
were  directed  to  sign,  the  testator  moving  away  from  the  table  where 
he  had  signed  while  they  were  looking  on.  There  was  also  evi- 
dence of  prior  publication.  Heldy  that  these  circumstances  sufficient- 
ly proved  request. 

The  reading  of  the  attest-ation  clause,  in  testator's  presence,  even  after 
it  has  been  signed  b^  the  witnesses,  is  sufficient  evidence  of  his  re- 
quest to  sign,  recited  in  it.* 

This  was  an  application  for  thp  probate  of  the  last 
will  and  testament  of  Andrew  Stewart,  deceased.  The 
will  related  to  both  real  and  personal  property.  Its 
admission  to  probate  was  contested  on  two  grounds: 

*  As  to  sufficiency  of  evidence  of  publication  and  request,  compare 
Thmpmnv.StmeM{e2N  r.,634). 
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first,  that  it  was  not  duly  executed,  and  second,  that  the 
wiU  was  procuTe«l  by  undne  inflaence. 

G.  H.  lAcM.ASFERf  for  the  proponent. 
A.  J.  McCall,  fortheoontestamtB, 

The  Surrogate. — As  to  the  second  ground  of  con- 
test the  proof  falls  entirely  short  of  establishing  any  un- 
due, or  indeed,  any  influence  inducing  the  dispositions 
made  by  the  will,  other  than  the  promptings  of  the  tes- 
tator's own  feelings  and  judgment.  This  branch  of  the 
case,  therefore,  may  be  dismissed  without  further  con- 
sideration. 

The  objection  to  the  sufficiency  of  the  proof  of  execu- 
tion of  the  will  requires  more  consideration. 

The  alleged  defects  in  the  proof,  are  that  there  was 
no  publication  and  no  request  to  the  subscribing  wit- 
ness. , 

The  first  defect  is  founded  on  the  assumption,  that 
the  declaration  of  the  testator  that  the  instrument  was 
his  will  was  not  make  till  after  the  same  was  signed  by 
the  witnesses.  This  assumption,  however,  is  unfounded. 
The  witness,  M.  Ohesney,  says,  that  the  draftsman  of  the 
will  enquired  of  the  testator  if  that  was  his  last  will 
and  testament^  to  which  the  latter  answered,  that  it 
was,  and  that  this  was  before  he  and  the  other  witness 
signed.  The  draftsman  also  testifies  to  his  impression 
to  the  same  effect.  To  this  is  opposed  the  recollection  of 
Lane,  the  other  subscribing  witness.  •  The  weight  of  evi- 
dence is  in  favor  of  the  conclusion,  that  the  declaration 
was  made  before  the  witness  signed.  The  signing  by 
the  testator  was  certainly  first,  and  if  to  this  is  added 
the  formal  attestation  subscribed  by  the  witnesses,  stat- 
ing the  fact  of  due  publication,  the  preponderance  of  evi- 
dence in  this  respect  is  quite  decisive. 

There  was  certainly  no  express  request  by  the  testa- 
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tor  to  the  sabscribing  witnesses  personally,  bat  it  has 
often  been  held  that  such  request  may  be  implied  from 
the  acts  and  conduct  of  the  parties  and  surrounding  cir*- 
samstances.  {Peck  v.  Ca/ry  27  N.  T.  9 ;  Gilbert  v.  Knox 
52  N.  Y.  125.)  In  this  case  the  testator  declared  to  the 
draftsman  who  prepared  the  will,  that  he  had  selected 
the  persons  who  in  fact  became  witnesses  to  the  same, 
for  that  purpose,  and  requested  to  have  them  sent  for. 
They  were  sent  for  in  pursuance  of  the  request ;  after  the 
testator  had  signed,  the  witnesses  were  also  directed  to 
sign,  the  testator  moving  away  from  the  table,  when 
he  had  signed,  while  they  were  looking  on.  If  he  had 
before,  in  answer  to  the  question  put  to  him,  acknowl- 
edged the  paper  as  his  will,  there  can  be  little  doubt 
that  they  understood  him  as  desiring  them  to  witness  it 
as  such,  and  that  he  intended  to  be  so  understood. 

I  am  further  of  the  opinion,  that  the  readyig  of  the 
attestation  clause  signed  by  the  witnessas,  stating  that 
they  subscribed  by  request  of  the  testator  in  his 
presence,  without  olrjection  from  him,  may  be  regarded 
as  an  adoption  of  a  request  to  that  effect,  though, 
subsequent  to  the  signing  by  them.  This  view  is  not 
opposed  to  Jackson  v.  Jackson,  (39  N.  Y.  163.)  The 
will  must  be  admitted  to  probate. 

Decree  accordingly. 


Steuben  County.— HON.  GEORGE  T.  SPENCER,  Surrogate.— 

May,  1S74. 

Brink  v.  Layton.  ^ 

In  the  matter  of  the  final  accounting  of  Isaac  Layton", 
administrator,  tvith  the  Will  annexed,  of  Sarah 
Brdtk,  deceased. 

An  abeolnte  direction  in  the  will  to  sell  real  property,  since  it  affects  an 
equitable  conveisiou  from  the  time  of  testator's  death,  is  inconsistent 
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with  a  right  of  dower  in  the  widow ;  and  she  should  be  pnt  to  her 
election,  whether  to  takea  share  of  the  proceeds  of  oonversion  or  to 
claim  dower.* 

Au  agreement  between  the  beneficiaries  under  a  will  to  hold  and  treat 
the  real  estate  as  snch,  notwithstanding  an  equitable  conyersion 
effected  by  an  absolnte  direction  in  the  will  to  sell  it,  cannot  affect  the 
ri  j;bt  of  succession  of  the  heirs  of  the  beneficiaries  nor  the  dower  right 
of  a  wife  married  to  a  beneficiary  before  the  agreement  was  made. 

The  decedent  was  one  of  a  number  of  heirs  and  bene6ciaries  under  a  will 
who  in  her  life-time  had  agreed  upon  a  settlement  of  their  interest  in 
their  ancestor's  estate,  pnrsiiant to  which  abend  and  mortgage  had 
been  taken  by  the  decedent  in  her  own  name,  but  in  fact  for  the  bene- 
fit of  another  beneficiary  whose  share  was  thusinvested.  Held^  tha  j 
the  fund  was  properly  paid  over  to  the  latter  by  the  administrator  of 
the  former. 

Such  asottlementmnst  beas  binding  upon  one  of  the  parties  to  it  as 
upon  the  others ;  and  the  transaction  having  been  in  an  individual 
capacity,  any  mistake  must  be  corrected  by  action,  and  not  on  the 
accounting  in  the  Surrogate's  court.t 

Where  the  administrator  in  good  faith  paid  a  claim  of  $300  for  services 
to  the  decedent,  which  was  presented  verified  in  the  usual  form,  and 
the  evidence  before  the  auditor  tended  to  substantiate  it: — Held,  that 
it  must  be  allowed. 

This  was  a  hearing,  upon  exceptions  on  the  part  of 
Burnett  M.  Brink,  a  residuary  legatee  under  the  will  of 
Sarah  Brink,  deceased,  and  claiming  also  as  creditor, 
and  of  John  J.  Brink,  claiming  as  creditor,  to  the  re- 
port of  the  auditor  upon  the  final  accounting  of  Isaac 
Layton  as  administrator  with  the  will  annexed  of  the 
deceased. 

The  will  of  Sarah  Brink  gave  all  her  property,  after 
payment  of  her  funeral  expenses  and  debts,  to  her 
grand  daughter  Sarah  Bedell  and  her  grandson,  Barnett 
M.  Brink,  one  of  the  contestants,  to  be  divided  equally 
between  them.  J!he  executor  named  in  the  will  hav- 
ing died  before  the  testatrix,  Isaac  Layton  was  appoint- 

*  For  the  most  recent  cases  as  to  the  doctrine  of  equitable  con- 
version see  Graham  v.  Livingston,  (7  Hun,,  11);  Denham  v.  ComeU,  {Id,, 
662). 

fAs  to  power  of  heirs  to  compromise,  see  GUman  v.  QUnum,  (6 
Suprm.  CU  T.  ^  C,  211). 
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ed  administrator  with  the  will  annexed.  The  accoants 
of  the  administrator,  having  been  filed  for  a  final  settle- 
ment, were  contested,  and  thereupon  were  referred  to 
an«anditor  for  adjustment. 

Exceptions  were  now  taken  to  his  report  thereon  in 
substance. 

1st,  to  the  allowance  of  a  payment  made  by  the  ad- 
ministrator to  Sarah  Bedell  for  moneys  claimed  to  have 
been  held  by  the  testatrix  in  trust  for  her,  paid  aud 
charged  in  the  accx)unt,  to  the  amount  of  $2,685,  but 
allowed  by  the  auditor  to  the  extent  only  of  $766.35. 

2d,  to  the  allowance  of  a  claim  of  $300  to  Delos  E. 
Bedell,  for  services  rendered  the  testatrix  in  her  life 
time. 

3d,  to  the  rejection  of  a  claim  of  Burnett  M.  Brink 
of  $2,298.88  for  his  interest  in  real  estate  derived  from 
Abram  V.  Brink,  deceased,  which  had  been  sold  and  the 
avails  of  which  had  been  received  by  the  testatrix,  in- 
cluding rents  and  profits  before  the  sale,  and  interest  on 
the  avails,  and, 

4tb,  a  like  claim  for  a  like  amount  in  favor  of  John 
J.  Brink. 

G.  H.  McSIasteb, /or  ihs  administrator  with  the  tnU  annexed, 
P.  Burnett,  for  the  contestants. 

The  Surrogate. — In  regard  to  the  two  latter  ques- 
tions, it  is  sufficient  to  say  that  the  claims  having  been 
rejected  by  the  administrator,  the  Surrogate  has  no  au- 
thority to  allow  them.  The  remedy  of  the  claimants 
was  to  consent  to  a  reference  or  bring  suit. 

There  is  no  evidence  tending  to  impeach  the  good 
faith  of  the  administrator,  in  the  payment  of  the  claim 
of  Delos  E.  Bedell.  It  was  verified  in  the  usual  form  by 
the  claimant,  and  the  evidence  before  the  auditor  tend- 
ed to  substantiate  its  validity  and  correctness.  It  was 
properly  allowed. 
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The  question  of  one  payment  to  Sarah  Bedell,  is  a 
complicated  one,  and  requires  a  statement  of  the  history 
of  her  claim.  This  arises  indirectly  under  the  will  of 
Matthew  Brink,  who  died  November  9,  1844,  whereby, 
after  payment  of  his  debts,  he  gave  to  Sarah  Brink,  his 
widow,  whose  estate  is  in  question  here,  one  third  of  all 
his  property;  to  Abram  Y.  Brink,  his  son,  a  legacy 
of  $800,  which  he  declared  had  already  been  paid ;  to 
Lucinda  Sanford,  his  daughter,  a  legacy  of  $800,  of 
which  he  declared  $200,  had  been  paid ;  to  Dennis  P. 
Brink,  his  son,  a  legacy  of  11,100;  and  the  residue  to 
the  above  three  legatees,  his  only  children,  to  be  equal- 
ly divided  between  them.  The  will  directed  all  the 
property  to  be  sold  and  disposed  of  as  above  provided. 
At  the  death  of  the  testator,  he  had  personal  property 
amounting  to  about  $1,500,  and  a  farm  of  one  hundred 
and  fourteen  acres  of  land. 

Lucinda  Sanford  died  May  2, 1844,  before  the  testa- 
tor, but  after  the  making  of  the  will,  having  a  husband, 
David  E.  Sanford,  one  of  the  executors,  and  two  daugh- 
ters, Irene  and  Sarah,  now  Sarah  Bedell,  one  of  the  par- 
ties to  this  proceeding.  Irene  died  in  1846,  unmarried 
and  without  issue,  leaving  her  father,  David  E.  Sanford, 
and  her  sister  Sarah  surviving  her.  David  E.  Sanford, 
died  in  1847.  Abram  V.  Brink,  died  in  1847,  leaving 
no  widow,  but  three  children.  Sarah  E.  Brink,  Burnett 
M.  Brink,  and  Judson  A.  Brink. 

Sarah  E.  Brink,  died  in  1859,  unmarried  and  with- 
out issue,  leaving  her  brothers  Burnett  M.  Brink,  and 
Judson  A.  Brink,  surviving  her. 

Judson  A.  Brink,  died  in  1869,  leaving  a  widow, 
Janette  Brink,  and  a  son,  John  J.  Brink,  who  is  a  par- 
ty to  this  proceeding. 

Dennis  P.  Brink,  died  in  1850,  unmarried  and  with- 
out issue. 
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On  May  3d,  1847,  a  final  settlement  was  had  before 
the  Surrogate,  of  Matthew  Brink's  personal  estate,  on 
the  application  of  Dennis  P.  Brink,  the  then  surviving 
executors,  and  the  amount  remaining,  after  payment  of 
debts,  $1,147.90,  distributed  as  follows :  one  third  to  the 
widow,  Sarah  Brink,  and  the  balance  between  Sarah 
Sanford,  and  Dennis  P.  Brink,  in  proportion  to  the 
amount  unpaid  on  their  respective  legacies :  the  widow 
reoeiving  $382.93^,  Sarah  Sanford,  $269.99},  and  Den- 
nis P.  Brink,  $494.97}. 

The  real  estate  was  not  sold  by  the  executors  as  di- 
rected by  the  will,  and  both  of  them  having  died,  the 
parties  claiming  an  interest  in  the  same,  with  the  excep- 
tion of  Burnett  M.  Brink  in  1865^  made  an  arrangement 
to  have  the  same  sold,  and  the  proceeds  distributed  ac- 
cording to  their  respective  rights.  These  parties  were 
Sarah  Brink  the  widow  whose  estate  is  the  subject  of 
this  accounting,  Sarah  Bedell,  daughter  of  Lucinda  San- 
ford and  Judaon  A.  Brink,  son  of  Abram  V.  Brink.  The 
land  was  sold  for  $10,000,  of  which  $2,000  was  paid-in 
cash,  and  the  balance  $8,000  secured  by  bond  of  the 
purchaser  and  mortgage  on  the  premises.  The  shares 
of  the  respective  parties  were  agreed  upon  as  follows : 
of  Sarah  E.  Bedell,  $3,418,83,  of  Burnett  M.  Brink  and 
Judson  A.  Brink,  $1,709,41  each,  and  of  Sarah  Brink, 
the  widow,  the  balance,  $3,162,36.  This  settlement  inclu- 
ded as  well  the  interest  derived  directly  under  the  will 
of  Mathew  Brink,  as  that  to  which  the  parties  were  en- 
titled out  of  the  estate  of  Dennis  P.  Brink  and  Sarah  E. 
Brink.  It  was  a  provision  of  the  settlement,  that  the 
widow  should  relinquish  her  right  of  dower  in  consider- 
ation of  being  discharged  from  liability  to  account  for 
the  rents  and  profits  of  the  real  estate,  which  she  had 
occupied  from  the  time  of  the  testator's  death.  It  does 
not  api>ear  whether  or  not  any  account  was  made  of  the 
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balance  unpaid  of  the  legacies  to  Lucinda  Sanford  and 
Dennis  P.  Brink. 

The  sum  assigned  to  Judson  A.  Brink  was  immedi- 
ately paid  to  him,  and  he  gave  his  receipt  in  full  for  his 
interest  in  the  estate  of  Mathew  Brink,  and  of  Dennis  P. 
Brink.  Burnett  M.  Brink  subsequently  received  a  like 
sum,  and  gave  a  similar  receipt.  The  amount  to  which 
Sarah  Bedell  was  entitled,  it  was  agreed  should  be  kept 
invested  in  the  bond  and  mortgage  given  for  the  pur- 
chase money  of  the  farm,  and  taken  in  the  nameof  Sai*ah 
Brink,  till  the  same  should  be  paid,  which  bond  and 
mortgage  were  outstanding :  at  the  death  of  the  latter, 
Sarah  Bedell,  however,  had  been  paid  the  interest  and 
$1,000,  of  the  principal  of  her  share,  leaving  about 
$2,500,  due  her,  which  was  the  basis  on  which  the  admin- 
istrator paid  her  claim. 

If  this  settlement  and  adjustment  was  intended  to  be 
made  according  to  the  strict  rights  of  the  parties,  and 
there  were  no  elements  in  it  except  such  as  are  disclosed, 
they  evidently  proceeded  upon  an  error  of  calculation, 
or  of  law,  or  of  both.  Indeed  there  was  probably  an 
error  of  law  in  assuming  that  the  widow  of  Mathew 
Brink  was  entitled  to  dower,  and  also  in  treating  the  pro- 
ceeds of  the  farm  as  real  estate  and  to  be  disposed  of  as 
such.  It  is  further  quite  likely  that  the  amounts  unpaid 
of  general  legacies  to  Lucinda  Sanford,  and  to  Dennis 
P.  Brink,  were  considered  as  having  abated. 

The  direction  to  sell  the  real  estate  for  the  purpose 
of  the  dispositions  made  by  the  will  was  "  out  and  out" 
and  resulted  in  the  equitable  conversion  of  the  same 
into  personal  from  the  time  of  the  testator's  death  {Stagg 
V.  Jacksmi,  1  N.  F.,  206,  212).  This  direction  and  the 
dispositions  made  by  the  will,  are  entirely  inconsistent 
with  the  right  of  the  widow  to  dower,  and  she  was  put 
to  her  election.    It  was  impossible  that  the  real  estate 
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should  bb  sold  for  distribution  in  which  she  should  have 
one-third,  and  that  she  should  at  the  same  time  have 
dower  in  the  same  real  estate.  {Savage  v.  Burnham^ 
17  N.  r.,  661 ;  TobiusY.  Ketchum,  32  N.  Y.,  319  ;  Yemon 
V.  Ternon,  53  N.  Y.,  351.)  All  the  beneficiaries  under 
the  will  take  as  legatees  and  not  by  way  of  devise.  On 
the  death  of  Irene  Sanford,  her  father  was  entitled  to  her 
share  of  the  legacies^  both  general  and  residuary,  given 
to  Lneinda  Sanford,  (2  JR.  S.  96.  <§  75  sub.  7 ; )  the  inter- 
est of  Sarah  E.  Brink  belongs  to  her  brothers  Burnett 
B.  Brink  and  Judson  A.  Brink  {lb.  sub.  5) ;  the  share  of 
Deunis  P.  Brink  should  have  gone  to  his  mother  Sarah 
Brink,  to  Sarah  Bedell  aa  the  representative  of  Lucinda 
Sauford,  and  to  Sarah  E.  Brink,  Burnett  M.  Brink  and 
Judson  A.  Brink,  as  representative  of  Abram  V.  Brink 
{lb.  sub.  6. 10).  Before  the  death  of  Judson  A.  Brink  his 
widow  was  entitled  to  one- third  of  his  interest  and  his 
son  John  J.  Brink  to  the  balance. 

So  far,  no  notice  has  been  take_  of  a  receipt  given 
by  Sarah  Sanford  to  Sarah  Brink,  referred  to  in  a  writ- 
ten opinion  of  the  counsel  who  was  consulted  as  to  the 
rights  of  the  parties  interested  in  Mathew  Brink's  estate. 
This  opinion,  doubtless,  was  followed  in  the  settlement. 
The  receipt,  which  was  without  date,  was  for  $1,000  in 
fall  of  all  the  interest  of  Sarah  Sanford  in  the  estate  of 
Mathew  Brink,  and  in  the  legacy  bequeathed  by  his  will 
to  her  mother  Lucinda  Sanford.  This,  the  counsel  ad- 
vised, was  a  -  good  discharge  of  the  pecuniary  legacy, 
bat  not  of  any  interest  in  the  real  estate ;  assuming 
that  the  latter  retained  its  character  as  such,  notwith- 
standing the  directions  of  the  will  for  its  conversion. 
Whether  this  opinion,  if  acted  upon,  was  correct  or  not, 
I  do  not  regard  as  material,  for  the  reason,  as  will  ap- 
pear, that  the  settlement  was  so  far  binding  on  Sarah 
Brink  that  it  cannot  properly  be  opened  in  an  account- 
ing upon  her  estate. 
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It  was  perhaps  competent  for  the  beneficiaries  under 
Mathew  Brink's  will,  notwithstanding  the  directions  to 
sell,  by  agreement  or  consent  to  bold  and  treat  the  real 
estate  as  such,  so  long  as  no  other  rights  intervened, 
but  certainly  the  personal  representatives  of  David  E. 
Sanford,  and  the  widow  of  Judson  A.  Brink,  if  she  had 
married  him  before  the  settlement,  and  perhaps  others, 
had  interests  which  could  not  be  affected  by  that  ar- 
rangement. 

The  auditor,  in  his  report,  decides  that  while  Bur- 
nett M.  Brink  and  John  J.  Brink,  as  the  representatives 
of  Judson  A.  Brink  are  concluded  by  a  receipt  of  the 
sum  assigned  to  them  in  the  settlement^  as  to  the  sums 
so  received,  they  are  not  concluded  as  to  the  amount 
agreed  upon  as  the  share  of  Sarah  Bedell,  in  the  estate 
of  Mathew  Brink  and  Dennis  P.  Brink.  I  am  unable 
to  see  the  ground  or  the  justice  of  this  position.  If  this 
distribution  was  made  by  agreement,  either  entered 
into  before,  or  ratified  afterwards,  it  is  equally  binding 
on  all,  as  on  one.  The  reason  given*  for  re-adjusting  the 
share  of  Sarah  Bedell,  that  the  sum  remained  unpaid 
at  the  death  of  Sarah  Brink,  so  far  from  being  ground 
for  a  readjustment,  is  a  reason  against  it.  The  share  of 
Sarah  Bedell,  by  the  arrangement  that  it  should  remain 
in  the  bond  and  mortgage,  vested  as  completely  in  her 
as  the  money  paid  to  the  other  parties.  And  if  Sarah 
Brink  were  alive,  she  might  be  able  to  show  more  satis- 
factorily than  can  now  be  made  to  appear,  all  the  con- 
siderations which  entered  into  the  settlement.  If  the 
sum  claimed  to  have  been  overpaid  to  Sarah  Bedell, 
should  not  now  be  allowed  to  the  administrator,  it 
would  properly  belong  to  the  estate  of  Mathew  Brink, 
to  be  administered  as  such.  In  making  the  payment 
the  administrator  in  legal  effect,  executed  the  trust 
reposed  in  Sarah  Brink.    But  in  treating  the  interest 
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of  Sarah  Bedell  as  a  debt  of  Sarah  Brink  and  paying  it 
as  snch,  the  result  is  the  same. 

As  the  sum  paid  to  Sarah  Bedell  was  so  paid  in 
pnrsuance  of  an  agreement  and  settlement  made  by  the 
parties  interested,  in  their  individual  character,  if  there 
was  any  mistake,  which  is  the  subject  of  correction, 
this  is  not  the  proceeding  in  which  to  seek  the  remedy, 
even  if  this  is  the  tribunal  to  afford  it.  The  decree  in 
this  case  can  be  made,  if  necessary,  saving  the  rights 
of  any  of  the  parties  claiming  to  have  been  injured,  in 
consequence  of  any  mistake  or  error  in  the  settlement 
of  the  estate  of  Mathew  Brink. 

The  result  of  these  views  is,  that  the  full  amount  of 
the  payment  to  Sarah  Bedell  should  be  allowed  in  the 
administrator's  credits  to  himself;  and  the  report  of  the 
auditor  in  other  respects  confirmed. 

Order  accordingly. 


Steubbst  ConsTT.^HON.  GEORGE  T.  SPENCER,  Subbooate.— 

October,  1874. 

OoRNWBLL  V.  Deck. 

In  the  matter  of  the  accounting  of  Lucilla  OoRNWBiiL^ 
administratrix  of  the  goods,  &c,,  of  Abtah  OoRNWEUdL, 
deceased. 

An  administrator  cannot  be  allowed  a  payment  of  interest  on  a  mortgage 
of  real  property,  made  by  the  decedent,  without  proof  that  the  premi- 
ses did  not  descend  to  the  heir,  &c. 

Promioms  paid  for  insurance  effected  by  an  administrator,  on  personal 
assets,  may  be  allowed  to  the  administrator. 

Preminmson  sachinsHranceof  real  property  cannot  be  allowed,  xmless 
the  inanzance  was  efieotod  1^lder  the  belief  that  the  estate  was 
insolvent. 


^ 


^ 


cS8  CASES  IN  THE  SURROGATES'  COURTS. 

OORNWBLL  r.  DBCK. 

Expeoditures  for  lepaira  to  real  property,  and  taxes  leyied  snbflequent  to 
the  decedent's  death,  and  exclusiyely  for  the  benefit  of  the  real 
property,  cannot  be  allowed. 

TheexpenHC  of  a  tomb-«tone,  if  not  excessive,  must  be  allowed  in  fall, 
although  the  estate  be  insolvent.* 

Where  the  decedent  was'a  merchant,  and  left  a  stock  of  goods  in  the  re- 
tail Btore  carried  on  by  him, — held,  that  it  was  a  fSair  exercise  of  discre- 
tion, by  the  administratrix,  t<o  employ  a  clerk  to  continue  the  sale  at 
retail,  instead  of  making  a  forced  sale ;  and  there  being  no  proof  of 
loss  to  the  estate,  the  wages  of  the  clerk  ninstbe  allowed. 

On  the  accounting  of  an  administratrix  she  cannot  be  allowed  for  the 
articles  which  she  might,  as  widow,  have  claimed  to  be  exempt  by  law 
in  her  favor,  on  making  the  inventory,  if  they  were  not  so  allowed ; 
especially  where  there  is  evidence  tending  to  show  that  she  had  pos- 
session of  assets  not  inventoried. 

If  the  claim  of  exemption  at  the  proper  time,  was  omitted,  through  igno- 
rance or  mistake,  the  remedy  is  a  special  application  to  correct  it,  on 
notice  to  the  creditors  and  next  of  kin. 

This  proceeding  was  for  the  final  settlement  of  the 
accounts  of  Lucilla  Corn  well,  Administratrix  of  the 
goods,  &c.,  of  Abiah  Com  well,  deceased. 

The  intestate  was  a  merchant,  at  WoodhuU,  in  this 
county,  and  at  his  decease,  on  the  28th  March,  1872, 
left  a  stock  of  goods,  accounts,  and  notes,  employed  in 
and  growing  out  of  his  business,  with  a  few  other  arti- 
cles of  personal  property.  His  widow  was  appointed 
administratrix  soon  after  his  death,  and  filed  an  inven- 
tory on  the  10th  day  of  May,  1872,  amounting  nomi- 
nally to  over  $4,000,  but  which  the  appraisers  certified 
would  not  realize  more  than  $3,132.08.  In  arriving  at 
this  latter  sum,  they  appeared  to  have  stated  the  value 
of  the  goods  at  cost,  and  the  debts  at  their  nominal 
amount,  estimating  a  deduction  for  bad  debts,  and  a 
depreciation  on  the  goods. 

The  decedent  had  been  doing  a  retail  trade,  a  good 
deal  on  credit.   The  administratrix,  the  widow,  employ- 

*Compare  Patter$on  v.  PaUenon  (59  N.  T.  574),  affirming  in  part, 
(1  Hun,  323) :  Heweti  t.  Bronaon  (5  Daly,  1). 
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ed  her  son  as  clerk,  at  $20  per  month,  and  board,  for  a 
year,  to  continue  sales ;  and  she  then  sold  out  the  bal- 
ance of  the  stock  at  auction. 

The  administratrix  now  filed  her  account,  and  asked 
for  a  final  settlement.  The  account  showed  the  total 
amount  realized  $3,370,  not  including  goods  used  by  the 
family  of  intestate  after  his  death,  estimated  at  $150, 
and  which,  added  to  the  above  sum,  made  the  aggregate 
of  the  estate  $3,520.30. 

W.  W.  Wright, /or  the  administrairix. 

J.  W.  DiNiNNT,  for  Marietta  and  Baldwin  Gornwell,  contesting 
claime  of  DscK  &  Woodbury,  oreditora. 

G.  H.  McMaster  and  E.  D.  Mills, /or  the  conieeiants,  other  creditors. 

The  Sukrooatb — ^The  sum  charged  for  expenses  of 
administratrix  is  $843.93.  There  is  a  mistake,  made  by 
including  Wright's  account  at  $139 ;  it  is,  in  fac*,  only 
$111.04.  $27.96  having  been  paid  and  deducted  in  his 
account  as  rendered,  though  it  is  charged  in  account  of 
administratrix  at  the  full  amount  of  $139.  Included  in 
this  sum  are  charges  for  interest  paid  on  mortgage,  $35; 
insurance  on  property,  $54,63;  tomb-stones,  $100;  ex- 
penses on  building,  $23.33 ;  taxes,  $9.27 ;  services  of 
clerk,  $240 ;  all  which  are  contested. 

The  exception  to  the  item  for  interest  on  mortgage 
is  well  taken.  The  statute  requires  the  heir  to  satisfy 
the  mortgage  of  his  ancestor  without  resort  to  the  ad- 
ministrator. No  proof  is  made  that  the  mortgaged  pre- 
mises did  not  descend  to  the  heir.  (1  Statutes  at  Large^ 
749.)    This  charge  is  disallowed. 

It  was  competent  for  the  administratrix  to  insure  the 
real  as  well  as  personal  property  at  the  expense  of  the 
estate,  if  she  apprehended  the  estate  was  insolvent. 
{Herkimer  v.  JStc6, 27 N.  F.,  163).  But  she  understood  the 
estate  to  be  solvent,  and  effected  the  insurance  in  the 
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name  of  the  heirs  of  mtestate.  So  far  as  the  buildingB 
were  concerned,  it  is  doubtful  if  she  were  justified  in 
charging  the  estate  for  insurance ;  as  to  the  personal 
property,  however,  it  is  probable  that  in  case  of  a  loss 
the  insurance  would  be  held  to  belong  to  the  estate,  not- 
withstanding it  was  insured  in  the  name  of  the  heirs, 
upon  proof  of  the  fact  that  the  premium  was  paid  by  thci 
administratrix,  and  the  situation  and  circumstances  of 
the  estate.  {Herkimer  v.  Ricej  9upra;  Lee  v.  Adsit^ 
37  N.  r.,  78;  Clintan  v.  Rope  Ins.  Co.,  51  Barh^  653.) 
The  premium  on  the  insurance  of  personal  property,  in- 
ventoried as  belonging  to  the  estate,to  wit,  the  mer^ 
chandise  and  horse,  amounting  to  $32.37^,  must  be 
allowed,  and  the  balance  of  the  charge  rejected. 

The  charge  for  shingles,  $3.50,  for  bam  on  the 
premises;  nails  and  door  hangings,  $7.83;  work  on 
barn,  $12 ;  taxes,  $9.09 ;  school  tax,  $0.18,  levied  sub- 
sequent to  the  death  of  intestate,  all  being  exclusively 
for  the  benefit  of  the  real  estate,  so  far  as  appears,  are 
disallowed. 

It  is  claimed  on  the  part  of  the  contestants,  that 
the  estate  being  insolvent,  no  charge  can  be  allowed 
for  a  tomb- stone.  There  is  an  intimation  to  that  effect 
in  Wood  V.  Vanderhv/rg  (6  Paigei  277,)  but  there  was 
nothing  in  the  case  calling  for  a  decision  on  the  point. 
In  Connecticut  it  has  been  held  that  tomb-stones  are 
properly  a  part  of  the  funeral  expenses.  {Favrman^s 
Appealj  30  Gonn.y  205.)  This  is  now  more  generally 
regarded  as  the  rule,  (3  BedfiM  on  WiUs,  246),  and 
it  would  seem  to  be  sanctioned  in  this  state.  {Ferrin  v. 
Myrickj  41  N.  Y.,  316,  325.)  As  there  is  no  proof 
that  the  charge  if  in  itself  proper,  is  excessive,  it  must  be 
allowed  in  full. 

The  charge  of  $240,  for  the  services  of  a  derk,  in 
selling  the  goods  and  collecting  the  accounts,  I  think 
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shonld  be  allowed.  The  goods  constituted  the  stock 
of  a  country  store,  and  it  was  a  fair  exercise  of  discre- 
tion on  the  part  of  the  administratrix  to  determine 
whether  the  interests  of  the  estate  and  the  creditors 
would  not  be  best  promoted  by  continuing  the  sale  of 
the  goods  at  retail,  instead  of  disposing  of  them  at 
auction  by  a  forced  sale.  There  is  no  proof  that  this 
course  was  not  judicious,  or  that  it  has  resulted  in  loss 
to  the  estate.  Though  the  same  clerk  also  performed 
the  duty  of  collecting  the  debts,  it  does  not  appear 
that  the  expenses  of  collection  were  enhaoced  thereby. 
(3  BedfieU  on  Wms^  416.) 

[  The  learned  Surrogate  then  discussed,  and  dis- 
allowed the  administratrix's  claim  to  be  credited  with 
money  stolen,  on  which  point  his  decision  was  affirmed 
upon  the  same  view  of  the  law,  in  8  ffun,  122.] 

It  appears  from  the  inventory  that  the  appraisers 
did  not  set  off  and  allow  to  the  administratrix,  as  the 
widow  of  intestate,  the  $150  to  which  she  was  entitled 
by  law,  and  she  now  claims  the  exemption.  Neither 
were  the  specific  articles  exempt  from  appraisal  by  the 
Revised  Statutes  enumerated  in  the  inventory.  It  ap- 
pears, bowever,  by  the  memorandum  of  the  insurance 
given  in  evidence,  that  the  same  covers  household  fur- 
niture and  clothing  to  the  amount  of  $500.  As  this 
household  ftimiture,  by  being  insured  in  the  name  of 
the  heirs  of  intestate,  apparently  belonged  to  the  es- 
tate, and  is  not  accounted  for,  I  am  unable  to  say  that 
the  widow  is  entitled  to  the  exemption  out  of  the  pro- 
ceeds of  other  property.  Nor  do  I  think  it  can  be 
claimed  for  the  first  time  on  a  final  accounting.  If, 
however,  the  omission  to  allow  the  exemption  was  in 
consequence  of  ignorance  of  her  rights,  or  other  ex- 
cusable cause,  she  may,  perhaps,  now,  upon  a  proper 
application,  have  an  order  to  show  cause,  directed  to 
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the  creditors  and  next  of  kin,  why  the  exemption  shonld 
not  be  allowed. 

[  Bomarks  disposing  of  minor  questions,  involving 
no  point  of  general  interest,  are  here  omitted.] 

Ordered  accordingly. 


Steuben  County.— HON.  GEORGE  T.  SPENCER,  Surrogate.— 

September,  1876. 

Hammond  v.  Hoffman. 

In  the  matter  of  the  petition  of  Amabiah  Hammond,  a 
judgment  creditor  of  Philip  Hoffman,  deceased. 

One  who  holds  a  judgment  against  the  decedent  and  a  third  person 
recovered  for  a  cause  of  action  such  as  dies  with  the  person,  is  not 
entitled  to  an  order  requiring  the  executor  or  administrator  ot  the 
decedent  to  pay  an  equal  share  of  the  judgment. 

It  seems  that  upon  the  death  of  one  hound  by  a  joint  judgment  for  snch  a 
tort,  the  creditor  cannot  enforce  payment  from  the  estate,  nntil  he  has 
exhausted  bis  remedy  against  all  the  survivors. 

The  fact  that  some  of  the  survivors  are  insolvent,  and  that  another  of  them 
may  therefore  be  compelled  to  pay  the  whole  judgment,  without 
remedy  by  contribution  does  not  give  the  creditor  a  right  tro  pursue 
the  estate. 

Thts  proceeding  was  a  petition,  by  a  judgment 
creditor,  for  an  order  requiring  the  administrators  of 
Philip  Hoffman,  deceased,  to  pay  a  portion  of  a  judg- 
ment recovered  by  petitioner's  assignor  against  the 
deceased,  and  three  others  jointly  in  an  action  of  defa- 
mation. 

The  petitioner  was  the  assignee  of  the  judgment  which 
was  recovered  by  one  Peter  Engel  against  Jacob  Landre, 
Jacob  Landre,  Jr.,  Philip  Hoffman,  the  decedent,  and 
John  J.  Fox,  for  $968.24  April  19,  1871.  His  appli- 
cation was  to  compel  the  administrators  of  the  estate 
of  the  defendant,  Philip  Hoffman,  to  pay,  with  the  sum 
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of  $333.  paid  by  said  Hoffman  in  his  life-time,  such  a 
fmther  sum  as  should  amount  to  one  half  the  judgment. 
The  precise  sum  claimed  was  $213.05  with  interest  from 
July,  23,  1873.  The  ground  of  the  application  seemed 
to  be  that  the  other  judgment  debtors,  Jacob  Landre  Jr., 
and  Fox,  were  insolvent,  and  unless  the  estate  of 
Hoffman  should  be  made  to  contribute,  Jacob  Landre 
who,  it  appears,  was  responsible,  would  be  compelled  to 
pay  the  whole  balance  of  the  judgment.  It  was  alleged, 
and  not  denied,  that  there  were  sufficient  assets  in  the 
hands  of  the  administrator  of  the  Hoffiuan  estate,  to  pay 
the  sum  now  demanded,  and  which,  it  was  also  alleged, 
they  had  refused  to  pay,  on  the  demand  of  the  peti- 
tioner. 

Chas.  J.  BissBix,/or  thepetiiUmer. 
G.  H.  McMasteb,  for  ike  odministratorB, 

The  Surrogate. — It  is  conceded  that  upon  the  death 
of  one  of  several  joint  debtors  the  creditor  cannot  resort 
to  his  estate,  till  he  has  exhausted  his  remedy  against 
the  survivors  or  made  it  appear  that  they  are  iusolvent ; 
(Hosacic  V.  Rogers^  25  Wend.^  313,  319-20;  Voorhis  v. 
Child,  17  N.  Y.J  354.)  But  it  is  claimed  that  aa  the 
original  liability  on  which  the  judgment  was  recovered, 
was  several  as  well  as  joint,  the  judgment  itself  may  be 
treat?  d  as  joint  an<l  several,  or  that  it  is  competent  to 
go  back  of  the  judgment  to  the  original  liability  for  the 
piU7)ose  of  this  remedy. 

This  principle  may  be  invoked  in  the  case  of  a 
judgment;  upon  contract,  for  the  purpose  of  protecting 
the  equitable  rights  connected  with  the  original  relations 
of  the  parties.  (ClarTcy.  Bowling j  3  JV.  T".,  216.)  But  my 
attention  has  not  been  called*  to  any  case  in  which  it  has 
been  applied  to  a  judgment  for  a  tort,  especially  when 
the  cause  of  action  was  one  which  died  with  the  person. 
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Ill  such  a  case,  there  is  no  debt  till  the  judgment  is 
rendered,  and  in  such  judgment  the  cause  of  action  is 
completely  merged. 

But  if  it  were  otherwise,  I  am  unable  to  see  that  the 
judgment  creditor  in  this  case  occupies  a  position 
which  entitles  him  to  the  aid  of  the  principle  referred  to. 
It  is  a  matter  of  no  interest  to  him,  that  one  judgment 
debtor  rather  than  another,  should  be  compelled  to  pay 
the  judgment.  His  remedy  for  its  collection  is  simply 
against  the  survivors. 

The  &/Gt  that  no  contribution  can  be  inforced  be* 
tween  the  judgment  debtors,  does  not  concern  him.  The 
death  of  one  of  them  is  no  obstacle  to  enforcing  pay- 
ment or  satisfaction  against  the  survivors  by  execution, 
{Day  V.  Rice  19  Wend.j  644 ;  2  Tidd  Practice,  162).  This 
judgment  creditor  is  under  no  present  necessity  at  least 
to  resort  to  this  court  for  and  against  the  estate  of  the  de- 
ceased joint  judgment  debtor. 

This  application  is  evidently  made  in  the  interest,  if 
not  at  the  instance,  of  the  surviving  judgment  debtors, 
and  as  au  indirect  means  of  compelling  a  contribution 
by  Hoflfinan  estate,  to  the  payment  of  the  judgment 
For  this  purpose  the  petitioner  has  no  standing.  He  can 
maintain  no  action  on  the  judgment  except  against  the 
survivors.  He  cannot  have  an  action,  in  the  nature  of, 
or  as  a  substitute,  for  a  sdri  facias  against  the  heirs  of 
Hoffman,  to  hear  execution  of  the  judgment,  without 
showing  that  there  is  no  property  of  the  other  judgment 
debtors  out  of  which  satisfaction  can  be  had.  ( Woodcock 
V.  Bermetty  1  Cow.  739 :  2  Tidd  Practice,  1033. 

It  is  the  duty  of  the  Surrogate  to  protect  the  equita- 
ble rights  of  parties  within  the  scope  of  his  jmisdiction 
where  they  are  involved  in  the  proceeding  before  him. 
{Goodyear  v.  Watson,  14  Barb.,  481.)  But  in  this  case 
there  does  not  appear  to  be  any  thing  calling  for  the 
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interposition  of  his  i)owers  in  this  respect.    The  appli- 
cation most  be  denied. 

Ordered  accordingly. 


&IEUBEN  County— HON.  GEORGE  T.  SPENCER.--Surrogate.— 

^Iarch,  1876. 

Jennings  v.  Jones. 

In  the  matter  of  the  application  of  Jane  E.  Jennings, 
et  al.,  administrators  of  the  estate  o/Helen  C.  Jones, 
deceasedj  for  leave  to  niortgagej  lease,  or  sell  Iter  real 
estate  for  payment  of  debts. 

The  decedent  in  her  life-time  conveyed  land  in  tnud.  of  creditors,  to  one 
who  was  now  her  heir.  A  creditor  recovered  Judgment  for  bis  de- 
mand against  the  administrators,  after  a  trial  on  the  merits.  He 
ftl£0  recovered  a  judgment  against  the  heir,  setting  aside  the  fraudu- 
lent conveyance,  so  far  as  necessary  to  allow  him  to  proceed  for  a 
sale  of  the  lands.  The  administrators  then  applied  for  leave  to  sell 
the  decedent's  land,  for  payment  of  debts. 

Sddj  1.  That  as  the  application  included  other  lands  besides  those 
affected  by  the  fraudulent  conveyance,  the  heir  might  raise  the  same 
objections  that  he  might  have  raised,  had  there  been  no  fraudulent 
conveyance  and  decree  vacating  it. 

2.  Irrespective  of  there  being  other  lands  included,  the  heir  was  not  pre- 
ceded from  questioning  the  validity  and  amount  of  the  debt  on 
which  the  creditor  had  proceeded.* 

The  ]>rinciple  that  a  judgment  against  one  sued  as  an  individual,  is  not 
an  estoppel  against  him  in  a  subsequent  action  in  which  he  appears 
in  a  representative  character,  applied  where  in  the  second  action  he 
claimed  as  heir.f 

*  For  the  rule  as  to  conclusiveness  of  judgment  against  administrator, 
in  an  action  to  set  aside  decedent's  fraudulent  conveyance,  see  Kent  v. 
Sent,  (02  X.  Y,  560 ;  rev'g  3  /SPwp'm.  Ct  (T.  ^  C;  630 ;  menu  S.  C,  1  Hun,, 
«^0  As  to  rights  of  heirs  of  grantee,  under  a  fraudident  conveyance,  see 
Cofc  V.  Malcolm,  (7  Hun.,  31.) 

t  S.  P.  Larrour  v.  Larrour,  Ante  p.  69.  A  judgment  in  creditor's  suit 
is  not  a  bar  to  action  on  grantee's  promise  to  pay  debt  of  debtor.  {Fischer 
V.  Hope  Jfttt  Life  Ins.  Co.  ofN.  F.,  40  Super.  Ct.  (J.  ^  S.)  291. 
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A  saspension  of  the  ranning  of  the  statute  of  limitations  is  not  confined 
to  the  caunes  specified  in  the  statute,  but  may  occur  in  other  cases  of 
the  disability  of  the  creditor  to  prosecute.t 

An  heir  who,  by  taking  a  fraudulent  conveyance  from  his  ancestor,  in 
the  ancestor's  life  time,  has  prevented  creditors  from  proceeding  to 
cause  the  land  to  be  sold  as  the  decedent's,  until  after  the  statute 
has  run  against  their  demands,  cannot  avail  himself  of  the  bar  of 
the  statute,  to  defeat  such  proceedings  taken  after  they  have  pro- 
cured the  conveyance  to  be  adjudged  void. 

This  was  an  application  by  Jane  E.  Jennings  and 
others,  administrators  of  tlie  estate  of  Helen  0  Jones, 
deceased,  for  leave  to  mortgage,  lease,  or  sell  her  real 
estate  for  payment  of  debts. 

For  the  purpose  of  establishing  a  debt  of  the  intes- 
tate to  William  B.  Jennings,  the  administrators  intro- 
duced the  following  evidence : — 

1.  A  judgment  in  the  Supreme  Court  recovered  by 
him  against  the  administrators,  after  a  time  upon  the 
merits. 

2.  A  judgment  in  his  favor  against  Henry  S.  Jones, 
the  contestant,  adjudging  said  Jennings,  a  creditor  of 
deceased  in  his  life-time,  and  that  a  conveyance  made 
by  her  to  said  Henry  S.  Jones,  was  fraudulent  and  void 
as  to  her  creditors,  and  as  to  said  Jennings,  and  setting 
the  same  aside  so  far  as  it  is  an  obstruction  to  the  col- 
lection of  such  debt,  by  proceeding  to  procure  the  sale 
of  the  real  estate  conveyed  for  the  payment  of  her 
debts,  and  allowing  said  Jennings  to  take  such  meas- 
ures for  the  collection  of  his  debt  as  if  such  conveyance 
had  not  been  made  and, 

t  Contingent  liabilities  may  be  presented  to  the  executor  under  the 
statute ;  but  it  seems  cannot  be  rejected  so  as  to  bar  action.  &o.  {Boyt  t. 
BenvcUj  50  X.  F.,  538  ;  reig  58,  Barb.  529.) 

As  to  deduction  for  time  when  trusteeship  was  vacant,  see  Dw^ 
nbig  V.  Ocean  Nat.  Bank.  (61  X.  Y.  497 ;  affl^g  6  Lann.  296.) 

As  to  effect  of  removal  of  administrator,  on  limit  of  time  to  apply  for 
leave  to  sell  ^^.,  see  Slocwm  v.  English,  (2  Bun,,  70,) 
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3.  The  conveyance  by  intestate  to  said  Henry  S. 
Jones,  of  the  property  sought  to  be  sold  in  this  proceed- 
ing, and  so  adjudged  fraudulent  and  set  aside. 

A.  8.  McKat  and  A.  S.  Kendall,  for  the  administrataraf 

insisted  that  this  evidence,  for  the  purpose  of  this  pro- 
ceeding conclusively  established  the  existence,  validity, 
and  amount  of  the  debt  of  William  B.  Jennings,  against 
the  intestate,  at  least  as  against  Henry  S.  Jones,  the 
party  here  contesting. 

A.  Hadden, /or  Mr.  Jones,  the  contestant, 

conceding  that  the  judgment  recovered  against  the  ad- 
ministrators ws^priraa  facie  evidence  of  the  debt,  in- 
sisted that  he  was  not  precluded  in  this  proceeding, 
either  by  that  judgment,  or  the  adjudication  against 
lum,  from  contesting  both  the  validity  and  amount  of 
the  debt. 

The  Surrogate. — This  application  embraces  lands 
owned  by  intestate  at  her  death,  other  than  those 
affected  by  the  judgment  against  contestant.  In  re- 
spect? to  such  other  lands,  though  of  small  value,  the 
contestant  has  the  same  rights  as  if  the  judgment 
against  him  had  not  been  rendered.  He  is  therefore, 
permitted  to  raise  any  objections  to  the  proceeding, 
which  the  heir  is  allowed  to  make  in  any  case. 

I  think  furthermore,  that  the  only  effect  of  the  judg- 
ment against  him,  is  to  remove  the  obstruction  to  this 
proceeding  caused  by  the  fraudulent  conveyance  to  him 
by  the  intestate  in  his  life-time,  so  as  to  leave  to  the 
creditor  the  same  remedy  as  if  the  conveyance  had  not 
l)een  made.  I  can  perceive  no  reason  why  the  remedy 
thus  aflforded  should  not  be  subject  to  all  the  incidents 
which  would  otherwise  attend  it,  and  the  defences 
which  the  statute  allows  to  the  heir.     The  judgment 
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seems  to  be  cautiously  framed  to  have  that  eflTect.  It  is 
conclusive  ouly  on  him  and  the  plaintiflF  therein.  This 
application  is  made  by  the  administrators,  who  are  no 
parties  to  that  judgment ;  though  it  furnishes  them  the 
authority  to  proceed  against  the  laud  effected  by  it. 
By  the  adoption  of  the  view  here  taken,  full  effect  will 
be  given  to  the  provisions  of  the  statute  «illowing  the 
heir  to  contest  the  debts  of  his  ancestor  in  this  proceed- 
ing,  and  no  injusrice  will  be  done  to  the  creditor. 

I  am  of  the  opinion  also  that  the  judgment  against 
the  contestant  fails  to  be  conclusive  on  him  for  an- 
other reason.  It  was  recorded  against  him,  in  his  indi* 
vidnal  capacity,  in  a  different  character  from  that  in 
which  he  appeared  here.  This  proceeding  is  against  him 
in  the  representative  character  of  heir.  "  A  judgment 
against  a  party,  sued  as  an  individual,  is  not  an  estop- 
pel in  a  subsequent  action  in  which  he  sues  or  is  sued 
in  another  capacity,  or  character.  In  the  latter  case,  he 
is  in  contemplation  of  law  a  distinct  person  and.a  stran- 
ger to  the  prior  proceedings  and  judgment.''  {Batlibone 
V.  Hoonmf^  58  N.  Y.  463, 467.  See  also  Lee  v.  DiU^  39  Barb. 
516 ;  Havens  v.  Sherman^  42  Barhj  636.) 

The  point  made  on  the  part  of  the  administrators  is 
a  novel  one,  at  least  in  its  application,  and  is  not  with- 
out argument  to  support  it;  but  to  sustain  it,  seems  to 
me  will  present  difficulties  which  cannot  be  reconciled 
with  the  rules  of  law.  The  contestant  must  be  permit- 
ted to  give  evidence  to  reduce  or  invalidate  the  debt  for 
which  judgment  was  recovered  against  the  administra- 
tors. 


In  the  farther  progress  of  the  hearing,  the  contest- 
ant insisted  that  the  debt  in  question  had  bt^corae  barred 
by  the  statute  of  limitations,  although  not  till  after  the 
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commencement  of  the  action  in  which  the  judgment  was 
recovered  against  the  administrators* 

The  Surrogate. — ^This  position  cannot  be  sus- 
tained. The  creditor,  before  the  debt  had  become 
barred,  instituted  his  only  remedy  for  its  recovery,  by 
first  bringing  his  action  against  the  administrators,  and 
then  his  further  action  against  the  contestant,  to  remove 
the  obstacle  which  prevented  him  ixom  instituting  this 
proceeding,  both  of  which  it  seems  he  has  prosecuted 
with  diligence  and  success.  A  suspension  of  the  run- 
ning of  the  statute  of  limitations  is  not  confined  to  the 
eases  specified  in  the  statute,  but  many  occur  in  other 
cases,  of  the  disability  of  the  creditor  to  prosecute. 
(Hemger  v.  Abhottj  6  Wallacej  532.)  The  disability  of 
the  creditor  to  institute  and  prosecute  this  proceecKng, 
iiDder  the  circumstances  of  the  case  was  as  complete  as 
if  it  had  been  created  by  the  statute,  and  no  laches. or 
fraud  can  be  iftiputed  to  him.  He  could  not  allege  that 
tiiie  intestate  died  seized  of  the  real  estate  which  is  the 
chief  subject  of  this  controversy.  There  was  nothing 
to  give  this  tribunal  jurisdiction  over  it,  till  the  convey- 
ance by  the  intestate  to  the  contestant  was  set  aside. 
The  contestant  cannot  be  allowed  to  take  advantage  of 
a  delay  which  he  has  himself  occasioned,  and  by  that 
means  take  the  advantage  of  his  own  wrong.  {Brooni^s 
Legal  MaaimSj  212;  Haad  v.  Seely^  47  Barb.y  428,  434  ; 
Newton  v.  Porter^  5  Lans.  416,  423.) 


The  debt  of  William  B.  Jennings  was  allowed  at  the 
amount  for  which  his  judgment  was  recovered  against 
the  administrators,  with  interest,  exclusive  of  costs ;  and 
a  sale  was  ordered. 
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Cortland  County.— HON.  A.  P.  SMITH,  Surrogate.— January,  1874. 

Crandall  V.  Shaw. 

In  the  matter  of  the  Last  WiM  and  Testament  J/Daniel  J. 

Shaw,  deceased. 

After  citations  have  been  issued  on  a  petition  for  the  probate  of  a  will, 
the  Surrogate  may  appoint  a  collector  or  special  administrator  npon 
petition  of  one  iutending  to  contest  the  will,  showing  that  the  con- 
test will  be  snch  as  to  cause  de^ay. 

Under  section  23  of  the  act  of  18;^,  (3  R.  S.  6  ed.  79  $  41,)  the  Surrogate 
has  power  to  make  such  appointment  in  anticipation  of  a  delay  which 
is  necessarily  to  ensue. 

tinder  section  11,  of  L.  1864,  c.  71,  which  is  still  in  force,  notwithstanding 
L.  1867,  c.  782,  J  7,  after  the  executor  or  other  persons  interested  in 
a  will  have  appeared  before  the  Surrogate — e,g, — ^by  making  applica- 
tion to  him  for  probate, — ten  days'  notice  must  be  given  them  of  any 
application  to  appoint  a  collector  or  special  mlministrator. 

An  appointment  made  without  such  notice  must  be  vacated  on  applica- 
tion ;  but  the  collector  having  acted  in  good  faith  may  be  allowed 
his  compensation  and  expenses. 

An  executor  or  other  person  who  is  a  party  to  the  ligltation  ^honld  not 
be  appointed  collector. 

This  was  an  application  by  executors  to  vacate  the 
appointment  of  a  collector,  or  special  administrator, 
procured  by  an  intending  contestant  of  the  will,  and  to 
procure  appointment  of  one  of  the  executors  as  collec- 
tor in  his  stead. 

On  the  23d  day  of  December,  1873,  H.  Orandall,  as 
executor  named  in  the  last  will  and  testament  of  D.  J. 
Shaw,  deceased,  presented  a  petition  to  the  present  Sur- 
rogate, for  the  proof  of  the  will  of  Daniel  J.  Shaw,  and 
the  Surrogate  issued  citations  to  the  heirs  and  next  of 
kin  returnable  before  him  at  his  oflBce  on  the  16th  day 
of  February,  1874,  at  10  o'clock  A.  M.  On  the  24th  day 
of  December,  1873,  Robert  T.  Shaw,  an  heir  and  next  of 
kin  of  deceased,  presented  his  petition  to  the  Surrogate, 


CORTLAND  COUNTY,  JANUARY,  1874.  101 

CRANDAIl.  V.  fiUAW* 

asking  the  appointment  of  Samuel  Keator,  as  collector 
'  or  special  administrator  of  the  estate.  The  petition  set 
forth  the  death  of  Daniel  J.  Shaw  on  the  20th  day  of 
December,  1873.  That  he  left  an  estate  of  between 
8300,060  &  $400,000,  consisting  of  bonds  and  mortgages, 
]>romissory  notes,  gold,  silver  and  paper  money,  togeth- 
er with  real  estate  of  the  value  of  about  $10,000.  That 
he  left  what  purported  to  be  a  last  will  and  testament 
and  codicil  made  during  his  last  sickness,  when  he  was 
weak  and  enfeebled  in  mind,  giving  the  property  to 
those  not  his  legal  heirs.  The  petition  further  set  forth 
that  a  petition  had  been  made  for  the  proof  of  said  will 
and  codicil,  and  citations  had  been  issued,  returnable  on 
the  16th  day  of  Febniary,  1874,  before  the  Surrogate. 
That  the  property  aforesaid  had,  while  said  Shaw  was 
in  an  unconscious  and  demented  state,  been  taken 
from  his  premises  by  strangers  in  blood  to  said  Shaw. 
That  the  petitioner  and  other  heirs  at  law  and  next  of  kin 
intended  to  contest  the  will  and  testament  and  codicil, 
whenever  the  same  should  be  presented  for  proof,  and 
that  a  lengthy  contest  would  ensue  on  the  proof  there- 
of, and  great  delay  would  necessarily  be  produced  in 
granting  letters  testamentary,  or  of  administration  on 
the  estate,  and  that  the  best  interests  of  the  estate  re- 
quired the  immediate  appointment  of  some  suitable 
person  to  take  the  care  and  management  of  the  estate, 
and  to  preserve  the  same  during  such  delay, — and  ask- 
ed for  the  appointment  of  Samuel  Keator  of  Cortland, 
as  such  collector  or  special  administrator.  Upon  this 
petition  the  Surrogate,  finding  said  Keator  to  be  a 
suitable  person,  appointed  him  as  such  collector,  and  he 
immediately  filed  his  bond  and  oath  of  office,  and  en- 
tered upon  the  discharge  of  his  duties  as  such.  This 
was  done  without  any  notice  to  the  executors,  or  to  any 
other  person.    The  executors  named  in  the  will  and 
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codicil  now  presented  their  joint  petition  for  the  re- 
moval of  Mr.  Keator,  and  the  appointment  of  Hiram 
Grandall;  one  of  the  said  execntors,  as  such  collector. 

H.  Cranball,  W.  H.  Shanklajnd,  and  M.  M.  Waters,  far  the  mo- 
tian, 

M.  Goodrich,  J.  S.  Barber,  B.  A.  Benedict,  O.  U.  Kellogg,  and 
otherSj  opposed. 

The  Surrogate. — The  first  point  made  by  the  pro- 
ponents of  the  will  and  codicil  and  the  petitioners  in 
this  case  is,  that  there  was  at  the  time  of  the  appoint- 
ment of  Mr.  Keator,  no  contest  existing,  and  that  until 
such  contest,  no  collector  can  be  appointed  to  take 
charge  of  the  estate. 

The  23d  section  of  the  statute  of  1837,  (3  B.  8. 160., 
%.  38,)  provides,  "  in  case  of  a  contest  relative  to  the 
proof  of  a  will,  or  relative  to  granting  letters  testament- 
ary, or  of  administration,  in  case  of  intestacy,  or  when, 
by  reason  of  absence  from  this  state,  of  any  executor 
named  in  a  will,  or  for  any  other  catise^  a  delay  is  neces- 
sarily produced  in  granting  such  letters^  the  Surrogate 
authorized  to  grant  the  same  may  in  his  discretion  issv^e 
special  letters  of  administration^  autlwrizi)ig  the  ^reservor 
Hon  and  coUectian  of  the  goods  of  the  deceased.^ 

I  think  this  objection  of  the  proponents  not  well 
taken.  Had  the  legislature  stopped  with  providing  for 
the  appointment  of  a  collector  in  cases  of  contest  over 
wills,  or  over  the  granting  of  letters  of  administration 
in  cases  of  intestacy,  there  would  have  been  plausibility 
in  the  argument  now  made  by  the  counsel  for  the  pro- 
ponents ;  but  when  the  law  adds,  "  or  for  any  other 
cause,  a  delay  is  necessarily  produced  in  granting  such 
letters,  the  Surrogate  authorized  to  grant  the  same  may 
in  his  discretion  issue  special  letters,  fee,"  it  gives  au- 
thority for  the  appointment  in  all  cases,  where  for  any 
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reason  a  delay  is  necessarily  to  be  produced,  {Mootrie 
V.  Hunt,  4  Bradf.,  173.) 

In  this  case  the  Surrogate  had  issued  his  citations  on 
the  23d  of  December,  returnable  February  16th,  nearly 
two  months  thereafter.  The  petition  on  which  the  col- 
lector was  appointed  stated  that  on  the  return  of  the 
dtations,  the  heirs  and  next  of  kin,  including  the  peti- 
tioner, intended  to  oppose  the  probate  of  the  will  and 
codicil,  and  that  a  lengthy  contest  would  ensue— which 
has  been  verified  by  a  litigation  of  over  three  months, 
and  the  end  is  apparently  still  in  the  distance. 

Here  was  between  $300,000  and  $400,000  with  no 
one  to  protect  or  preserve  it  during  the  contest,  or  even 
daring  the  two  months  before  the  contest  should  begin. 
I  think  there  can  be  no  question  that  the  Surrogate  had 
power  to  appoint  a  collector  or  special  administrator  in 
this  case,  and  that  it  was  a  very  proper  case  for  such 
appointment. 

The  next  objection  taken  by  the  proponents  is  that 
no  notice  was  given  to  the  executor's  name,  in  the  will 
and  codicil,  of  the  application  for  the  appointment  of 
Mr.  Keator.  This  I  consider  as  the  important  question 
involved  in  the  motion  to  vacate  Keator's  appointment. 

The  act  of  1864,  (chapter  71,  sec.  11,)  provides  as 
follows :  "  no  person  shall  be  appointed  collector  or 
special  administrator  in  accordance  with  the  said  23d 
section,  as  amended  by  this  act,  except  on  a  notice  in 
writing,  of  at  least  ten  days,  to  every  person  who  has  ap- 
peared in  the  proceedings  before  the  Surrogatoi  to  be 
served  in  the  manner  provided  by  the  code  of  procedure 
for  the  service  of  notices  in  actions ;  nor  until  such  per- 
son has  filed  the  security  required  by  law,  which  shall 
not  be  filed  until  the  sureties  thereto  have  justified  be- 
fore the  said  Surrogate,  which  justification  shall  be  on 
the  like  notice  of  ten  days,  to  be  served  as  herein  above 
pTOvided," 
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The  amendment  of  the  23d  section  of  the  laws  of  1837, 
referred  to  above,  is  contained  in  sec.  10  of  ch.  71,  of 
the  laws  of  1864,  and  consists  in  adding  the  following 
to  the  original  section  23,  to  wit : — "  bnt  any  person  or 
persons  named  as  executors  or  executor  in  such  will  shall 
be  first  entitled  to  such  special  letters  upon  filing  the 
bond  required  by  law ;  and  upon  such  filing,  the  power 
and  authority  of  any  collector  theretofore  appointed, 
shall  cease;  but  no  special  letters  shall  in  any  event 
issue  to  any  person  incompetent  to  serve  as  an  execu- 
tor under  the  provisions  of  section  three,  article  one, 
title  two,  chapter  six,  part  second,  of  the  revised  statu tes.** 

It  will  be  seen  that  this  amendment  lets  the  original 
section  stand  as  formerly,  and  only  adds  the  above  provi- 
sion to  it. 

By  sec.  7,  ch.  782,  of  the  laws  of  1867,  (vol.  2,  p.  1928,) 
sec.  10,  of  ch.  77,of  thelaws  of  1864,  above  cited  is  re- 
pealed, only  retaining  the  provision :  "  but  no  letters 
of  collection  shall  be  issued  to  any  person  incompetent 
to  act  as  such  executor.  ^  This  repeal  leaves  sec.  23,  of 
the  laws  of  1837,  first  above  quoted,  in  full  force,  with 
the  addition  last  above  quoted,  from  the  laws  of  1867, 
added  thereto. 

The  question  is,  does  section  11  of  the  laws  of  1864, 
apply  to  the  original  section  23,  with  the  amendment 
thereto  repealed,  with  the  same  force  and  effect  as  it  did 
before  the  amendment  was  repealed,  or  did  the  repeal  of 
the  amendment  to  that  section  at  the  same  time  in  effect 
repeal  section  11.  I  have  carefully  examined  these 
amendments,  and  have  come  to  the  conclusion  that  sec- 
tion 11  of  ch.  71,  laws  of  1864,  is  still  in  force  and  applies 
to  section  23,  of  laws  of  1837,  and  that  where  the  execu- 
tors or  other  persons  interested  in  the  will  have  appeared 
before  the  Surrogate,  it  is  necessary  that  they  have  the 
notice  of  10  days  of  an  application  for  the  appointment 
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of  a  collector  or  special  administrator.  Sec.  11,  of  ch.  71, 
laws  of  1864,  is  prohibitorj^,  and  forbids  the  appoint- 
ment of  a  collector  in  such  case,  without  the  service  of 
the  notice  on  all  parties  who  have  appeared.  In  this 
case  the  petition  on  which  Mr.  Keator  was  appointed, 
shows  that  the  executors  had  made  application  to  me 
for  the  proof  of  the  will.  They  had  therefore  appeared 
iu  the  proceedings,  and  if  my  conchision  is  correct,  that 
that  section  is  still  operative,  they  were  entitled  to  no- 
tice of  the  application  for  the  appointment  of^lx.  Keator, 
and  not  having  had  it,  his  appointment  is  irregular. 
There  must  therefore  be  an  order  entered  vacating  the 
api)ointment  of  Mr.  Keator,  as  such  collector.  But  he 
having  acted  in  good  faith  as  such,  must  receive  compen- 
sation for  his  services  and  expenses  in  the  care  and  cus- 
tody of  the  property  during  his  coUectorship,  to  be  ad- 
justed by  me  hereafter. 

The  executors  claim  that  Mr.  Crandall  should  be  ap- 
pointed as  collector  during  the  pendency  of  the  proceed- 
ings, which  is  resisted  by  the  next  kin.  It  is  claimed  by 
the  next  of  kin,  m  opposition  to  his  appointment,  that  he 
received  nearly  all  the  property  of  the  deceased,  before 
his  death,  and  while  he  was  incompetent  to  do  any  busi- 
ness, and  that  there  was  a  large  amount  of  government 
bonds  owned  by  the  deceased  which  are  unaccounted 
for,  and  that  an  impartial  person  should  be  appointed 
who  will  investigate  and  obtain  such  bonds  and  other 
property,  and  preserve  the  same  during  this  litigation. 
I  have  very  carefully  considered  this  question,  and  have 
consulted  the  authorities  upon  this  subject,  and  have 
come  to  the  conclusion  that  the  proper  rule  is  laid  down 
in  the  case  of  Mootrie  v.  Htint  (4  Bnulf,  173).  That  was 
a  contest  over  a  will.  The  Surrogate  of  New  York  had  de- 
cided in  favoy  of  the  will,  and  had  admitted  it  to  probate. 
The  amount  of  the  estate  was  claimed  by  the  next  of 
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kin  to  be  $20,000.  The  executor  and  chief  legatee  claim- 
ed it  did  not  exceed  $1,500.  The  contestants  appealed 
from  the  decision  of  the  Surrogate  admitting  the  will  to 
probate,  and  then  applied  to  the  Surrogate  for  the  ap- 
pointment of  a  disinterested  person  as  special  adminis- 
trator during  the  litigation.  This  was  resisted  by  the 
executor  and  principal  legatee  under  the  will,  when  the 
Surrogate  decided  that  an  impartial  person  should  be 
appointed.  The  Surrogate  in  his  opinion  says:-"The 
object  contemplated  by  the  statute  in  the  appointment 
ot  a  special  administrator  is  the  collection  and  preserva- 
tion of  the  goods  of  the  deceased,  whenever  a  delay  is 
necessarily  produced  by  reason  of  a  contest,  or  any  other 
cause,  in  the  grant  of  letters  testamentary  or  of  admin- 
istration. The  matter  is  entirely  within  the  discretion 
of  the  Surrogate,  which  is  ordinarily  exercised  in  author- 
izing the  collectorship  whenever  a  long  delay  appears 
probable  in  respect  to  the  grant  of  administration  in 
chief.  The  contest  in  this  case  relates  to  the  probate  of 
the  will,  and  therefore  involves  the  title  of  the  very  prop- 
erty which  it  is  sought  to  place  in  the  hands  of  the  col- 
lector. The  case  is  pending  on  appeal  in  the  supreme 
court,  and  if  carried  to  the  court  of  appeals  cannot  be 
finally  determined  very  briefly.  During  this  litigation 
there  is  no  reason  why  the  property  of  the  deceased 
should  be  left  without  official  care  and  supervision.  The 
petitioner  states  its  amount  an<i  value  at  twenty  thou- 
sand dollars,  and  the  executor  named  in  the  will  does  not 
estimate  it  beyond  fifteen  hundred  dollars.  In  either 
case,  it  is  of  sufficient  consequence  to  be  placed  in  the 
hands  of  a  collector  until  the  controversy  be  determined. 
It  is  not  proper  nor  custainary  to  appoint  eitlier  of  the  par- 
ties litigating  collector.  An  indifferent  person  should  J)e 
selected. " 

This  case  is  directly  in  point ;  it  is  a  case  of  less 
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Strength  for  the  contestants  than  the  one  before  me ;  has 

never  that  I  can  find  been  overruled  or  questioned  by 

any  decifflon  of  any  other  court;  commends  itself  to 

°^y  judgment ;  and  should  be  followed.    It  results  that 

the  application  for  the  appointment  of  Judge  Grandall,  as 

collector,  should  be  refused,  on  the  sole  ground  that  he  is 

a  party  to  this  litigation,  and  that  a  disinterested  person 

should  be  appointed  as  collector  during  this  litigation. 

I  prefer  to  put  this  conclusion  upon  the  above  grounds 

rather  than  upon  suggestions  urged  by  counsel  upon  the 

argument  of  this  motion,  which  I  prefer  not  to  consider. 

The  motion  to  vacate  the  appointment  of  Mr.  Keator, 

is  granted.    The  motion  to  appoint  Judge  Grandall  is 

denied.    As  there  is  no  other  motion  before  me  for  the 

appointment  of  any  particular  person  as  collector,  that 

is  left  for  future  consideration  whenever  the  proper  mo- 

taon  shall  be  made. 

Order  entered  accordingly. 


CoHTUHi>  County.— HON.  A.  P.  SMITH,— Surrooate.— August,  1874. 

Shaw's  Will. 

I^  the  matter  of  proving  the  last  WiU  and  Testament  oj 

Daniel  J.  Shaw,  deceased. 

^'^iie  delusions  on  the  part  of  the  testator,  as  to  any  one  of  his  relatives) 
are  sufficient  to  avoid  his  will. 

^P&rt  from  dementia,  or  loss  of  mind,  the  test  of  insanity  as  disqualifying 
ft  testator,  is  mental  delusion,  affecting  the  testamentary  disposition. 
If  a  person  persistently  believes  supposed  facts  which  have  no  exist- 
ence, except  in  his  perverted  imagination,  and  are  against  all  evidence 
and  probability,  and  conducts  himself,  however  logically,  upon  the 
assumption  of  their  existence,  he  is,  so  far  as  they  are  concerned, 
under  an  insane  delusion. 

If  such  delusions  relate  to  persons  who  at  the  time  would  naturally  have 
been  the  objects  of  his  testamentary  bounty,  and  the  court  can  see 
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that  the  disposing  provisions  of  the  will  were  or  may  have  been 
caused  or  affected  by  the  delusions,  the  Instmment  is  not  his  will, 
and  cannot  be  sustained.* 

The  fact  that  a  testator  entertaining  delusions  as  to  his  relatives,  gave 
them  but  $11,000,  and  gave  the  residne,  of  about  $300,000,  to  his 
executors,  in  trust  for  such  charitable  purposes  as  they  might  deti^r- 
mine,  with  an  express  clause  of  disinheritance,  is  cogent  evidence  uf 
testamentary  incapacity. 

Evidence  of  delusions  an  to  relatives  is  not  countervailed  by  evidence  of 
business  capacity  as  to  ordinary  transactions. 

If  a  testator,  though  having  adequate  business  capacity,  has  the  delusion 
that  relatives  for  whom  he  would  naturally  provide  are  combining 
against  him,  or  are  impostors,  or  not  related  to  him,  or  are  his  ene- 
mies, or  are  trying  to  take  advantage  of  him,  or  get  his  property  or 
ix^ure  him,  and  he  refuses  to  be  reasoned  out  of  the  delusion,  and 
continues  to  believe  in  it  against  evidence  and  probabilities  arising 
from  their  relationship,  acquaintance  ana  conduct,  and  the  delusions 
are  without  foundation,  in  fact, — he  is  insane  and  his  will  cannot  be 
sustained. 

Evidence  of  the  oiroumstances  upon  which  an  old  man  who  had  been  the 
subject  of  delusions,  was  held  also  to  have  become  incapacitated  from 
all  testamentary  acts,  whatever,  by  dementia. 

This  was  an  application  to  prove  the  will  of  Daniel 
J.  Shaw.  The  facts  are  detailed  in  the  opinion  of  the 
Surrogate. 

Wm.  H.  SHANKLAin>,  M.  M.  Watebs,  and  Hiram  Cbandall,  for 
thepropwwnts. 

MiLO  Goodrich,  O.  U.  Kklloqg,  J.  S.  Barber,  E.  A.  Wordkn,  and 
Wm.  E.  Huqhbtt,  for  the  contestant 

The  Surrogate. — ^Daniel  J.  Shaw,  whose  will  and 
codicil  have  been  presented  to  me  for  probate,  died 
at  Homer,  Oortland  connty,  on  or  about  the  20th 
day  of  December,  1873,  at  the  age  of  about  eighty-eight 
to  ninety  years.  The  inventory  of  his  personal  property 
shows  it  to  be  worth  something  over  $292,000,  and  his 
real  estate  is  worth  some  $15,000,  making  in  all,  some- 

'*  Compare  Colhoun  v.  Jofiea  ante  p.  34 ;  and  for  a  case  of  alleged  delnfiion 
not  affecting  the  testamentary  act,  see  BonarcPs  Will  (16  Abb.  Pr.  N.  S. 
128  and  cases  cited.) 
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thing  over  $307,000.  The  will,  dated  February  8th, 
1872,  and  the  codicil,  dated  December  11th,  1873, 
together,  give  about  $29,000  to  his  relatives,  beside  cer- 
tain real  estate,  $1,000  each  to  two  institutions  in 
Auburn,  $1,000  to  Dr.  Head,  and  the  balance  of  $275,- 
000  to  his  executors,  Hiram  OrandaU,  James  Douglass, 
and  Aaron  Sager.  By  a  clause  in  the  will,  which  is  void, 
it  is  to  be  given  to  the  two  first  named,  to  be  given  to 
such  charitable  and  benevolent  institutions  as  they  shall 
deem  proper.  In  the  codicil,  Sager  is  added  as  executor, 
and  it  is  given  to  the  three  absolutely. 

Mr.  Shaw  was  a  bachelor,  and  consequently  left  no 
legal  descendents ;  but  he  left  an  only  sister,  aged  about 
seventy-four  years,  living  at  Springport,  Oay  uga  county^ 
X.  Y.,  and  numerous  descendents  of  deceased  brothers 
and  sisters,  some  residing  in  his  vicinity,  and  others  in 
diflferent  portions  of  the  country,  and  several  of  whom 
had  been,  for  considerable  period  of  time,  members  of 
his  family. 

In  former  life,  the  deceased  was  a  very  intelligent  and 
refined  gentleman;  not  only  thoroughly  informed  on 
the  general  topics  of  the  day,  but  well  versed  and  much 
interested  in  literature  and  literary  institutions ;  very 
lK)lite  and  circumspect  in  his  deportment,  and,  in  a  word, 
conceded  to  be  a  thorough  gentleman  ot  the  old  school. 
He  was  a  member  of  the  constitutional  convention  of 
1846,  and  was,  at  that  time,  and  for  a  considerable  time 
after,  a  leading  citizen  of  the  community  where  he  re- 
sided. He  was  a  careful,  discreet  business  man ;  his 
business  being  confined  chiefly,  so  far  as  the  evidence 
shows,  to  the  simple  branch  of  money  lending,  in  which 
business  he  became  an  adept.  Xo  man  was  keener  to 
detect  a  flaw  in  the  title,  a  lien  which  aflfected  it,  or  any 
other  defect  which  could  endanger  a  security.  By  many 
years  of  practice  in  this  branch  of  business,  the  detec- 
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tion  of  such  defects  became  so  much  a  habit,  that  he 
became  so  technical  that  in  later  years  it  made  him 
needlessly  exact. 

The  evidence  does  not  clearly  disclose  his  character  as 
to  petulance  and  excitability  in  youth  and  vigorousman- 
hood,  except  that  it  shows  him  to  have  been  a  polite  and 
polished  gentleman.  But,  for  the  last  few  years,  he 
seems  to  have  been  very  petnlent,  forgetful  and  peevish, 
an  tl  his  habits  of  sleeping  and  eating  very  irregular.  He 
became  suspicious,  and  accumulated  fire-arms  of  various 
kinds,  so  that  eleven  were  found  in  his  house  after  his 
death,  the  first  one  being  so  loaded  as  to  burst,  on  being 
discharged.  There  were  ten  pistols — one  so  fixed  as  to 
be  fastened  upon  the  door,  to  be  discharged  by  the 
entrance  of  any  person  from  the  outside.  He  had  other 
weapons.  In  other  words,  he  had  become  transformed 
from  the  gentleman  of  other  years  to  the  peevish,  sus- 
picious old  child,  which  is  often  seen  at  ninety.  For 
over  forty  years  he  was  afflicted  with  a  polyi)us,  which 
much  disfigured  his  face.  It  was  removed  about  1842, 
but  returned  soon  after,  and  became  malignant.  From 
it  were  emitted  much  matter  and  disagreeable  odors. 
He  was  very  hard  of  hearing,  was  drowsy,  and  fre- 
quently fell  asleep  while  talking  with  others,  and  for 
some  time  before  his  death  ,there  was  a  marked  failure  * 
in  his  physical  and  mental  faculties.  He  nevertheless 
continued  to  do  his  business  of  money  lending,  collect- 
ing and  keeping  accounts,  up  to  a  few  months  of  his 
death,  conversing  with  considerable  intelligence  at  times, 
not  only  on  the  subject  of  money  lending,  but  of  invest- 
ments for  colleges,  etc.,  and  writing  sensible  business 
letters  and  letters  of  miscellaneous  correspondence. 
From  1870,  he  was  attended  much. of  the  time  by  his  re- 
latives, Eobert  Tenant  Shaw,  and  William  H.  Shaw,  and 
others,  who  aided  him  in  his  business  transactions.      He 
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kept  a  diary  of  his  transactions  with  a  good  degree  of 
accuracy,  for  a  man  of  his  age. 

Having  no  descendants,  he  at  an  early  day  conceived 
the  idea  of  di  sposing  of  his  property  by  will.  As  early  as 
July,  1832,  when  he  was  about  forty-seven  years  of 
age,  he  wrote  his  own  will,  by  the  terms  of  which  all 
property  was  given  to  his  relatives,  and  he  provided  for 
a  family  burying  ground,  in  which  all  his  relatives  were 
expressly  privileged  to  be  buried.  By  this  will  he 
appointed  two  of  his  relatives  as  executors,  with  the 
direction  to  his  sisters  to  nominate  the  third. 

In  January,  1837,  when  about  ftfty-two  years  of 
age,  he  wrote  another  will,  though  never  fully  exe- 
cuted, by  which  he  appointed  two  executors,  as  before, 
leaving  the  third  one  to  be  named  by  his  sisters  who 
should  survive  him,  and  bequeathing  all  his  property 
to  his  relatives. 

In  May,  1854,  when  about  sixty-nine  years  old,  he 
wrote  and  signed  another  will,  giving  his  surviving 
brothers  and  sisters,  or  any  two  of  them,  the  privilege 
of  appointing  his  executors,  and  dividing  his  entire 
jiroperty  into  twenty  shares,  and  giving  the  whole  to 
his  relatives.  By  this  will  he  gave  Eobert  Tenant 
Shaw  one-twentieth  part  of  his  entire  property.  I 
mention  the  "case  of  Eobert  Tenant  Shaw,  at  tbis  point, 
because  he  is  still  alive,  and  I  shall  hereafter  have 
occasion  to  notice  the  change  in  his  case  in  particular. 
In  this  will  he  bequeathed  to  William  EC.  Harrison,  an 
Adopted  child  named  by  him,  the  sum  of  five  thousand 
dollars. 

On  the  third  day  of  October,  1870,  when  he  was  in 
his  eighty-sixth  year,  he  executed  another  will,  written 
by  himself,  by  which  he  appointed  Robert  Tenant  Shaw, 
with  some  other  man,  whose  name  is  obliterated,  as  his 
executor.    By  this  will  he  bequeathed  to  Eobert  Tenant 
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Shaw  the  sum  of  twenty  thousand  dollars,  besides  one 
thousand  dollars  and  other  compensation  as  fees  for 
executing  the  will.  Aside  from  a  bequest  of  one  thou- 
sand dollars  each  to  the  Home  of  the  Friendless  and  the 
Orphan  Asylum,  both  at  Auburn,  all  the  bequests  in 
this  will  are  to  his  relatives. 

On  the  back  of  this  will,  but  without  date,  is  added 
in  his  own  handwriting,  the  following,  among  other 
memoranda :  **As  I  expect  Bobert  Tenant  Shaw  to  be 
at  expense  and  trouble  in  cjirrying  into  effect  this  will, 
and  keeping  vaults,  etc.,  in  repair,  and  such  other 
things  as  may  be  useful  for  the  honor  of  the  family, 
I  have  willed  to  him  the  largest  sum  of  any  of  my 
heirs.'^  In  this  will  he  gives  Mrs  Lowrey,  his  sister,  t«n 
thousand  dollars.  In  this  memorandum  he  also  ex- 
pressed an  intention  to  name  a  benevolent  purpose  to 
which  the  residuum  of  his  estate  should  be  given.  In 
this  will  he  also  bequeathed  the  farm  of  150  acres,  in 
Summer  Hill,  to  Robert  Tenant  Shaw,  in  trust  for  the 
care  of  his  vault,  etc.  Then  in  the  memorandum,  in 
the  handwritmg  of  deceased,  but  in  different  ink,  and 
evidently  written  at  another  time,  though  at  what  time 
can  not  be  ascertained  from  the  paper,  is  the  following 
memorandum :  "Having  satisfactorily  discovered  that 
Eobert  Tenant  Shaw  has,  by  lying  and  other  shameless 
deceits  and  wrongs,  deceived  and  injured  me,  I  hereby 
withdraw  all  trust  and  confidence  in  him,  and  desire 
that  he  be  excluded  from  inheriting  any  part  of  my 
] property  or  estate,  or  having  anything  to  do  with  the 
disposition  of  any  part  thereof,  and  desire  that  his  name 
be  erased  from  every  part  of  the  foregoing  part 
of  this  will,  where  it  is  written,  or  given  any  i>art  or 
thing  to  do  with  it."  This  memorandum  is  written 
below  the  foregoing  one,  expressing  confidence  in  Rob- 
ert T.,  and  is  followed  by  an  attestation  clause,  beneath 
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which  are  the  signatures  of  the  deceased  and  the  sub* 
scribing  witnesses.  It  is  worthy  of  remark  that  in  all 
these  old  wills,  there  were  originally  blank  spaces  left  in 
the  body  of  tbe  will,  which  from  time  to  time  were  fill- 
ed up  by  the  testator,  after  execution,  as  his  mind  met 
with  a  change.  They  are  also  erast^d  and  interlined  in 
many  places-  In  all  these  wills  he  showed  the  most  ten- 
der regard  and  love  for  his  family  relatives,  and  partic- 
ularly toward  Eobert  Tenant  Shaw,  who  the  evidence 
shows  had  been  much  in  his  family,  and  had  materially 
aided  the  testator  for  a  long  time  in  the  transaction  of 
his  business.  Letters  in  the  handwriting  of  Daniel 
J.  Shaw,  to  Eobert  Tenant  Shaw,  have  been  produced, 
written  at  different  times,  from  1848  to  1869,  in  which 
the  testator  speaks  in  the  highest  and  most  endearing 
terms  of  him  as  his  beloved  nephew.  The  will  of 
1870  shows  that  this  feeling  was  entertained  at  least 
nntil  the  latter  part  of  that  year.  The  only  evidence 
that  the  testator's  suspicions  had  been  arous^ed  against 
Bobert  Tenant,  before  the  will  of  1870,  was  a  letter  pro- 
duced in  the  handwriting  of  the  testator,  directed  to 
Eobert  Tenant,  but  never  sent,  and  found  among  the 
papers  of  the  deceased,  after  his  death.  This  letter 
bears  date  on  the  19th  day  of  March,  1870,  over  six 
months  before  the  making  of  his  will,  appointing 
Bobert  Tenant  his  executor,  and  giving  him  twenty 
thousand  dollars  besides  his  fees,  and  expressing  the 
utmost  confidence  in  him.  This  letter  makes  about  the 
same  charges  against  Eobert  Tenant  with  about  the  same 
as  the  foregoing  memorandum.  It  was  introduced  with 
the  memorandum  to  show  that  the  testator  had  some- 
thing on  which  to  let  his  judgment  act  in  arriving  at 
the  conclusion  that  Eobert  Tenant  should  be  disinher- 
ited. But  in  my  judgment,  if  its  date  is  correct,  it  only 
shows  the  vacillation  and  unfounded  suspicions  of  an 
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,  old  man  who,  after  almost  an  ordinary  life-time  of  close 
friendsliip  and  uninterrupted  and  implicit  confidence  in 
his  nearest  living  relative  except  one,  in  March,  dis- 
trusts him,  and  without  cause,  so  far  as  the  e\idence 
shows,  charges,  or  intimates  that  he  is  his  enemy,  and 
in  the  following  October,  forgets  his  suspicions  of  the 
March  before,  makes  him  the  chief  legatee  in  his  will, 
giving  as  a  reason  that  he  expects  him  to  do  such 
things  as  may  be  useful  for  the  honor  of  the  family ; 
then,  soon  after,  adds  a  memorandum  charging  him  with 
the  same  thing  as  before,  and  finally  makes  his  will, 
February  8th,  1872,  and  his  codicil  December  11th, 
1873,  entirely  disinheriting  him.  On  the  8th  day  of 
October,  1872,  the  testator  wrote  his  attorney:  "E. 
Tenant  Shaw,  whom  I  suspect  and  rather  believe  is  an 
imposter  and  not  related  to  me.  has  behaved  in  such  a 
manner  as  to  utterly  deprive  me  of  any  confidence  in 
him,  as  tnithful  or  honest,"  etc.  This  was  over  a  year 
l)efore  the  making  of  the  codicil,  and  just  eight  months 
after  making  the  will  now  contested. 

He  told  Mr.  Waters  at  the  time  he  drew  the  will,  that 
he  had  the  idea  that  he  (Robert)  was  a  man  fit  to  be 
trusted,  but  that  he  had  lied  about  him,  and  that  he 
found  him  to  be  a  very  bad  man,  and  that  he  desired 
that  his  name  should  not  appear  in  his  will.  He  said 
he  had  found  he  could  not  be  trasted,  and  he  had  dis- 
inherited him  entirely. 

Mr.  Waters  says :  "  He  stated  considerable.  I  think 
that  he  said  that  he  was  satisfied  that  E.  T.  Shaw 
had  been  opening  his  letters  and  substituting  letters 
that  were  other  letters  in  the  place  of  those  that  had 
been  written  to  him."  It  will  be  observed  that  this 
was  February  8th,  1872,  long  before  the  vulgar  letter 
now  claimed  to  have  been  substituted,  and  to  have 
furnished  a  reason  for  his  suspicion.  That  is  dated 
September  26th,  1872. 
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There  is  nothiug  in  the  evidence  showing  that  there 
was  any  foundation  for  these  charges,  and  of  course  if 
hi  his  right  mind,  the  testator  well  knew  that  Robert 
Tenant  Shaw  was  not  an  imposter,  but  was  the  nearest 
relative  he  had  on  earth,  save  his  only  sister.  The  evi- 
dence shows  that  Eobert  Tenant  had  been  uniformlv 
kind  and  attentive  to  the  testator,  and  I  think  the 
counsel  for  the  proponents  is  mistaken,  when  he  says 
there  was  something  calling  for  the  exercise  of  judg- 
ment on  the  subject  of  these  charges.  It  is  but  the  as- 
sertion of  the  belief  of  a  fact,  such  as  is  always  made  by 
the  insane,  but  furnishes  no  evidence  whatever  of  the 
truth  of  the  charges.  It  seems  to  me  the  evidence 
shows  them  to  be  entirely  without  foundation  in  feet. 
Certainly  if  there  is  any  evidence  justifying  these  sus- 
picions, I  have  overlooked  it  in  my  examination  of  this 
case.  It  is  proper  to  notice  also  in  this  connection,  that 
at  the  time  the  codicil  was  executed  the  wicked  scheme 
of  sending  the  indecent  letter  of  September  26, 1872,  if 
it  ever  was  sent,  bad  been  concocted  and  carried  into 
effect  by  somebody,  with  the  view  of  prejudicing  the 
mind  of  the  testator  against  Eobert  Tenant  Shaw,  and  of 
inducing  his  discharge  from  the  testator's  service,  which 
object  it  accomplished.  Robert  swears  he  never  wrote 
nor  heard  of  this  letter  until  during  this  trial,  and  pro- 
duces several  respectable  witnesses  who  are  acquainted 
with  his  handwriting  and  who  say  it  is  not  his.  I  can 
see  no  earthly  reason  why  Eobert  Tenant  Shaw  should 
write  such  a  letter,  and  it  seems  to  me  any  man  of  sound 
mind  would  on  the  face  of  it  have  been  satisfied  that  he 
never  wrote  it.  Yet  the  proponents  now  claim  that  that 
letter  justified  the  testator  in  writing  Mr.  Waters,  soon 
after,  that  Eobert  was  an  imposter  and  not  related  to 
him.  On  the  subject  of  undue  influence,  this  letter  and 
the  wicked  scheme  which  prompted  it  become  impor- 
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tant  While  considering  the  delusions  as  to  Bobert  T., 
the  evidence  of  William  H.  Hairison  becomes  material. 
He  went  to  Cortland  from  Smnmer  Hilly  -with  the  testa- 
tor, in  February,  1872,  at  the  time  the  will  in  question 
was  executed.  He  testifies  that  at  that  time  the  testa- 
tor made  charges  against  his  sister,  Mrs.  Lowrey,  and 
Robert  Tenant  Shaw,  that  they  were  combining  against 
him  and  wanted  to  get  his  property.  The  evidence 
also  shows  that  at  a  latter  day  he  charged  Robert  T.  and 
Miss  Lacey,  his  house  keeper,  with  a  combination  and 
conspiracy  against  him.  This  was  in  1872.  He  told 
Mrs.  Thompson,  a  witness  for  the  proi)onents,  that  the 
last  soup  that  Miss  Lacey  prepared,  he  thought  Robert 
had  put  a  little  "  kindness  ^  in  it,  as  he  knew  of  arsenic 
being  bought.  He  said  he  thought  Robert  bad  chang- 
ed toward  him  from  the  time  he  learned  he  might  live 
to  one  hundred  and  fourteen  years  old. 

I  may  have  omitted  other  evidence  with  reference 
to  these  charges  against  Roliert  Tenant  Shaw;  but  I  have 
quoted  sufficient  from  the  great  mass  of  evidence,  to  show 
the  character  of  these  charges,  which,  from  time  to  time, 
he  made  against  Robert.  There  is  no  proof  that  justi* 
fles  them,  and  they  were  doubtless  entirely  unfounded, 
and  were  but  the  delusions  of  an  enfeebled  old  man  who, 
in  1870,  loved  this  nephew  above  all  his  other  relatives, 
and  yet  through  some  influence  not  satisfactorily  de- 
fined in  the  evidence,  or  through  the  weakness  of  a  dis- 
tempered brain  he  was  suddenly  transformed  in  the 
te8tator'8  imagination  into  a  conspirator,  and  a  person 
in  no  way  related  to  the  deceased.  The  law  to  be  here- 
after applied  to  this  case  properly  describes  and  char- 
acterizes these  delusions. 

Having  noted  these  charges  and  changes  as  to  Robert, 
I  might  stop  here  in  this  investigation.  For  if  the  tes- 
tator has  insane  delusions  as  to  any  one  relative,  it  is 
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sufficieut  to  set  aside  a  testamentary  disposition  of  liis 
]iroperty.  But  this  is  an  important  case,  both  as  to  the 
amoimt  involved  and  the  time  spent  on  the  trial  of  it, 
and  its  importance  leads  me  to  coDsider  the  feelings  of  the 
testator  towards  his  other  relatives,  as  bearing  upon  this 
question  of  sanity. 

As  has  been  stated,  the  deceased  left  but  a  siuQ;It^ 
sister,  Mrs.  Lowrey ,  of  Springport,  N.  Y.  She  has  been 
before  me,  and  appears  like  a  good,  quiet,  sensible  old 
lady.  In  his  former  wills,  Mr.  Shaw  had  always  re- 
membered this  sister,  and  in  the  will  of  1870,  had  given 
her  ten  thousand  dollars.  The  evidence  shows  that  be- 
fore making  his  will  in  Febniary,  1872,  the  testator 
thought  he  had  a  vision  in  which  his  spirit  was  taken 
by  an  angel  to  the  gate  of  heaven  and  shown  the  beau- 
ties thereof.  Ue  desired  to  enter,  but  was  told  that  he 
must  return  to  his  old  body  and  remain  until  he  was 
one  hundred  and  ten  years  old.  Some  say  1 14,  and  some 
109.  He  seems  at  one  time  to  have  told  his  vision  to 
this  only  sister,  when  he  said  she  laughed  at  it,  and  as 
he  believed,  she  told  it  to  others.  Mr.  Waters  testifies 
that  when  the  will  was  drawn,  he  said  she  made  de- 
rision of  it.  Prior  to  that  time^  the  relations  of  this  broth- 
er and  sister  appeared  to  have  been  uniformly  friendly, 
and  no  reason  so  far  as  she  is  concerned,  is  shown  for 
any  suspicions  or  unfriendly  feeling  on  his  part  toward, 
her.  But  because  she  did  not  believe  in  his  vision,  he 
seems  to  have  become  offended  at  her,  and  in  the  will 
under  consideration,  he  entirely  disinherits  her,  giving 
that  as  a  reason  to  Mr.  Waters  when  drawing  the  will. 
Mr.  Waters,  himself,  testifies  that  he  thought  this  was 
a  little  strange,  and  told  him  so.  In  speaking  of  Mrs. 
Lowrey,  Mr.  Waters  says  of  her,  "A  very  fine  i)erson,  I 
should  say."  The  evidence  shows  that  in  addition  to 
her  offense  of  disbelieving  the  vision,  the  testator  be- 
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lie  veil  she  was  combiuiug  with  Robert  Tenant  Shaw, 
to  get  the  testator's  property.  Judging  from  the  testi- 
mony in  this  case,  and  her  appearance  in  court,  nothing 
could  be  further  from  the  truth.  It  was  the  mere  de- 
lusion of  a  feeble  old  man,  whose  mind,  once  strong  and 
vigorous,  had  become  impaired  by  age  and  the  diseases 
which  afflicted  him.  This  may  not  be  all  the  evidence 
on  the  subject  of  his  delusions,  with  reference  to  Mrs. 
Lowrey,  but  it  is  suflScient  in  my  judgment,  taken  with 
the  other  facts  in  this  case,  to  show  that  not  only  at  the 
time  of  the  making  of  the  codicil,  but  when  the  will  was 
executed  in  February,  1872,  themindof DanielJ.  Shaw 
was  filled  with  delusions  as  to  the  character,  designs 
and  conduct  of  this  only  sister  and  nearest  relative. 
Tliey  were  entirely  unfounded,  and  yet  seeming  real  to 
him,  induced  him,  as  was  natural,  if  believed,  to  disin- 
herit her,  when  his  i)urpose  through  life,  to  ripe  old 
manhood,  had  been  to  give  her  ten  thousand  dollars. 

I  now  proceed  to  notice  briefly  his  delusions  and 
change  of  conduct  towards  his  other  relatives.  It  will 
be  observed  that  in  all  his  former  wills,  he  had  given 
his  property  to  his  relatives,  showing  a  strong  attach- 
ment for  them.  Mr.  Waters  says,  when  he  drew  the  will, 
the  testator  said  concerning  them,  "that  he  desired  none 
of  them  should  have  any  portion  except  what  he  gave 
them  in  that  will,  and  desired  it  to  be  expressly  stated 
to  that  effect.  He  stated  generally  that  they  had  con- 
ducted themselves  in  such  a  manner  as  would  lead  him 
to  think  that  they  did  not  deserve  it.'^ 

From  April,  1870,  to  October,  1871,  all  of  which  was 
before  this  will  or  codicil  was  executed,  Eugene  Scott, 
an  heir  at  law,  and  a  son  of  a  deceased  relative,  dearly 
beloved  by  the  testator,  kept  house  for  him  in  Summer 
Hill.  The  evidence  shows  that  the  testator  frequently 
diarged  Mr.  Scott  with  poisoning  him,  for  the  purpose 


CORTLAND  COUNTY,  AUGUST,  1874.  H^ 

SHAW'S  WILL. 

of  getting  his  property  away  from  him.  This  was  when 
the  testator  was  eighty-five  or  eighty-six  years  old.  Mr. 
Allen,  a  supervisor  of  the  town,  to  whom  he  told  these 
suspicions,  endeavored  to  reason  him  out  of  it ;  told  him 
it  was  absurd;  that  Eugene  Scott  could  have  no  motive 
to  poison  him ;  but  he  still  insisted  that  it  was  so,  and 
evidently  believed  it  To  Mr.  Howell,  the  justice  of  the 
peace,  who  had  formerly  lived  in  his  family,  he  stated 
that  the  Scotts  had  poisoned  him  with  slow  poison.  He 
said  they  seemed  to  be  in  a  hurry  to  get  his  property.  He 
thought  he  received  his  poison  in  his  victuals.  As  to  Jiis 
relatives,  without  specifying  which,  Mr.  Howell  says,  "1 
have  heard  him  state  that  his  relatives  seemed  to  be  in  a 
hurry  to  get  his  property.  I  think  at  three  different 
times."  He  thought  that  they  wanted  him  out  of  the 
way,  so  that  they  could  get  his  property. 

Eugene  Scott  testifies  that  the  testator  charged  his 
(Scott's)  wife,  with  poisoning  his  succotash,  in  1871.  He 
(Scott)  ate  some  of  the  succotash  and  there  was  no  poison 
in  it.     Mrs.  Scott  is  dead. 

All>ert  Hopkins  and  wife  kept  the  testator's  House 
from  December,  1871,  to  March,  1872,  and  were  there 
at  the  time  this  will  was  made.  While  they  were 
there,  Mr.  Shaw  said  he  thought  something  had  been 
put  into  his  food ;  that  it  tasted  queer,  and  he  requested 
the  Harrison  boy  to  taste  of  it  and  see.  No  poison  had 
been  put  in.  Mrs.  Hopkins  states  another  fact  which 
is  corroborated  by  the  boy  William  H.  Harrison,  that 
when  Mr.  Shaw  returned  from  Cortland,  at  the  time 
of  making  the  will,  he  was  under  the  influence  of  spir- 
ituous liquor;  vomited  and  it  emitted  the  odor  of  liquor. 

In  March,  1872,  the  testator  moved  to  Homer,  and 
was  fi'om  that  time  until  May,  1872,  in  the  family  of  Mr. 
Stimson,  whom  he  does  not  seem  to  have  charged  with 
poisoning  him.    He  got  considerably  excited  there  and 
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slammed  tbe  dot>r  and  talked  to  himself  in  a  dissatisfied 
tone,  as  Mrs.  8timson  says.  He  was  forgetful,  and  lost 
things,  and  once  when  he  lost  a  search,  rather  intimated 
that  everything  was  not  quite  right,  though  Mrs.  Stim- 
son  says  she  can  not  say  that  he  charged  her  to  her  face 
with  having  stolen  it. 

From  the  last  of  April,  or  fore  part  of  May,  1872,  un- 
til October,  1872,  Miss  Fidelia  Lacey  was  his  house- 
keeper. She  was  an  unmarried  women  about  sixty-three 
years  of  age.  She  testified  that  he  was  at  times  pleas- 
ant and  agreeable,  but  on  being  contradicted,  became 
violent.  That  Robert  Tenant  and  she  anticipated  bis 
every  want,  and  did  all  they  could  to  make  it  pleasant 
for  him.  He  had  a  habit  of  wiping  his  nose  with  his 
hand,  and  then  feeling  of  the  potatoes  in  the  common 
dish,  from  which  the  others  used.  Miss  Lacey  placed 
two  dishes  of  potatoes  on  the  table,  one  for  him  and 
the  other  for  the  other  members  of  the  family.  "  He 
said  there  was  some  iniquity  in  that."  When  IVIiss 
Lacey  and  Robert  talked  together  at  the  table,  he  asked 
if  there  were  two 'baboons  at  the  table  jabbering.  He 
was  excitable  and  jealous  of  this  old  lady  and  Robert, 
and  tied  a  string  to  her  door  at  night,  to  detect  any  one 
entering  her  room,  and  finally  falsely  charged  her  with 
tampering  with,  his  mail  and  poisoning  him,  at  which 
she  left.  He  afterwards,  to  Mrs.  Thompson,  charged  in 
substance  that  Miss  Lacey,  under  the  influence  of  Robert, 
had  mixed  poison  in  his  medicine,  which  he  tasted  and 
threw  away.  He  said  he  did  not  feel  safe  or  happy 
during  her  stay  in  his  house,  she  was  so  much  in  league 
with  Robert. 

The  next  housekeeper  was  Mrs.  Jane  Thompson.  She 
was  there  from  October  3d,  1872,  until  March  4th,  1873. 
She  is  a  lady  of  more  than  ordinary  ability,  and  gave 
clear  and  intelligent  evidence ;  and,  in  the  view  I  take 
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of  her  testimony,  it  is  all  the  more  important  because 
she  was  brought  from  New  York  city,  to  testify  in  behalf 
of  the  proponents;  She  says  the  old  gentleman  was 
intelligent — ^talked  intelligently,  but  she  says,  "He 
would  get  talking  about  his  relatives.  He  always  spoke 
well  of  this  young  man  here  (William),  but,  speaking 
of  the  others,  he  said  they  would  rob  him  if  they  could ; 
that  they  would  pick  his  eyes  out  of  his  head."  On  her 
cross-examination,  she  said:  "The  first  conversation 
he  had  with  me  was  as  to  what  a  scoundrel  Ecbert  T« 
Shaw  had  been.  He  said  that  he  had  robbed  him,  and 
he  8«aid  that  Miss  Lacey  had  been  very  disagreeable  to 
him,  and  he  was  glad  she  had  gone,  and  he  told  how 
disagreeable  his  other  relatives  had  been  to  him.  He 
did  not  speak  of  them  as  being  combined  against  him, 
but  every  one  of  them  that  had  been  around  him,  how 
foully  they  had  dealt  with  him.  But  William  was  al- 
ways mentioned  by  him  as  the  choice  of  his  relatives, 
and  he  always  complimented  him  when  he  went  out. 
He  said  he  was  one  among  a  thousand  tl.at  would  do 
as  he  did.  William  was  himself  kind  to  him."  There 
is  no  foundation  whatever,  shown  in  the  evidence,  for 
these  suspicions  as  to  Eobert,  Mrs.  Lowrey,  or  any  of  the 
others.  Tlie  evidenc<^  shows  that  they  had  been  uni- 
formly kind  and  considerate  in  their  treatment  of  him. 
His  next  housekeeper  was  his  grand  niece,  Catherine 
Scott.  She  came  in  March,  and  left  in  July,  1873.  The 
evidence  shows  that  she  was  the  daughter  of  a  deceased 
relative  of  the  testator,  who  was  considered  by  him  as  his 
favorite  sister,  and  he  expressed  himself  very  warmly 
in  favor  of  Catherine  Scott.  She  is  an  educated,  high- 
minded  young  lady,  and  he  told  Mrs.  Thompson  that 
Catherine  was  welcome  to  stay  as  long  as  she  pleased. 
But  she  had  been  there  only  three  or  four  months  before 
he  charged  her  with  poisoning  him  in  his  coffee,  when 
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of  course  she  left  his  employ*  When  reasoned  with  on 
the  subject,  he  persisted  in  the  assertion  that  she  had 
lioisoned  him,  and  this  without  the  least  foundation  in 
fact.  On  the  back  of  the  will  now  oflTered  for  probate 
is  the  following  memorandum  in  the  testator's  hand- 
writing :  "  Codicil  No.  1.  Being  disgusted  by  the  in- 
gratitude and  (some  word  unintelligible)  course  of  Cathe- 
rine Scott,  she  shall  not  benefit  by  any  property  I  may 
ha^'o  got  at  my  decease.*^ 

William  FI.  Shaw  drank  from  the  same  coffee  which 
the  testator  thought  had  been  poisoned,  and  was  not 
affected,  and  were  that  not  so,  had  no  test  been  made, 
no  one  in  his  right  mind,  knowing  Miss  Scott,  would  be- 
lieve for  a  moment  that  she  was  capable  of  such  an  act. 
The  testator  repeated  this  accusation  against  Miss  Scott, 
down  to  a  short  time  before  his  death,  and  seemed  to 
believe  it. 

After  Miss  Scott  left,  in  July,  1873,  the  only  house- 
keeper the  testator  had,  for  about  two  and  a  half 
months,  was  Adelbert  Scott,  her  brother,  a  little  boy 
about  fifteen  years  old.  To  him  the  testator  repeated 
the  accusation  of  poisoning  against  Catherine. 

From  October  3d,  1873,  to  the  death  of  Mr.  Shaw, 
Mrs.  Mary  Brandow  acted  as  his  housekeeper.  On  the 
subject  of  poisoning  she  says:  "  He  said  they  (Dr.  Brad- 
ford and  William  H.  §haw)  wanted  to  poison  him  with  a 
glass  of  wine,  and  I  said,  ^  For  what  V  and  he  said,  *  To 
get  me  away  and  get  my  money,' and  he  got  a  suspicion 
of  Dr.  Bradford,  and  dare  not  go  to  sleep,  and  I  sat  up 
all  night  long,  and  said,  ^  I  will  take  care  of  him,'  and  he 
did  not  get  to  sleep  that  night  until  after  two  o'clock, 
and  he  said  I  was  the  only  one  he  could  depend  upon, 
&c.''  She  further  says  he  offered  her  $5  to  sit  up  and 
watch  with  him  one  night.  He  felt  tickled,  in  the  morn- 
ing, that  he  was  alive.    This  was  before  the  codidl  was 
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executed.  She  further  describes  his  conduct  and  con- 
versation, showing  that  beyond  a  doubt  he  was  insane 
at  that  time.  This  is  evidence  given  by  a  legatee,  who 
is  to  receive  8500  if  this  codicil  is  sustained,  and  noth- 
ing if  not,  and  being  against  her  interest  entitles  it  to 
additional  weight  as  evidence.  Dr.  Jewel t  says  that 
as  far  back  as  1871  the  testator  made  charges  to  him 
against  Mrs.  Scott,  of  poisoning  him,  for  the  purpose  of 
putting  him  out  of  the  way.  He  said  he  did  not  like  to 
live  in  fear  of  his  life  constantly.  He  appeared  in 
earnest,  and  proposed  to  go  home  with  the  doctor  if 
he  could  keep  him.  The  doctor,  after  hearing  the  state- 
ment of  Shaw,  did  not  believe  there  was  any  ground  for 
the  suspicion,  and  no  sane  man  would. 

Notwithstanding  his  high  opinion  of  William,  so  of- 
ten expressed  by  the  deceased,  and  his  intention  to  do 
well  by  him,  as  testified  to  by  Snell,  and  the  high  char- 
actor  of  Dr.  Bradford,  than  whom  it  is  conceded  no  man 
stands  higher  for  integrity  and  moral  worth,  they  both 
became  the  objects  of  this  suspicion  of  poisoning,  and 
were  discharged  before  the  making  of  this  codicil.  In 
relating  his  feelings  to  Mr.  Waters,  he  said  :  "  I  asked 
Dr.  Bradford,  and  I  asked  to  have  the  neighbors  called, 
and  I  think  Dr.  Bradford's  reply  was  that  he  was  not 
acquainted  with  the  neighbors  there.  I  said, '  Is  this  a 
country  in  which  a  man  is  permitted  to  die  like  a  cat  in 
a  strange  garret  V  They  didn't  seem  inclined  to  call 
anybody ;  there  seemed  to  be  a  combination  between 
them.''  He  said,  "  It  seemed  as  if  I  couldn't  get  anybody 
except  those  that  were  combined  against  me."  Dr, 
Bradford  had  practised  medicine  nearly  flfty-flve  years, 
in  Homer,  near  where  Mr.  Shaw  lived,  and  could  not 
have  made  that  remark;  and  the  witnesses  detailed 
what  was  said  and  done ;  none  of  them  mentioned  such 
a  thing  as  being  said  by  Dr.  Bradford  or  any  one  else. 
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It  may  be  that  I  have  overlooked  some  of  the  charges 
of  conspiracy  and  poisoning  contained  in  the  vast 
amount  of  evidence  before  me.  I  know  that  other  wit- 
nesses have  spoken  with  reference  to  them,  and  many 
facts  and  circumstances  point  in  the  same  direction; 
but  enough  has  been  stated  to  show  that  before  the 
making  of  either  the  will  or  codicil,  now  under  investi- 
gation, the  testator's  mind  was  filled  with  delusions 
with  ixifei'ence  to  his  nearest  relatives,  and  others  who 
should  have  been  trusted  by  him. 

For  the  present,  I  leave  out  of  consideration  all  evi- 
dence of  loss  of  faculties,  further  than  that  affecting  the 
question  of  delusion,  choosing,  rather,  to  consider  the 
delusions,  as  to  which  there  is  no  conflict  of  evidence, 
and  see  if  the  will  and  codicil  can  be  sustained  in  that 
view  alone. 

Another  fact  should  perhaps,  be  stated  here,  as  bear- 
ing upon  the  condition  of  the  testator's  mind  at  the  time, 
more  particularly,  of  making  the  codicil,  and  with  such, 
force  as  an  afterward  i)roved  fact  should  have  upon 
the  will  itself.  All  the  evidence  shows  that  the  testator 
had  a  strong  dislike  of  Dr.  Head.  Whether  such  dislike 
was  founded  in  reason  or  not,  does  not  clearly  appear, 
and  is  not  important.  According  to  the  evidence  of  Mrs. 
Thompson,  Mr.  Shaw  considered  Dr.  Head  a  snake  in 
the  grass.  When  he  was  in  Shaw's  room,  Shaw  would 
come  out  into  the  kitchen  and  shut  the  door,  and 
say  he  was  tired  out  by  that  man,  and  he  wished  he 
would  go  away  She  says  she  knew  Shaw  had  no  con- 
fidence in  him.  He  once  went  in  and  found  the  doctor 
writing  in  his  room,  when  he  seized  him  by  the  arm  and 
said,  "  What  are  you  doing  T"  A  number  of  times  when 
the  doctor  went  into  his  room,  the  testator  would  leave 
the  table  and  go  in  as  though  watching  him.  He  once 
said  to  Ilcacl,  when  he  came  near  him,  "  Sit  back ;  I  don't 
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feel  safe  in  your  presence  !"  and  other  similar  remarks^ 
showing  he  did  not  like  him.  This  continned  while 
Mrs.  Thompson  remained  there.  But  a  little  ever  a  week 
before  this  codicil  was  made,  for  some  reason  which  is 
nnexplained.  Dr.  Head  was  taken  into  the  confidence  of 
Mr.  Shaw,  when  the  charge  was  soon  made  by  Shaw 
that  Dr.  Bradford,  who  had  visited  him  frequently  for 
a  year  and  nine  months,  and  with  whom  he  had  vi«iited 
and  ridden  out,  had,  with  William,  been  guilty  of  poison- 
ing him.  He  saw  vines  growing  out  of  Dr.  Bradford, 
wliich  satisfied  him  that  he  had  poisoned  him,  and  they 
were  both  discharged,  and  Dr.  Head  made  his  physician. 
The  co<licil  was  made  in  eight  days  after,  and  Dr.  Head 
was  made  a  legatee  to  the  amount  cf  one  thousand 
dollars,  and  that  not  in  payment  for  his  services,  which 
are  still  a  charge  against  the  estate.  This  sudden  con- 
version of  a  dying  old  man  to  Dr.  Head,  whom  he  so 
despised  and  dreaded,  and  seeing  vines  darting  out  of 
his  physician.  Dr.  Bradford,  being  simultaneous,  is  to 
say  the  least,  a  remarkaUe  coincidence.  It  seems  to 
call  for  an  explanation,  which  Dr.  Head  has  not  given. 
Prom  that  time  until  the  codicil  was  made,  Dr.  Head 
was  very  attentive  to  Mr.  Shaw,  considering  him,  as  he 
told  Dr.  Hyde,  his  patient,  and  was  conveniently  in  the 
adjoining  room  when  the  bequest  of  $1,000  was  made 
to  him.  At  this  point  I  cite,  SeaniarCs  Friend  Society 
V.  Hopper  J  (33  N.  Y.,  619,)  as  bearing  on  this  case,  and 
also  Tyler  v.  OarMner^  (35  N.  T.,  559) ;  Forman  v.  Smith 
(7  Lans.,  443). 

The  law  starts  out  with  the  presumption  that  every 
man  is  sane.  That  is  the  normal  condition  of  mankind, 
and  when  the  acts  of  a  person,  whether  in  making  a 
deed,  a  contract,  a  gift  or  a  will,  are  assailed,  on  the 
ground  of  insanity  or  incomi)elency,  that  insanity  or 
incompetency  must  be  shown  by  the  person  alleging  it, 
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by  sufiScient  evidence  to  overthrow  the  legal  presump- 
tion. This  principle  is  elementary.  {Dektfleld  v.  Parish, 
25  N.  Y.  97  ;  Matter  of  Formally  54  Barh.  275 ;  Tyler  v. 
Gardner ,  35  N.  Y.,  559 ;  4  Keyes,  10.) 

But  when  delusions  are  shown  before  the  execution 
of  the  instrument,  naturally  affecting  its  provisions,  the 
burden  is  shifted  upon  the  proponents  to  show  that 
they  did  not  exist  when  the  instrument  was  executed. 
(1  Paige  171 ;  5  Johm.^  159 ;  4  Cow.  207 ;  4  Bradf.,  226.) 

It  is  another  principle  of  law  that  no  matter  how 
wilful,  stubborn,  or  obstinate  a  man  may  be,  if  he  be 
sound  in  his  mind,  he  may  make  a  will  and  dispose  of 
his  property  as  he  pleases.  The  question  in  such  cases 
is,  did  the  conduct  result  from  insane  delusions,  which 
is  insanity.     {Matter  ofForman,  54  Barb.,  274.) 

Again,  if  a  man  has  delusions,  which  in  no  way  affect 
the  disposition  of  his  property,  he  may  still  make  a  valid 
will.     {Stanton  v.  WetliericaXj  16  Barb.,  263.) 

And  so,  though  he  may  have  exaggerated  and  ab- 
surb  opinions,  which  do  not  affect  his  mind  in  the  di- 
rection of  the  disposition  of  his  property.  (1  B^df.  89, 90 
and  142 ;  21  Barb.,  197 ;  54  Barb.,  274). 

*' Setting  aside  dementia  or  loss  of  mind  and  intellect, 
the  true  test  of  insanity  is  mental  delusion.  If  a  person 
persistently  believes  supposed  facts  which  have  no  real 
existence,  except  in  his  perverted  imagination  and 
against  all  evidence  and  probability,  and  conducts  him- 
self however  logically  upon  the  assumption  of  their  exist- 
ence, he  is  so  far  as  they  are  concerned,  under  a  morbid 
delusion ;  and  delusion  in  that  sense  is  insanity.  Such 
a  person  is  essentially  mad  or  insane  on  those  subjects 
though  on  other  subjects  he  may  reason,  act  and  sjieak 
like  a  sensible  man.''  {Dew  v.  Clark,  3  Add.  ecc.  R.  79.) 
If  the  deceased  in  the  present  case  was  unconsciously 
laboring  under  a  delosion  as  thus  defined,  in  respect  to 
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Eobert  Tenant  Shaw  and  the  testator's  sister,  Mrs. 
Lowrey,  and  liis  other  family  connections,  or  as  to  the 
two  named  alone,  they  being  persons  who  would  natu- 
rally have  been  the  objects  of  his  testamentary  bounty 
"when  he  executed  his  will,  and  the  court  can  see  that 
its  testamentary  provisions  were  or  might  have  been 
caused  or  aflTected  by  the  delusion,  the  instrument  is  not 
his  will,  and  cannot  be  supported  as  such  in  a  court 
of  justice.'' 

The  conduct  and  designs  which  he  imputed  to  his 
nephew,  sister  and  relatives  were  such  as,  upon  the  as- 
sumption of  their  existence,  should  have  justly  excluded 
them  from  all  share  in  the  succession  to  his  estate.  I 
have  taken  the  last  proposition  almost  literally  from 
the  opinion  in  Seaman^ s  Friend  Society  v.  Hopper  (33 
N.  Y.  619.)  as  showing  the  view  of  the  court  of  ap- 
peals on  a  simii^r  state  of  facts.  This  view  of  insanity 
is  taken  by  Drs.  Gray,  Hammond,  Kellogg  and  all  the 
other  medical  experts  called  in  the  case  on  both  sides. 
And  what  gives  more  weight  to  their  opinions  is  the 
fact  that  there  is  no  substantial  difference  in  their 
opinions  on  this  question.  In  the  clear  and  concise 
language  of  Dr.  Gray,  "  Delusion  is  the  very  essence  of 
insanity."  Under  the  evidence  in  this  case,  can  there 
be  any  doubt  that  there  was  delusion  in  the  belief  that 
Eobert  Tenant  Shaw,  who  had  for  many  years  been  in 
intimate  relations  with  the  deceased,  was  "an  imi>ostor 
and  not  related  to"  him  I  Is  there  anything  tending  to 
justify  the  suspicion  that  Eobert  Tenant  Shaw  had  "by 
lying  and  other  shameful  deceits  and  wrongs  deceived 
and  injured"  him  f  If  so,  why  did  he  afterward  take 
him  into  his  family  and  employ  only  to  turn  him  off 
again  with  a  further  charge  of  poisoning?  Is  there 
anything  proved  in  this  case  showing  any  cause  for  the 
suspicion  that  Eobert  and  Mrs.  Lowrey  were  combined 
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to  get  his  property  !  I  have  searched  in  vain  to  find  it 
in  the  evidence  in  this  case.  And  yet  that  delusion 
and  all  those  delusions  existed  at  the  very  time  when 
this  will  was  executed.  And  for  the  most  part  of  it  we 
have  Mr.  Shaw's  own  writing  as  proof. 

It  is  no  answer  to  say  that  Mrs.  Lowrey  was  remem- 
bered in  the  codicil  the  same  as  in  old  wills,  and  there- 
fore these  delusions  as  to  her  caunot  eflfect  the  will, 
because  they  have  not  changed  the  result.  If  when  the 
will  was  made  he  had  a  delusion  which  would  naturally 
affect  the  disposition  of  his  property,  the  will  is  not  his 
will,  and  will  not  be  sustained  by  the  courts  {Cotton  v. 
Vlmerj  6  Am.  Bepts.  703).  Nor  is  it  any  answer  to  the 
objection  made  to  the  codicil  th<it  Mr.  Shaw  had  shown 
by  his  will  that  he  intended  to  exclude  Eobert  Tenant 
Shaw,  antecedent  to  the  delusions  which  were  more  fully 
developed  just  before  the  making  of  th^  codicil,  because 
he  would  not  have  been  included  in  the  codicil  had 
those  latter  delusions  never  existed.  This  is  express- 
ly held  after  full  discussion  in  the  case  last  cited.  The 
reasoning  of  the  court  in  that  case  is  such  as  to  com- 
mend itself  to  my  mind,  as  sound  law.  It  has  been  well 
said  in  New  Hampshire :  "The  will  of  a  person  affected 
by  insane  delusions  ought  not  to  be  admitted,  if  he  has 
disinherited  his  family  without  cause,  or  looked  on  his 
relations  as  enemies ;  has  accused  them  of  seeking  to 
poison  him,  or  the  like ;  in  all  such  cases  where  the  de- 
lusion exercises  a  fatal  influence  on  the  acts  of  the 
person  affected,  the  condition  of  the  testamentary  power 
fails,  the  will  of  the  party  is  no  longer  under  the  guidance 
of  the  reason,  it  becomes  the  creature  of  the  insane 
delusion  .'^    {Pitcock  v.  Potter j  8  Am.  JR.,  190,  note.) 

As  bearing  on  this  question  of  delusions  as  to  his  re- 
latives, it  is  important  that  the  testator  does  not  by  his 
will  and  codicil  show  a  mere  preference  between  lela- 
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tions  or  objects  of  his  bouaty.  With  an  estate  of  over 
$300,000,  he  gives  about  $11,000  to  his  relatives  and  not 
kDOTving  what  he  wonld  do  with  the  balance,  he  be- 
queathes it  to  his  executors,  in  trust  for  such  charitable 
purposes  as  they  shall  determine.  His  purpose  seems 
to  have  been  to  deprive  his  relatives  of  it  even,  though  he 
had  no  choice  where  it  should  go.  Others  were  to  fur- 
nish the  judgment,  to  say  what  should  be  done  with  the 
fruits  of  his  labors  and  privatious  for  almost  a  cen- 
tury. He  instracted  his  draughtsman,  Mr.  Waters,  to 
insert  an  especial  disinheriting  clause  as  to  his  rela- 
tives, which  he  did ;  and  to  my  mind  that  and  the  re- 
siduary clause  give  more  conclusive  evidence  of  his 
insanity  than  any  number  of  witnesses  who  might 
speak  from  appearances  alone.  Then  by  his  codicil  he 
increases  the  bequests  to  his  relatives  to  about  $29, 
000,  and  certain  real  estate,  with  $2,000,  to  two  societies, 
and  $1,000  to  Dr.  Head,  in  all  $32,000  or  one-tenth  of 
his  estate,  and  then  says  the  residue  shall  go  to  his  ex- 
ecutors absolutely.  If  he  knew  what  he  was  about  when 
he  signed  this  codicil,  he  intended  to  take  about  $275,- 
000  from  his  relatives,  where  it  would  naturally  go,  and 
give  it  to  three  persons  in  no  way  related  to  him,  and 
to  whom  he  was  under  no  special  obligations  either  le- 
gally or  morally,  to  believe  that  he  would  do  which,  in 
his  sane  moments,  is  overtaxing  human  credulity.  It 
is  opposed  to  all  the  natural  instincts,  which  in  sane  men 
favor  relatives  in  preference  to  strangers.  On  the  as- 
sumption that  he,  as  a  literary,  charitable,  and  benevo- 
lent man,  intended  to  bestow  on  those  objects,  this 
codicil  shows  on  its  face  that  he  had  n^  the  capacity  to 
comprehend  what  he  was  doing.  What  charitable,  ben- 
evolent, literary,  or  religious  society  or  institution  could 
lay  any  claim  to  this  large  fund,  or  any  part  of  it,  were 
it  to  pass  into  the  hands  of  these  executors,  under  either 
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the  will  or  codicil  f  Taken  together,  the  will  and  codicil 
are  simply  a  disinheriting  document,  showing  that  if  he 
comprehended  what  he  was  doing,  it  must  have  been 
prompted  by  the  worst  of  feelings  toward  his  family, 
which  is  confirmatory  of  the  theory  of  delusions.  {Mar- 
vin V.  Marvin^  4  KeyeSj  22 ;  Pec/c,  v.  Cary^  27  N.  Y.  9.) 
The  fact  that  this  will  disinherits  most  of  the  nearest 
kindred  and  relatives,  is  a  very  strong  circumstance  to 
show  that  the  testator  was  not  in  possession  of  all  his 
faculties,  so  as  to  appreciate  what  he  did  within  the  rule 
laid  down  in  DelafieUl  v.  Parish  (25  N.  T.  9.)  and  For- 
man  v.  Smithy  (7  Lans,  447.) 

As  we  have  seen  by  his  former  wills,  the  testator 
gave  all  his  estate  to  his  relatives.  As  Judge  Miller, 
speaking  for  the  court,  says  (7  Lans.  450,  of  opinion) : 
"  He  thereby  recognized  their  claims  upon  him,  and 
that  he  then  retained  toward  them  the  aflfectionate  re- 
gard which  was  due  to  the  ties  of  consanguinity  which 
bound  them  together.''  This  change,  whereby  he  takes 
it  from  its  natural  course — ^from  the  course  he  all  along 
intended — and  gives  it  to  strangers  in  blood,  without 
providing  even  for  the  objects  which  it  is  claimed  he 
had  in  view,  is  very  strong  evidence  of  his  incompetency. 

It  is  no  answer  to  this  claim  of  insanity  that  he  was 
able  to  do  his  accustomed  business  even  accurately,  and 
converse  intelligently,  to  near  the  date  of  codicil.  All 
the  medical  experts  tell  us,  what  is  but  confirmatory  of 
our  own  observations,  that  the  insane,  outside  of  the 
subject  of  their  delusions,  can  transact  their  accustomed 
business  as  well  as  ever.  This  does  not  apply  to  cases 
of  profound  dementia,  for  there  the  faculties  are  entirely 
worn  out  and  destroyed.  In  the  first  stages  of  dementia 
the  subject  may  do  his  accustomed  business  from  mere 
force  of  habit ;  but  when  profoundly  demented  he  can- 
not.   Where,  however,  delusions  exist,  so  that  the  sub- 
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ject  is  what  is  commonly  known  as  a  monomaniac,  there 
is  no  loss  of  power  to  do  his  ordinary  business  not  con- 
nected with  his  delusions.  If  he  is  a  mechanic,  he  will 
do  mechanical  work  well,  though  he  may  have  the  de- 
lusion that  he  is  Jesus  Christ.  If  he  is  a  money-lender, 
he  will  let  money,  examine  securities,  and  make  memo- 
randa, though  his  house  may  be  filled  with  pistols  to 
ward  off  the  relatives  who  are  combining  against  him 
for  his  property.  But  in  the  one  case,  he  would  not  be 
permitted  to  bequeath  his  mediatorial  seat  to  his  rela- 
tives, and  his  worldly  and  more  substantial  property  to 
others,  nor  in  the  other,  to  give  the  tenth  part  of  his 
property  to  certain  relatives  and  nine-tenths  to  strangers 
in  blood.  If  a  man  is  insane— which  is  evidence,  by  de- 
lusions— he  cannot  dispose  of  his  property,  if  such  dis- 
IK)sition  may  be  controlled  by  such  delusions.  Where 
the  testator  has  the  delusion  that  his  relatives,  or  any 
of  them,  are  combining  against  him,  or  that  they  or 
any  of  them  are  impostors  or  not  related  to  him,  or  that 
they  are  his  enemies,  or  are  trying  to  get  some  ad- 
vantage of  him  or  to  get  his  property,  or  to  injure  him 
in  any  way,  and  he  refuses  to  be  reasoned  out  of  the  de- 
lusion, and  continues  to  believe  in  it  against  evidence 
and  probabilities  arising  from  their  relationship,  ac- 
quaintance and  conduct,  and  the  delusions  are  without 
foundation  in  fact,  he  is  insane,  and  his  will  will  not  be 
sustained  by  the  courts. 

I  have  thus  far  considered  some  of  the  evidence 
bearing  upon  the  question  of  insane  delusions.  There 
is  one  other  question  which  has  occupied  much  of  the 
time  of  the  court,  and  as  to  which  a  large  number  of  wit- 
nesses have  given  their  testimony.  Was  the  testator,  at 
the  time  of  making  this  will  and  codicil,  or  either  of 
them,  so  profoundly  demented  as  to  be  incapable  of 
making  a  will  T  This,  to  my  mind,  presents  a  more  diffl- 
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cult  question  than  the  other,  especially  so  far  as  the  will 
is  concerned,  chiefly  because  of  the  conflict  of  evidence. 

Dr.  Gray  defines  dementia  as  a  "state  of  enfeeblement 
of  the  mind  or  impairment  of  the  mind.  Dementia  is 
usually  the  result  of  the  other  forms  of  insanity .'^  It  is 
an  unsoundness  of  mind  as  much  as  mania,  and  when 
it  is  profound,  it  is  more  likely  to  affect  the  entire  mind. 

All  the  facts  in  this  case  taken  together,  satisfy  my 
mind  that  when  this  codicil  was  made  on  the  1 1th  day 
of  December,  1873,  nine  or  ten  days  before  his  death, 
the  testator  had  become  profoundly  demented.  He  was 
at  that  time  nearly,  or  quite,  ninety  years  of  age — twen- 
ty years  beyond  the  allotted  time  of  man.  He  had  been 
some  considerable  time  sick  with  what  has  been  called 
his  last  sickness.  He  had  had  sinking  spells,  the  day 
before,  and  telegrams  and  letters  were  sent  to  his  rela- 
tives, to  come  and  see  him,  for  he  was  dying.  He  had 
so  far  lost  his  mind,  that  some  time  before,  he  had  seen 
vines  growing  oat  of  his  physician  aud,out  of  the  wall, 
and  believed  that  the  vines  growing  out  of  his  physician 
indicated  that  he  had  poisoned  him.  He  had  become  en- 
tirely thoughtless  and  careless  as  to  his  appearance,  sit- 
ting with  his  clothes  unbuttoned  and  his  person  exposed  in 
the  presence  of  ladies,  without  any  concern.  In  his  hab- 
its in  his  bed,  on  the  floor,  and  in  his  clothes,  like  a  young 
child,  making  it  necessary  to  clean  and  care  for  him 
like  an  infant,  and  when  this  was  done  by  a  female, 
he  showed  no  more  embarrassment  than  a  child.  He 
would  use  his  hands,  and  then  rub  his  face  in  a  most 
disgusting  manner  not  fit  to  be  described.  When  the 
codicil  was  drawn,  he  did  not  know  the  name  of  the 
woman  who  had  cared  for  him  and  been  his  chief 
companion  for  over  two  months,  and  whom  he  had 
called  by  her  given  name,  Mary,  for  all  that  time.  She 
says,  "Mter  William  left,  (December  3d,  1873,)  he 
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ruu  dowQ  awful  fieust."  His  bed  had  to  be  changed  a 
dozen  times  in  a  day  and  night.  For  a  long  time  before 
tlie  codicil  was  made,  he  would  sit  at  the  table  and  permit 
the  dripping  from  his  polypus  to  di*op  into  his  soup,  or 
milk,  or  tea,  or  on  his  plate  and  he  did  not  notice  it  but 
kept  on  eating  as  though  nothing  had  occurred.  He 
wodld  wix>e  these  drippings  from  his  nose  with  his  hand, 
aod  tht^n  pinch  all  the  potatoes  in  the  dish,  from  which 
others  af^,  and  take  cakes  from  the  common  dish  with 
the  same  hand  regardless  of  its  nauseating  effect  upon 
oiaero.  He  would  drop  $200  or  $300  on  the  floor  at  a 
rrne,  and  forget  it.  He  had  a  safe  in  his  house  for  the 
deposit  for  valuables,  and  yet  so  demented,  so  forgetful, 
and  ciiieless  had^he  become,  that  after  his  death  the  small 
fortune  of  over  six  thousand  dollars  in  bonds  was  found 
packed  away  in  an  unusual  place  with  old  and  worthless 
papers,  the  coupons  not  having  been  cut  for  a  considera- 
ble time,  and  evidently  forgotten ;  and  an  inventory  of 
bonds  found  among  his  papers,  and  the  evidence  given, 
show  that  but  a  short  time  ago  he  had  a  large  quanti- 
ty— over  $50,000  of  bonds  which  are  unaccounted  for 
and  unfound.  He  neglected  the  interest  on  his  securi- 
ties for  the  last  two  or  three  years.  He  was  forgetful, 
and  would  say  a  tbin^,  and  the  next  moment  forget  all 
about  it,  even  in  speaking  for  a  drink.  William  was  as 
kind  to  him  as  he  could  have  been  to  his  own  father,  and 
yet  be  believed  that  William  had  poisoned  him.  He  be- 
lieved he  saw  handbills  on  the  wall  when  there  were 
none  there.  He  thought  he  was  bemg  poisoned  by  Dr. 
Bradford  and  offered  Mrs.  Brandow  $5  to  sit  up  and 
watch  by  him  through  the  night.  He  said  to  Mrs.  Bran- 
dow "You  would  not  be  such  a  wretch  as  thaf  (to  poison 
him.)  He  said  he  dared  not  to  go  to  sleep  because  he 
was  afraid  Dr.  Bradford  would  jmison  him :  he  said  he 
was  feeling  tickled  to  think  he  found  himself  alive  in 
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the  morning,  and  many  other  like  things ;  he,  without  ap- 
pearing to  notice  the  diflference,  signed  the  codicil  by  the 
residuary  clause  of  which  about  $275,000,  attempted  to 
be  given  by  his  will  to  his  executors  in  trust  for  charit- 
able and  benevolent  purposes,  was  given  to  his  execu- 
tors absolutely  for,  their  own  use,  and  this  without  any 
comment  or  suggestion  from  him,  as  to  any  change ;  and 
while  he  clung  to  the  key  to  his  safe  to  the  last,  showing 
that  "  the  ruling  passion  is  strong  in  death,"  yet  he 
permitted  two  men,  five  days  before  the  codicil  was 
made,  to  take  his  entire  property  from  his  safe  and  to 
carry  it  away  uncounted  and  uninventoried  and  with- 
out even  taking  a  receipt  for  it,  or  anything  to  show 
who  had  taken  it,  or  what  they  had  taken. 

The  circumstances  above  stated  occurred  before  the 
execution  of  the  codicil,  and  proves  to  my  mind  very 
conclusively  that  he  was  then  profoundly  demented,  and 
incompetent  to  make  a  testamentary  disposition. 

In  Forman  v.  Smithy  (7  Laiis.  B.  443),  the  general 
term  in  this  district  held :  "To  enable  a  person  to  dis- 
pose of  his  property  by  will,  it  is  not  enough  that  he 
should  be  found  to  be  possessed  of  some  degree  of  intel- 
ligence and  mind;  he  must  in  additiou,  have  sufficient 
mind  to  comprehend  the  nature  and  effect  of  the  act  he 
is  performing."  (See  also  Delafield  v.  Parish^  25  N.  Y» 
9  ;  S.  a,  1  Bedf.j  1.) 

The  doctor  tells  us  that  when  a  man  is  once  profound- 
ly demented  with  senile  dementia,  he  does  not  recover. 
I  have  not  mentioned  the  facts  connected  with  the  refusal 
to  cut  the  willows,  the  painting  of  the  house,  the  killing 
of  the  hog,  nor  the  seeing  of  the  vision ;  because  the  doc- 
tors disagree,  or,  at  least,  some  of  them  say  they  are  not 
of  much  value  in  determining  this  question  of  sanity. 
None  of  the  questions  as  to  the  effect  of  his  doing  his 
business  arise  in  discussing  this  codicil,  for  he  ceased  to 
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do  business  for  sojne  time  before  that  iostrament  was 
executed ;  and  Dr.  Hammond,  the  witness  for  the  pro- 
ponents, says,  a  man  may  be  competent  to  do  business 
one  day,  and  dementia  may  begin  the  next,  and  be  no- 
ticed soon  after.  I  am  satisfied  that  on  either  ground 
— ^insane  delusion  or  dementia — ^tliis  codicil  cannot  be 
sustained.  He  was,  on  the  11th  day  of  December, 
too  far  gone,  to  be  x>ormitted  to  make  a  disposition 
of  property. 

I  am  not  so  clear  that  he  was  profoundly  demented 
when  the  will  was  executed,  on  the  8th  day  of  Feb- 
ruary, 1872.  The  evidence  is  very  conflicting  upon 
that  question.  Many  witnesses  speak  of  his  condi- 
tion before  that  time,  and  more  soon  after,  and  describe 
the  testator  as  anything  but  fit  to  do  business.  This 
is  testified  to  by  men  who  did  business,  or  attempted  to 
do  business,  with  hiuL  He  was  evidently  far  down  the 
decline  of  life ;  was  weak  in  body,  and,  to  some  extent  in 
miod ;  he  was  filled,  as  we  have  seen,  with  delusions ; 
bis  house  was  an  arsenal  of  fire-arms ;  he  was,  at  times, 
peevish,  and  would  not  bear  contradiction ;  there  was  a 
marked  change  observed  in  his  habits,  from  neatness 
and  propriety,  to  slovenliness ;  he  did  not  observe  the 
proprieties  of  life  as  formerly,  and  he  did  many  foolish 
and  filthy  things. 

But  I  was  much  impressed  by  the  evidence  of  Chan- 
lor  Winchell,  Bishop  Peck,  and  Profe.  French  and 
Bennett,  as  to  his  intellectual  conversations,  outside  of 
his  ordinary  business.  They  are  keen  observers,  and 
high-minded,  intellectual  men.  They  are  accustomed 
to  mingle  with  and  weigh  men,  and  are  above  the 
suspicion  of  bias.  They  say  he  showed  remarkable 
intelligence,  for  a  man  of  his  age,  on  the  subject  nearest 
their  heart,  the  endowment  of  literary  institutions.  He 
promised  to  do  something  for  the  Syracuse  University, 
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and  seemed  much  interested  in  it,  and  tbis  case  would 
havo  presented  quite  a  different  aspect,  had  he  carried  out 
his  intent  in  the  codicil.  He  wrote  business  letters  after 
the  will  was  executed,  which  are  produced  before  me  in 
his  own  handwriting.  He  carried  on  his  large  business 
transactions  for  over  a  year,  at  least ;  some  of  the  time 
haviug  aid  from  Sobert  Tenant  and  William,  but  doing 
much  of  it  himself.  Over  a  hundred  people — men  and 
women  of  character,  have  testified  to  having  done  busi- 
ness with  him.  Some  say  he  did  it  well,  and  some  say 
he  knew  next  to  nothing.  I  think  ficom  all  this  evidence 
I  should  not  be  authorized  to  say  that  he  was  so  pro- 
foundly demented  when  the  will  was  made,  as  to  render 
it  void.  Were  that  the  only  question  in  the  case,  I 
should  be  disposed  to  sustain  the  will,  but  not  the  codicil. 
In  my  view,  as  before  shown,  however,  the  will,  too,  is 
void,  by  reason  of  his  insane  delusions  and  mania. 

I  am  cited  by  the  counsel  for  the  contestants  to  the 
case  of  SeamatVs  Friend  Society  v.  Hopper  (33  N.  Y.,  619) 
and  a$iked  to  hold  on  the  authority  of  that  case  that  the 
only  parties  present  at  the  drawing  of  the  codicil,  being 
beneficiaries  under  it,  and  other  persons  having  been 
excluded,  the  codicil  is  void  for  fraud  and  undue  influ- 
ence. Much  time  on  the  trial  and  argument  was  con- 
sumed on  that  question.  But  I  decline  to  enter  upon  a 
discussion  of  it,  further  than  I  have  already  hinted. 
There  is  much  that  might  be  said,  but  if  this  case  goes 
to  the  upper  courts,  the  fiicts  of  this  and  the  law  of  that 
and  other  eases  will  be  before  the  court,  the  one  to  be 
applied  to  the  other  as  to  the  court  shall  seem  proper. 
They  will  not  fail  to  characterize  it  properly. 

I  have  examinee^  tbis  case  with  all  the  care  which 
its  importance  to  individuals  and  the  public  seems  to 
demand,  and  I  am  thoroughly  satisfied  that  neither  the 
will  nor  the  codicil  is  the  act  of  a  man  who  had  what 
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the  law  tenns  testamentary  capacity,  and  that  such  want 
of  capacity  has  led  the  testator  to  attempt  to  transfer 
this  large  property  from  its  natural  channel  to  three 
persons  not  related  to  him. 

The  probate  of  both  should  be  refused. 

Decree  accordingly. 


Cortland  County.— HON.  A.  P.  SMrPH,  Surrogate.—  Mat,  1874. 

Freeman  v.  Freeman. 

Matter  of  final  acconnting  o/ Samuel  Freeman,  Jr.,  ad- 
ntiniatrator  of  the  goods^  &c.,  of  Samuel  Freeman, 
deceased. 

While  considerable  latitude  will  be  allowed  an  administrator  in  the  pay- 
ment in  good  faith,  of  the  intestate's  debts,  even  if  of  donbtfnl  validity, 
yet  a  payment  to  tbe  administrator's  own  wife,  of  an  alleged  debt, 
long  barred  by  the  statute  of  limitations,  and  which  she  could  not, 
as  a  married  woman,  have  recovered  in  law,  will  not  be  allowed  to 
the  administrator  on  a  settlement  of  his  accounts. 

This  was  a  proceeding  for  the  final  settlement  of 
the  accounts  of  Samuel  Freeman,  Jr.,  in  which  were 
contained  certain  charges  which  he  asked  to  have  al- 
lowed. 

Objections  were  made  by  the  heirs  and  next  of  kin, 

H.  CRANDALL,/or  ike  administrator, 
H.  C.  MiNXR, /or  the  obfeoton. 

The  Surrogate. — [After  disposing  of  several  ob- 
jections to  the  account.]  The  next  item  objected  to  is 
$424.99,  for  services  alleged  to  have  been  rendered  by 
her,  in  the  family  of  the  decedent,  prior  to  the  year  1841. 

[After  reciting  the  evidence  before  him  as  to  the 
nature  of  the  services  and  the  circumstances  under 
which  they  were  rendered,  the  Surrogate  proceeded.] 
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The  account  was  originally  1200,  and  the  balance 
is  for  interest.  It  was  at  most  an  unliquidated  demand 
which  had  never  been  stated  to  the  intestate,  and  there- 
fore did  not  draw  interest,  though  it  was  held  to  be  a 
valid  claim.  But  as  I  understand  the  law,  Mrs.  Freeman 
never  had  any  legal  claim  against  the  intestate  which 
she  could  enforce  against  him,  and  therefore  a  payment 
to  her,  by  the  administrator,  was  without  authority  and 
a  nullity.  There  is  ordinarily  some  latitude  to  be  given 
to  administrators  where  they  have  paid  debts  in  good 
faith,  and  the  courts  are  disposed  to  favor  them  even 
when  they  have  mistakenly  allowed  a  doubtful  claim, 
on  the  ground  that  acting  in  a  representative  capacity 
they  should  not  be  made  personally  liable  for  mistakes. 
But  this  is  not  a  case  calling  for  the  application  of  that 
rule.  This  is  a  claim  paid  by  the  administrator  to  his 
own  wife. 

.  When  this  work  was  done,  even  if  performed  under 
such  circumstances  as  to  constitute  a  claim,'  which  I 
doubt,  this  wife  was  a  married  woman.  It  was  before 
the  act  of  1848,  and  all  her  services  and  personal 
property  belonged  to  her  husband.  She  could  not  have 
maintained  any  action  against  the  intestate.  He  did 
not  employ  her,  and  his  promise  to  pay  her,  made 
after  the  labor  was  performed,  was  without  consideration, 
and  void.  Slie  was  not  even  claiming  any  pay  at  that 
time,  and  knew  nothing  of  the  promise  made  to  her 
husband,  until  it  was  communicated  to  her  by  the  latter. 
Whatever  the  father  said,  if  it  could  be  construed  into 
a  promise,  was  a  mere  naked  promise^  without  consid- 
eration, and  not  binding  upon  him  or  his  estate.  Again, 
there  is  nothing  to  take  the  case  out  of  the  statute  of 
limitations,  <'md  good  faith  required  that  this  husband 
should  not  have  paid  this  stale  and  barred  claim  to  his 
wife.    He  cannot  be  allowed  any  portion  of  this  item 
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of  $424.99.    It  will  be  stricken  from  the  credits  claime<l 
in  Ms  account. 

Ordered  accordingly. 


CoRTLAXD  County.— HON.  A.  P.  SMrTH,  ScRROGArs.— 

Skpirmber,  1874. 

Gazlay  vs.  Cobnwell. 
Matter  of  the  Estate  of  Lydia  Oornwell,  deceased. 

The  decedent's  husband,  by  a  former  wife,  had  one  daughter,  G.,who  died 
before  her  mother,  leaving  children.  The  decedent  died  leaving  sis- 
ters, but  no  hosband,  parent  or  child.  Held  that  tlie  decedent's  sis- 
tera  were  her  only  next  of  kin.  The  children  of  G.  can  not  participate 
in  the  distribution  of  the  estate,  because  they  are  in  no  way  related 
to  the  decedent  Relationship  is  the  giound  on  which  the  law  of  dis- 
tribution is  based. 

This  was  an  application  to  determine  who  are  the 
legal  heirs  and  next  of  kin  of  Lydia  Oornwell  late  of 
Cortland,  deceased,  intestate.  She  died  in  December, 
1872,  lea\ing  sisters,  but  no  husband,  parent  or  child. 
Her  husband,  Elihii  Oornwell,  by  a  former  wife,  had  one 
daughter,  Mrs.  Gazley,  who  died  in  1859,  leaving  a  hus- 
band. Dr.  Gazlay,  and  three  children,  who  now  claim 
the  estate,  of  Mrs.  Lydia  Oornwell.  After  the  death  of 
his  first  wife,  Elihu  Oornwell  married  Lydia,  by  whom 
lie  had  one  daughter,  Ann  Janette  Oornwell,  who  died 
unmarried  and  intestate  in  1866,  leaving  no  children, 
and  no  brother  and  no  sister  or  sister's  children  except 
those  three  Gazlay  children,  the  heirs  of  Mrs.  Gazlay^ 
her  half  sister. 

Horatio  Ballard, /or  Gazlay  children, 
W.  H.  SHANJCLANDy  opposed. 

The  Surrogate. — ^The  only  question  I  am  now  call- 
ed upon  to  decide  is,  whether  these  children,  or  Lydia's 
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brothers  and  sister  are  eutitled  to  her  estate.    Elihu  died 
before  his  wife  or  daughters. 

The  statute  of  disti-ibiitions  (3  B.  8. 183,  ^  82,)  pro- 
vides as  follows :  "Where  the  deceased  shall  have  died  in- 
testate, the  surplus  of  his  personal  estate  remaining,  after 
the  payment  of  debts,  shall  he  distnbufed  to  the  nndotVj  chU- 
dren  arnezt  of  kin  of  the  deceased^  in  manner  following;" 
Then  follow  thirteen  provisions  or  limitations  as  to  such 
distribution.  It  will  be  seen  that  all  these  provisions  are 
subject  to  the  one  above  stated.  The  persons  receiving 
the  estate  under  any  of  them  must  be  either  the  "  vridotOj 
children  or  next  of  Idn  of  the  deceased.^ 

These  Gazlay  children  are  in  no  way  related  to  the 
deceased.  Her  blood  does  not  run  in  their  veins.  It 
is  claimed  that  they  take  as  representatives  of  Ann 
Janette.  Were  this  a  question  over  property  left  by  Ann 
Janette  there  would  be  force  in  the  suggestion ;  but  Ann 
Janette  never  acquired  any  of  the  property  of  her  moth- 
er. She  died  before  the  intestate,  and  in  my  view  of 
this  question  it  is  to  be  decided  as  though  she  had  never 
lived.  These  children  are  not  asking  this  property  on 
the  ground  that  it  was  the  property  of  Ann  Janette, 
but  that  they  ai*e  her  legal  representative  and  entitled 
to  all  the  property  that  would  have  been  hers  had  she 
outlived  her  mother.  This  however,  in  my  view  of  the 
case,  does  not  arise,  because  they  are  asking  for  the  pro- 
perty of  one  to  whom  they  are  in  no  way  related,  and 
relationship  is  the  ground  on  which  the  law  of  distribu- 
tion is  based.  Where  that  exists,  then  half  bloods  take 
the  same  as  whole  bloods.  Where  there  is  no  relation- 
ship between  the  deceased  and  the  claimants  that  rale 
does  not  apply. 

If  I  am  right  in  this  view,  this  property  belongs  to  the 
brothel's  and  sisters  of  the  intestate,  and  not  to  the  Gaz- 
lay children.    An  order  to  that  effect  will  be  entered. 

Ordered  accordingly. 
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TiooA  CoiraTT.— HON.  CHARLES  A.  CLARE.— Scrbooatb.— 

February,  1876. 

Gamp  v.  Oamp. 

In  the  matter  of  th^  final  accounting  in  the  estate  of  Syl- 
vester Oamp,  deceased. 

Where  ft  person  haviDg  made  advancements  to  his  sons  and  danghtersy 
indifferent  sums,  at  their  request,  during  life,  taking  receipts  express- 
ing snch  sums  to  be  a  part  of  their  apportionment  of  his  estate, 
afterwards  makes  a  will  appointing  execntoro,  bnt  making  no  testa- 
mentary disposition  other  than  a  direction  that  all  his  property  be 
equally  divided  between  his  children,  snch  advances  must  be  taken 
into  account  in  the  diatribntion  of  the  estate.* 

This  was  a  proceeding  for  the  final  accounting  of 
the  estate  of  Sylvester  Oamp,  deceased. 

The  testator  died  on  the  28th  day  of  June,  1873,  in 
the  County  of  Tioga,  having  on  the  1st  day  of  Febru- 
ary, 1872,  executed  a  will  in  which  he  appointed  his 
son,  Nathan  P.  Oamp,  and  his  daughters,  Mary  Merser, 
ean  and  Marinda  Marean,  executors ;  and  directed  them 
to  collect  together  all  his  personal  estate  of  every  name, 
and  nature,  and  sell  the  same  to  the  highest  bidder- 
together  with  all  his  real  estate ;  and  the  avails  thereof 
to  be  equally  divided  between  his  ten  children  :  Oliver 
Camp,  Mary  Mersereau,  Lovisa  Storms,  Marinda  3f a- 
rean,  Emeline  Jerome,  Nathan  Oamp,  John  Oamp, 
Chester  Oamp,  Diana  Oamp,  and  Jane  Harris. 

He  had  previously  advanced  various  sums  to  his 
children,  taking  a  receipt  for  each  advancement  in  such 
form  as  to  show  clearly  that  the  contract  between  him 

*  Where  the  direction  was  that  the  fand  be  equally  divided  among  he 
donees,  as  if  the  testator  had  died  intestate,  and  their  relation  to  the 
testator,  is  snch  that  they  would  take  unequally  under  the  statute,  they 
will  take  unequally  under  the  will.    (Murdoch  r.  Ward,  8  Hun,  9.) 
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and  his  children,  was  that  out  of  their  respective  por- 
tions or  shares  of  his  estate,  there  was  to  be  deducted 
the  sum  so  paid.    The  receipts  were  as  follows : 

"Beceived,  Oampville,  March  19th,  1867,  of  Sylves- 
ter Gamp,  Two  Hundred  Dollars,  as  part  of  my  appor- 
tionment, to  be  deducted  out  of  the  estate  of  said 
Sylvester  Camp. 

"  JEmily  Jerome.^ 

The  receipts  were  for  varying  amounts,  but  were 
all  expressed  as  above,  except  some  which  were  more 
briefly  expressed  "  as  a  part  of  my  apportionment  of 
his  estate." 

These  receipts  or  contracts  showed  that  to  his 
daughter,  Mrs.  Jerome,  had  been  advanced  $200 ;  his  son, 
Oliver  Camp,  $1,036.87 ;  his  son,  Chester  Camp,  $783.33 ; 
his  daughter,  Mrs.  Storms,  $180 ;  his  son,  Nathan  P. 
Camp,  $500 ;  his  daughter,  Mary  Mersereau,  $200 ;  his 
son,  John  Camp,  $560;  his  daughter,  Dianna  Camp, 
$100;  his  daughter,  Mrs.  Harris,  $200;  and  to  his 
daughter,  Mrs.  Marean,  $190. 

The  deceased,  in  his  will,  simply  appointed  executors 
and  gave  them  certain  directions,  and  among  the  direc- 
tions, one  to  bring  all  his  property  in  hotchpot  and  di- 
vide it  equally  among  his  ten  children.  He  did  not 
by  his  will  otherwise  give,  bequeath,  or  devise,  his  prop- 
erty or  any  part  of  it,  but  died  totally  intestate,  so  far 
as  his  estate  was  concerned,  except  the  appointing  of 
executors  to  manage  the  same,  and  the  direction  to  them 
to  distribute,  according  to  the  statute. 

F.  B.  Smith  J  for  thoae  of  the  children  mho  had  received  (heatMUler  $ufn»» 

Charles  E.  Parker,  for  Oliver  Camp,  and  othera,  oppowng  the  tak- 
ing of  the  gifts  or  advancements  into  account,  relied  an  3  JSandf,  Ch.y  120. 

The  Subbogatb. — There  is  no  will  in  this  case  dis- 
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posing  of  any  part  of  the  property  differently  than  it 
would  be  disposed  of,  if  the  deceased  had  died  totally 
intestate. 

There  probably  can  be  no  doubt,  but  that,  as  a  prin- 
ciple, the  Statutes  of  the  State  of  New  York,  concerning 
advancements,  apply  only  to  the  estates  of  intestates ; 
that  the  statutes  distribute  the  individual's  property  who 
has  not  distributed  his  own,  (1  E.  S.  764.  ^  23,)  although 
the  Statute  reads,  "  Every  estate  or  interest  given  by  a 
parent  to  a  descendent,  by  virtue  of  any  beneficial  pow- 
er, or  of  a  power  in  trust  with  a  right  of  selection,  shall 
be  deemed  an  advancement  to  such  descendent.^  (1 JS.  S. 
737,  ^  127.) 

In  this  case,  the  deceased  held  a  contract  from  each 
of  his  children,  that  they  would  account  to  his  legal  rep- 
resentatives upon  the  settlement  of  his  estate,  for  so 
much  as  they  had  respectively  received  out  of  their 
said  several  shares  of  his  estate. 

Now  if  he  had  intended  in  the  will  to  have  forgiven 
each  of  these  his  children,  the  sums  they  had  so  been 
advanced,  how  easy  it  would  have  been  to  express  it  in 
the  will.  But,  the  language  of  the  will  has  no  such 
imi)ort.  (Tan  AlsUjne  v.  Tan  Alstyney  28  N.  Y.  Rev.  376). 

The  sons  have  received  sums  differing  from  each 
other,  and  the  daughters  have  received  sums  differing 
from  each  other,  and  differing  from  the  sums  received 
by  any  of  the  sons,  and  there  is  nothing  indicating  that 
the  deceased  intended  any  such  discrimination  between 
his  children,  but  everything  indicated,  on  the  contrary, 
that  his  intention  was  an  equal  distribution  of  all  his 
property  among  his  ten  children,  he  having  made  no 
bequests  or  devises  in  his  will,  but  having  simply  given 
a  direction  to  the  executors  what  to  do  in  relation  to 
his  property,  and  simply  adding,  *'  the  avails  thereof  to 
be  equally  divided  between  my  ten  children."    This  is 
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no  disposition  of  it,  or  any  part  of  it,  by  will,  any  more 
than  it  would  have  been,  had  he  added  to  the  direc- 
tions given  his  executors,  that  the  avails  thereof  were  to 
be  divided  between  his  ten  children  according  to  the 
statute. 

And  the  sums  advanced  to  each  of  these  ten  children 
are  parts  of  his  estate,  and  must  be  so  considered  in  the 
distribution  of  his  estate  (2  B.  S.  97,  §§  76,  77,)  and  the 
order  on  the  final  accounting  will  be  entered  in  accor- 
dance with  the  view  of  the  case  as  herein  expressed. 

Ordered  accordingly. 


Westchmter  County.— HON.  OWEN  T.  COFFIN,  SuBBoaA^TB, — 

August,  1871. 

Mattek  of  Gates. 

In  the  Tiiatter  of  th^  final  accounting  of  Amos  W.  Gates, 
administrator  of  Carlton  Gates,  deceased. 

The  power  of  the  Surrogate  to  award  costs  does  not  authorize  him,  on  an 
accounting  of  an  administrator,  appointed  in  a  case  of  intestacy,  to 
award  costs  of  the  connsel  for  proponents  of  a  will  which  had  been 
refused  probate. 

The  Surrogate  cannot  award  costs  to  any  person  not  a  party  before  him. 

If  the  Surrogate  makes  such  allowances,  even  by  consent  of  counsel,  and 
they  are  paid  by  the  executor  or  administrator  they  must  neverthe- 
less be  stricken  out,  if  objected  to  on  his  final  accounting. 

The  administrator  in  this  matter  is  the  father  and 
only  next  of  kin  of  the  deceased,  whose  will  was  re- 
fused probate  by  the  Surrogate  in  June,  1870;  there- 
upon letters  of  administration  were  issued  to  Amos  W. 
Gates. 

The  administrator  recently  presented  a  petition  for 
a  final  accounting,  and,  among  others,  cited  William 
Bomer,  who  claims  to  be  a  creditor  of  the  intestate. 
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On  the  return  of  the  citation,  the  administrator  failed 
to  present  or  file  any  account  of  his  proceedings,  and 
thereupon  Mr.  Eomer  claimed  that  the  administrator 
had  neglected  to  comply  with  the  requirements  of  an 
order  made  by  the  Surrogate,  allowing  him  $1,500  for 
his  services  as  proctor  and  counsel  for  the  proponents 
of  the  rejected  will,  and  directing  it  to  be  paid  out  of 
the  estate;  and  he  now  asks  that  such  letters  be  re- 
voked unless  he  comply  with  the  order  by  paying  him 
the  above  sum. 

It  appears,  from  the  proceedings  had  before  the  Surro- 
gate, that  Mr.  Bomer  appeared  as  proctor  and  counsel 
for  the  proponents  of  said  alleged  will,  on  the  return 
of  the  citation,  and  on  the  next  day,  to  which  the  mat- 
ter was  adjourned,  but  not  subsequently ;  that  the  tak- 
ing of  the  testimony  in  regard  to  the  validity  of  the 
alleged  will  occupied  many  days  subsequent  to  the 
last  appearance  of  Mr.  Eomer's  name  on  the  record ; 
that  ultimately  the  alleged  will  was  refused  probate; 
that  in  the  order  rejecting  it  a  provision  was  inserted 
directing  the  costs  and  expenses  of  all  the  parties  to  be 
paid  out  of  the  estate,  the  respective  amounts  to  be 
fixed  by  an  order  to  be  thereafter  made.  Shortly  there- 
after, an  order  was  made  and  filed  fixing  the  sum  to  be 
allowed  to  each  counsel  engaged  in  the  matter,  Mr. 
Bomer  not  being  named  among  them.  In  December, 
1870,  the  Surrogate  made  another  order  allowing  Mr. 
Bomer  $1,500,  as  above  stated. 

The  counsel  for  the  administrator  insists  that  this 
last  order  is  illegal  and  cannot  be  enforced,  because  the 
Sonogate  had  no  power  to  make  it. 

WiftxAM  RoMBR,  inperBon,  and  by  J.  W.  Mills,  ofoounseL 
E.  W.  Van  Pelt,  for  administrator. 

The  Subeoqatb. —  This  is  the  first  occasion  I  have 

Vol.  II.— 10. 
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had  to  examine  into  the  question  of  costs  and  allowances 
in  this  court.  I  have  now  given  it  some  consideration, 
and,  without  going  into  any  minute  history  of  the  sub- 
ject, I  find  that  before  the  adoption  of  the  Revised 
Statutes,  Surrogates  had  no  power  to  award  costs,  and 
that  an  order  awarding  costs  was  coram  non  judice  and 
void.  (Reid  v.  Tanderheyden^  5  Cow.  719.)  On  the  adop- 
tion of  the  Eevised  Statutes,  however,  i)ower  to  award 
costs  in  cases  of  contests  before  them  was  given,  but  such 
costs  had  to  be  taxed  at  the  rates  allowed  in  the  Court 
of  Chancery  for  like  services.  (Halsey  v.  Van  Amringe^ 
6  Paigey  12.)  In  1837,  an  act  was  passed  directing  such 
costs  to  bo  taxed  at  the  rates  then  allowed  in  Courts  of 
Common  Pleas,  and  such  is  still  the  law.  {Devin  v. 
Patclim,  26  iV\Y.,  441) 

In  the  case  of  Halsey  v.  Van  Amringe^  {supraj)  the 
Chancellor  held  that  the  Surrogate  was  not  authorized 
by  the  Eevised  Statutes  to  make  an  arbitrary  allowance 
for  services  and  counsel  fees,  to  be  paid  by  one  party  to 
the  other,  without  reference  to  the  taxable  costs  allowed 
for  similar  services  in  other  courts,  and  the  doctrine  is 
reaflOirmed  in  1  Barb.  Ch.  77,  and  in  Lee  v.  Lee^  (IG  Abb. 
Pr.  127.) 

The  claim  of  Mr.  Eomer  being  for  services  rendered 
on  behalf  of  the  proponents  of  the  will  during  the  con- 
test relating  thereto,  does  not  constitute  him  a  creditor 
of  the  intestate,  so  far  as  this  claim  is  concerned.  The 
only  creditors  to  whom  I  am  authorized  to  decree  pay- 
ment on  a  final  settlement  are  those  whose  claims  arise 
on  contracts  made  with  the  deceased.  Whatever  claim 
he  may  have  in  this  regard  is  against  the  administrator, 
and  I  have  no  power,  on  this  or  any  accounting,  to  decree 
its  i)ayment.  The  order  allowing  Mr.  Eomer  a  gross 
sum  for  his  costs  and  services  is  wholly  unauthorized  by 
any  statute  I  have  been  able  to  find,  and  it  was  not  in 


WESTCHESTER  COUNTY,  AUGUST,  1871.  1 47 


MATTER  OF  GATRS. 


the  power  of  the  parties  to  the  litigation  to  make  an 
agreement  in  reference  thereto,  on  which  he  cotihl  base 
a  claim  against  the  estate  of  the  deceased.  Again,  this 
order  under  which  Mr.  Homer  claims,  is  invalid,  for  the 
reason  that  in  a  proper  case  the  Sim*ogate  can  only 
award  costs  to  a, party,  and  not  to  counsel  of  parties,  and 
tben,  only  in  the  mode  and  to  the  extent  allowed  by  the 
statute.  {WUlcox  v.  Smith,  26  Barb.,  316.)  In  this  last 
case,  it  seems  that  allowances  to  counsel  were  made  by 
agreement  of  counsel  and  parties,  and  were  held  void. 

In  the  case  of  Devin  v.  Patching  above  referred  to,  it 
appears  that  the  Surrogate  of  New  York  directed  a  gross 
sum  of  $500  to  be  paid  to  one  of  Mrs.  Patchin's  counsel, 
and  a  gross  sum  of  $150  to  another.  He  also  directed 
the  gross  sum  of  $500  to  be  paid  to  one  of  Mrs.  Devin's 
counsel,  and  the  like  sum  of  $500  to  another.  There 
was  an  appeal  taken  from  the  deci'ee  on  other  questions, 
but  none  from  the  orders  awarding  these  allowances. 
These  orders  seem  to  have  been  acquiesced  in,  which  is 
tantamount  to  a  positive  agreement  of  the  parties  as 
to  these  allowances.  In  that  case,  the  allowances  to 
counsel  exceeded  the  amount  of  personal  estate,  as 
sworn  to  in  the  petition  for  letters  of  administration. 
Although  these  orders  in  regard  to  costs  were  not  ap- 
pealed from,  yet  the  Court  of  Appeals  took  occasion 
to  review  them,  saying  that  that  court  could  not  permit 
them  to  go  unnoticed,  and  declared  them  illegal  and 
unauthorized,  and  held  that  Surrogates  could  not  award 
costs  to  any  person  not  a  party  before  them,  and  that 
they  could  not  lawfully  act  as  almoners  of  the  estate  of 
deceased  persons.  There  is  this  serious  objection  to 
making  these  arbitrary  allowances :  where  a  Surrogate 
makes  such  allowances,  even  by  consent  of  counsel,  and 
they  are  paid  by  the  legal  representative,  and  credited 
to  him  in  his  accounts,  as  finally  rendered,  if  objected 
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to  by  any  party  interested,  they  must  be  stridden  out 
and  disallowed,  and  he  must  account  for  and  pay  the 
same  into  the  fund,  although  by  so  doing  he  has  to  pay 
thorn  out  of  his  own  pocket.  Again,  ordinarily,  a  Sur- 
rogate may  punish  a  party  for  contempt,  who  refuses  to 
obey  a  legal  order  made  by  him.  Can  this  Court 
punish  a  party  for  contempt,  or  revoke  liis  letters,  be- 
cause he  refuses  to  obey  an  illegal  order  t  The  statute 
gives  this  power  to  punish  for  contempt,  only  in  case 
of  disobedience  to  lawful  orders. 

I  am  aware  that  a  practice  obtains  in  many  of  the 
Surrogates'  Courts,  in  various  counties,  of  making  such 
allowances,  based  on  the  agreement  of  opposing  coun- 
sel, which  practice  has  doubtless  sprung  from  the  fact 
that  the  existing  laws  make  no  suitable  provision  for 
costs  in  these  courts ;  and,  although  my  convictions  as 
to  the  proi)er  construction  of  the  statute,  and  as  to  my 
duty  in  this  respect,  may  be  distasteful  to  the  bar  gen- 
erally, I  must  yet,  in  my  judicial  capacity,  declare  these 
convictions,  in  order  that  it  may  be  understood  that 
hereafter  I  can  only  award  costs  in  pursuance  of  the 
provisions  of  the  statutes,  as  construed  by  courts  to 
whose  decisions  it  is  our  duty  to  submit 

I  have  carefully  considered  the  whole  subject,  and 
have  deliberately  arrived  at  this  result.  My  disposition 
is  to  be  liberal  to  counsel,  but,  in  order  to  be  so,  I  can- 
not be  expected  to  disregard  the  plain  provisions  of- 
statutes,  and  the  decisions  of  the  highest  judicial  tribu- 
nal of  the  state. 

The  application  of  Mr.  Bomer  is  denied. 
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Wbstchbsibs  Countt.— HON.   OWEN  T.   COFFIN,   Sdbboqatb.— 

Decembsr,  1872. 

SUMMBBFIELD  VS.  HOWTB. 

In  the  matter  of  the  Estate  of  Jane  Summebfield, 

deceased. 

In  proceedings  in  Sarrogste's  courts  (under  L.  1870,  Ch.  394)  for  the  search 
and  seizure  of  property  of  the  decedent  alleged  to  be  withheld  from 
the  administrator,  the  Surrogate  has  no  power  to  try  the  question  of 
the  title  to  the  property  in  dispute. 

This  was  a  proceeding  under  chapter  394,  of  the  laws 
of  1870,  for  the  examination  of  a  person  alleged  to  have 
property  of  the  deceased  in  his  possession  which  he  re- 
fused to  deliver  to  the  administrator. 

S.  D.  GiFFORD,/or  the  adminUinUor. 
W.  Hkrbino,  oppoied. 

The  Subeogatb. — By  an  act  passed  April  27, 1870, 
Chap.  394)  the  additional  power  is  conferred  upon 
Surrogates  to  subpoena  and  examine  certain  persons 
who  are  alleged  to  conceal  or  withhold  property  that  was 
possessed  by  deceased  persons  at  the  time  of  their  death 
or  of  which  they  were  possessed  within  two  years  prior 
thereto.  "Such  person  shall  be  sworn  truly  to  answer 
all  questions  concerning  the  estate  and  effects  of  the 
deceased,  and  shall  be  examined  fully  and  at  large  in 
relation  to  said  effects."  (^4.) 

Section  five  provides  that  if  it  shall  appear  to  the 
Surrogate  that  any  effects  of  the  deceased  are  concealed 
or  withheld,  and  the  person  having  the  possession  of  such 
property  shall  not  give  the  security  provided  in  the  next 
section,  the  Surrogate  shall  issue  a  warrant  to  the  sheriff, 
or  a  constable,  to  search  for,  seize  and  deliver  the  same 
to  the  executor  or  administrator. 
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Section  six  declares  that  such  warrant  shall  not  be 
issued,  if  the  person  in  whose  possession  the  property 
may  be,  shall  give  a  bond  with  sureties  to  the  executor 
or  administator  conditioned  that  he  will  account  for  and 
pay  the  value  of  such  property  to  the  executor  or  ad- 
ministrator, whenever  it  shall  be  determined,  in  any  soit 
to  be  brought  by  said  executor  or  administrator,  that  said 
property  belongs  to  the  estate  of  such  deceased  person. 

In  this  matter,  it  is  shown  that  the  person  subi)oenaed, 
Mr.  Howie,  has  in  his  possession  a  mantel  clock  which  be- 
longs to,  and  was  in  the  possession  of  the  deceased  on  the 
day  of  her  death.  The  counsel  for  Mr.  Howie,  proposed 
to  cross-examine  his  client  with  a  view  to  showing  that 
the  clock  was  given  to  him  by  the  deceased ;  in  other 
words,  to  prove  the  title  to  it  in  himself.  To  this  the 
counsel  for  the  administrator  objects  on  the  ground  that 
it  is  not  competent  for  this  court  to  adjudicate  upon  the 
question  of  title  to  the  property. 

The  object  of  the  statute  is,  apparently,  to  furnish 
a  speedy  and  summary  mode  of  enabling  legal  represen- 
tatives to  obtain  possession  of  i)roperty  alleged  to  belong 
to  estates  they  represent,  where  the  same  is  concealed  or 
possessed  by  others.  It  provides  for  the  examination 
of  no  witnesses  other  than  the  person  or  persons  alleged 
to  conceal  or  withhold  it.  Hence,  it  is  plain  that  this 
court  has  no  power  to  try  the  question  of  title.  This 
becomes  more  apparent  on  examining  the  sixth  section, 
in  which  the  condition  of  the  bond  to  be  given,  is  pre- 
scribed to  be,  that  the  obligor  will  pay  the  legal  rep- 
resentative the  value  of  the  property,  if  in  any  suit  to  be 
brought  by  him,  it  shall  be  determined  that  the  property 
belongs  to  the  estate  of  the  deceased. 

I  regard  it  as  the  duty  of  the  Surrogate,  in  case  he  is 
satisfied  from  the  testimony  of  the  person  examined,  that 
there  is  any  reasonable  ground  to  believe  that  the  prop- 
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erty  belongs  to  the  estate,  to  issue  his  warrant  as  di- 
rected by  the  act,  unless  the  requisite  bond  be  given. 

The  objection  sustained. 


Westchester   County.— HON.   OWEN  T.  COFFIN,    Surrogate.— 

October,  1874. 

Hart  v.  Duffy. 

In  the  matter  of  the  final  accounting  of  John  Duffy  and 
Ephratm  Sours,  Executor^  &c.j  of  Philip  Duffy, 
deceased. 

A  decree  settling  the  acconnt  of  an  executor,  &c.,  will  only  be  opened  on 
petition  for  that  purpose,  alleging  proper  grounds  therefor,  such  as 
default,  mistake,  accident  or  error. 

The  Surrogate  will  not,  after  a  lapse  of  six  years  from  the  final  settlement 
of  an  executor's  accounts,  compel  the  executor  to  account  for  portions 
of  tho  estate  alleged  to  have  been  purchased  by  the  executor  himself 
or  otherwise  improperly  applied,  where  it  appears  that  such  pur- 
chase and  application  of  funds  were  made  with  the  knowledge  and 
assent  of  the  party  in  whose  interest  the  accounting  is  sought,  a  re< 
nduary  legate^,  and  that  the  latter  was  cognizant  of,  and  consented 
to,  the  accounts  of  the  executor  as  finally  settled.  So  held  upon  an 
application  by  a  receiver  of  the  property  of  the  residuary  legatee. 

The  petition  alleged  that  the  petitioner,  Monmouth 
Q.  Hart,  was  on  the  3rd  June,  1874,  duly  appointed  re- 
ceiver of  all  the  debts,  property  and  equitable  interests 
of  one  Edward  Duffy,  in  an  action  in  the  supreme  court, 
in  which  Michael  Daly  is  plaintiff  and  said  Edward 
Daffy,  defendant ;  that  having  executed  and  filed  the 
proper  bond  as  such  receiver,  an  order  was,  on  the 
27th  June,  1874,  made  by  the  Honorable  A.  B.  Tappen, 
a  Justice  of  the  Supreme  Court,  authorizing  and  direct- 
ing said  receiver  to  institute  a  proceeding  in  this  court 
against  the  above  named  executor,  &c.,  of  said  deceased, 
who  was  the  father  of  said  Edward  Duffy  and  then 
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follow  the  allegations  usual  iu  a  petition  for  a  citation  to 
compel  executors  to  render  an  account  and  to  pay  over 
to  said  petitioner  an  alleged  interest  of  said  Edward 
Du£fy  in  the  funds  of  said  estate,  to  the  extent  of  th6 
petitioner's  claim. 

The  executors  filed  an  answer  to  the  petition  in  which 
they  allege  that  in  Sept.,  1868,  they  had  a  final  account- 
ing in  relation  to  said  estate,  that  all  the  parties  inter- 
ested, including  said  Edward  Duffy,  were  duly  cited  to 
attend  such  accounting,  and  that  such  further  proceed- 
ings were  had  that  a  decree  was  duly  made  and  entered 
at  that  time,  and  their  account  finally  settled  and  allow- 
ed ;  and  they  further  allege  that  since  said  accounting 
no  property  or  effects  of  the  Qstate  have  come  into  their 
hands,  and  that  none  such  exist.  The  executors  then 
produced  the  records  and  files  of  the  Surrogate's  o£Sce 
which  verified  the  correctness  of  their  allegations  relat- 
ing to  said  final  accounting,  including  proof  of  due  and 
proper  service  of  the  citation  upon  said  Edward  Duffy. 
It  was  thereupon  insisted  on  their  behalf  that  the  pro- 
ceedings should  be  dismissed.  This  was  resisted  on  the 
part  of  the  petitioner,  it  being  alleged  aliunde  the  pe- 
tition, that  the  account,  so  filed  on  said  final  accounting, 
disclosed  the  fact  that  one  of  the  executors  had  purchased 
for  himself  a  portion  of  the  real  estate  of  the  testator, 
which  the  executors  were,  by  the  will,  ordered  to  sell.  It 
was  therefore  claimed  that  the  same  still  belonged  to 
said  estate,  and  that  said  Edward  Duffy  had  an  interest 
therein  as  residuary  devisee.  It  was  also  claimed  that 
funds  belonging  to  the  estate  had  been  used  by  the  ex- 
ecutors to  pay  mortgages  upon  other  lands  devised  to 
other  devisees,  and  that  those  funds  having  been  illegally 
applied,  should  now  be  accounted  for  by  the  executors. 
It  was  proven  that  Edward  Duffy  knew  and  approved 
of  the  sale  of  the  lands  to  his  brother,  the  executor,  at  the 
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time  it  was  done,  and  also  knew  and  approved  of  the  ap- 
plication of  the  funds  to  extinguish  the  inortcrages  when 
that  was  done,  that  he  had  a  knowledge  of  the  account 
rendered  by  the  executors  on  the  accounting,  and  was 
satisfied  therewith,  and  that  he  was  then  about  thirty 
years  old.  It  was  also  shown  that,  after  the  executor  so 
purchased  said  lot,  he  erected  a  house  thereon  and  other- 
wise improved  the  property  and  has  since  sold  and  con- 
veyed a  part  of  it,  and  that  all  this  was  done  with  the 
knowledge  and  assent  of  said  Edward  Duffy.  It  also 
appears  that  all  these  transactions,  except  perhaps  the 
sale  of  a  part  of  the  lot,  occurred  prior  to  the  accru- 
ing of  the  account  on  which  judgment  was  obtained 
against  Edward  Dufiy  by  Daly. 

J.  W.  MnuB,  for  petitumer. 

Danikl  Height,  and  J.  O.  Dykman^/ot  executor. 

The  Subbooate. — ^The  decree  entered  on  the  final 
accounting  in  1868,  could  only  be  opened,  I  apprehend, 
by  means  of  a  petition  filed  lor  that  purpose,  alleging 
some  proper  ground  therefor.  The  petition  in  this  mat- 
ter makes  no  allusion,  either  in  its  allegations,  or  pray- 
er, to  that  decree,  and  wa$,  perhaps,  prepared  in  ignor- 
ance of  its  existence.  The  only  ground  upon  which  a 
Surrogate  has  power  to  open  such  decrees,  is  where  they 
were  taken  by  default  and  to  the  injury  of  the  petitioner, 
or  where  there  is  an  allegation  of  mistake,  accident  or 
error.  (Bew.  v.  BastingSy  1  Barb.  Ch.  R.  452  ;  Dohke  v. 
McLaren^  41  Barb.  491 ;  Sipperhf  v.  Baucus,  24  N.  T.,  46) 
And  the  grounds  should  be  alleged  in  the  petition. 
This  court  ought,  therefore,  to  dismiss  the  application, 
but  the  petitioner  claims  that  the  executor  should  be 
compelled  to  account  for  the  value  of  the  land  purchas- 
ed by  one  of  them,  and  also  for  other  funds  realized 
from  the  sale  of  other  portions  of  the  realty  which  were 
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used  to  pay  mortgages  upon  other  lands  specifically  de- 
vised.   I  propose  to  dispose  of  these  questions  here. 

It  is  well  established  by  authority,  and  may  be  regard- 
ed as  an  elementary  principle,  that  a  purchase  of  lands 
by  executors  which  they  are  ordered  or  authorized  by 
the  will  to  sell,  enures  to  the  benefit  of  the  estate,  and 
that  any  one  interested  may  enforce  his  rights  in  regard 
to  them  as  if  they  were  still  unsold  (4  KenVs  Comm.  438 
and  cases  cited.)  Is  the  petitioner  in  this  matter  in  a  po- 
sition to  avail  himself  of  this  principle  t  He  undoubted- 
ly stands  in  the  place  of  Edward  Duffy,  and  is  entitled 
only  to  his  rights  as  they  existed  at  the  date  of  the 
judgment,  or,  at  most,  of  the  accruing  of  the  claim  on 
which  the  judgment  is  based.  If  Edward  were  the  pe- 
titioner in  this  matter,  I  apprehend  he  would  be  pre- 
cluded from  making  any  such  claim,  because  he  would 
be  estopped  by  his  knowledge  of,  and  consent  given  to, 
the  sale  to  the  executor.  This  act  was  impliedly  and 
expressly  sanctioned  by  him,  and  he,  with  full  knowledge, 
stood  quietly  by  and  permitted  the  executor  to  go  on  and 
improve  the  lands  so  purchased  by  him,  and  even  to  sell 
a  portion  of  them  to  other  parties.  It  seems  to  me  a 
clear  case  of  estoppel  in  pais.  In  such  a  case,  Ohancel- 
lor  Kent  {supra)  says  "  the  cestui  qui  trust  is  entitled,  as 
of  course  at  his  election,  to  acquiesce  in  the  sale,  or  to 
have  the  property  reexposed  to  sale."  In  the  case  of 
Dongrey  v.  Topping  (4  Paige^  94),  it  was  held  that  where 
property  was  sold  by  order  of  a  Surrogate,  and  the  terms 
of  sale  were  that  a  clear  and  satisfactory  title  should  be 
given,  and  the  administratrix  (the  widow)  was  cognizant 
of  the  terms,  was  present  at  the  sale  and  joined  in  the  con- 
veyance, she  was  estopped  from  claiming  dower  as 
against  the  purchaser.  Ignorance  of  rights  on  the  part 
of  the  person  making  the  representations,  or  acquiescing, 
will  not  preclude  the  application  of  the  estoppeL     (9 
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BarTL  &  Cress.  452 ;  1  Stary^s  Eq.  Jur.  ^  386 ;  Kingsley 
V.  Vernon^  4  Sandf.j  361.)  The  same  principle,  1  think, 
is  applicable  to  the  use  of  the  funds  of  the  estate  in  the 
extinguishment  of  mortgages  upon  lands  specifically 
devised. 

Again,  Edward  Bufiy,  having  a  knowledge  of  all  the 
&cteatthetime  they  occurred,  would  be  concluded  by 
inslaches  from  opening  the  account,  were  it  otherwise  a 
proper  case  for  it  The  delay  intervening  is  nearly  six 
years,  and  the  court  will  not  interpose  where  a  party 
has  left  his  rights  in  a  state  of  repose  for  so  long  a 
period.  {Sogers  v.  Sogers^  1  Paige^  188 ;  Sipperly  v.  Bcm- 
ci»,  supra.) 

The  legal  title  to  the  lands  in  question  is  in  John 
Duflfy.  He  and  his  co-executor  conveyed  them,  by  virtue 
of  a  power  contained  in  the  will,  to  Martin  Dowling, 
who  8ubse(|uently  conveyed  them  to  John  Duffy.  It 
seems  to  me  that  the  petitioner  must  apply  to  some  other 
foram,  if  he  desires  to  have  those  conveyances  declared 
void  so  that  the  lien  of  his  judgment  may  attach. 

Of  course,  I  am  not  called  upon  here  to  pass  upon 
any  question  affecting  the  rights  of  the  infant  legatee, 
named  in  the  will. 

From  the  views  above  expressed,  it  follows  that  the 
proceeding  must  be  dismissed. 

Ordered  accordingly. 


hao^L 
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WK8TCHE8T1ER  CoUNTY.— HON.  OWEN  T.  COFFIN,  SURBOOATX.— 

OOTOBRR,    lti74. 

Mattee  of  Habt. 

In  the  matter  of  the  application  to  remove  Hbnby  W. 
Habt^  one  of  tiie  executors j  &c.  of  John  0.  Hart, 
deceased. 

The  whole  estate  consisted  of  realty ,  with  an  annual  rental  of  $30,000 
held  by  the  executor  in  trost  under  the  wilL  On  an  order  being 
made  removing  the  executor  in  defiault  of  his  giving  a  bond,  with 
sureties  — Heldj  that  the  amount  of  the  penalty  of  the  bond  required 
of  him  was  discretionary  with  the  Surrogate. 

Held  further, — that  the  sureties  on  such  a  bond  would  not  be  required  to 
justify  in  double  the  amount  of  penalty. 

Thb  facts  are  fully  stated  in  the  opinion. 

Thomas  NeusoNi /or  petittonera. 
D.  W.  Trayis,  for  the  executor. 

The  Subbogate. — An  order  was  recently  made  in  the 
above  matter  directing  the  removal  of  the  executor  on 
the  ground  that  his  circumstances  were  so  precarious 
as  not  to  afford  adequate  security  for  his  due  adminis^ 
tration  of  the  estate,  unless  he  should  give  a  bond  with 
sureties  as  required  by  the  statute.  He  now  proposes 
to  give  such  bond. 

The  question  now  to  be  considered  is,  what  shall  be 
the  amount  of  the  penalty  of  the  bond.  Section  20,  ot 
3  B.  S.y  5  Ed.j  157,  provides  that  in  such  case  the  Surro- 
gate "  shall  require  such  person  to  give  bond  with  sure- 
ties, like  those  required  by  law  of  administrators." 
By  section  42,  of  3  E.  S.  161,  it  is  provided  that  "  every 
person  appointed  administrator  shall,  before  receiving 
letters,  execute  a  bond  to  the  x>eople  of  this  state,  with 
two  or  more  competent  sureties  to  be  approved  by  the 
Surrogate,  and  to  be  jointly  and  severally  bound.    The 
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penalty  in  such  bond  shall  not  be  less  than  twice  the 
value  of  the  personal  estate  of  which  the  deceased  died 
possessed." 

The  testator  died  x>ossessed  of  about  $7,000  of  per- 
sonal property,  and  siezed  of  real  estate,  mostly  in  the 
city  of  Ifew  York,  valued  at  some  $350,000,  and  produc- 
ing an  annual  income  of  about  $30,000.  This  real  es- 
tate is  held  in  trust  by  three  executors,  of  whom  said 
Hart  is  one,  and  they  are  to  receive  and  apply  these 
rents  as  directed  by  the  will.  It  is  further  provided  in 
the  will  that  said  Hart  shall  act  as  agent  in  collecting 
the  rents,  keeping  the  property  in  repair,  &c.  He  thus 
acts  in  a  double  capacity  as  agent  in  receiving  the  rents 
and  keeping  the  property  insured,  repaired,  &c.,  and  then 
he  holds,  and  is  to  apply,  the  residue  in  his  character 
as  executor.  Of  course  he  may  thus  control  the  whole 
of  the  rents,  as  he  cannot  be  compelled  to  pay  over  any 
portion  to  his  co-executors. 

The  $7,000  of  personal  property  has  been  used  and 
applied  in  the  due  course  of  administration,  and  been 
folly  accounted  for  on  a  recent  accounting  had  before 
me. 

I  have  been  unable  to  find  any  case  resembling  this, 
except  that  of  Holmes  y.  Cocky  (2  Barb.  Ch.  B.  426).  There, 
as  here,  the  personal  estate  had  all  been  administered^ 
and  the  only  duty  left  for  the  executor  to  perform,  was 
to  sell  some  real  estate  and  distribute  the  proceeds,  as 
directed  by  the  will.  The  chancellor  says,  "the  statute 
has  not  fixed  the  amount  of  the  security  to  be  given  in 
such  cases,  except  that  it  cannot  be  less  than  twice  the 
value  of  the  personal  estate.  (3i2.JS.  157,  ^  20.)  But 
security  in  double  the  amount  of  the  proceeds  of  the  real 
estate  which  may  come  into  the  hands  of  the  executor, 
for  the  benefit  of  others,  by  virtue  of  his  trust,  is  not  un- 
reasonable where  the  executor  has  become  insolvent ; 
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unless  the  amount  is  very  large.  In  that  case,  security 
to  a  limited  amount  beyond  the  fund  to  be  adminis- 
teredj  should  be  deemed  sufficient." 

If,  however,  we  are  to  be  guided  by  the  strict  letter 
of  the  statute  above  quoted,  then  the  amount  of  the  pen- 
alty of  the  bond  would  be  sufficient,  if  fixed  at  $14,000. 
But  here  the  reason  for  the  statute  rule  would  not  apply, 
because,  at  this  time,  there  is  no  personal  property  be- 
longing to  the  estate,  and,  following  the  literal  language 
of  the  statute,  a  bond  with  a  mere  nominal  penalty  might 
be  regarded  as  sufficient.  It  is  perfectly  obvious,  how- 
ever, that  the  object  of  the  statute,  in  requiring  an  ex- 
ecutor, in  a  case  like  this,  to  give  a  bond,  is  to  secure 
those  interested  in  the  estate  from  probable  loss.  It  will 
be  observed  that  the  language  used  in  the  statute  is  that 
"  the  penalty  of  the  bond  slmll  not  be  less  then  twice  the 
value  of  the  personal  estate,"  &c.  In  the  other  direc- 
tion there  is  no  limit.  It  may  be  ten  times  the  value. 
Here  no  sale  of  real  estate  is  in  question,  as  in  the  case 
of  Holmes  v.  CocJc  {supra),  but  only  the  renting.  The 
rental,  as  stated,  is  about  $30,000  annually :  the  bene- 
ficiaries who  are  interested  for  life  are  all  young ;  and 
the  rents  to  be  received  by  the  executor  will  probably 
amount  to  several  hundreds  of  thousands  of  dollars.  It 
would  be  oppressive  to  require  the  executor  to  give  a 
bond  in  a  penalty  double  the  amount  which,  by  a  calcu- 
lation based  on  the  annuity  table,  will  be  likely  to  come 
into  his  hands.  The  amoimt  of  the  penalty  of  the  bond 
is  discretionary,  in  such  cases,  with  the  Surrogate.  In 
fixing  it  in  this  matter,  as  in  every  other  like  case,  the 
fact  should  not  be  lost  sight  of,  that  the  end  to  be  at- 
tained is  to  secure  the  estate  against  loss.  Taking  into 
consideration  the  power  possessed,  by  any  person  inter- 
ested, of  calling  upon  the  executor,  at  any  time,  and  as 
frequently  as  the  exigency  of  the  case  may  require,  to 
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render  his  account  to  the  court,  I  shall  deem  it  safe  to 
accept  a  bond  in  the  penalty  of  $50,000.  It  is  true  this 
is  not  quite  double  the  amount  of  the  annual  rents,  but 
even  this  is  a  large  sum,  and  amply  sufficient,  in  my 
judgment,  under  the  circumstances,  for  the  protection 
of  those  interested. 

The  penalty  of  the  bond  is  accordingly  fixed  at  that 
sum. 


Within  the  time  limited  by  statute,  a  bond  was  pre- 
sented, in  pursuance  of  the  foregoing  decision,  and  the 
counsel  for  the  petitioners  attended  before  the  Surrogate 
pursuant  to  notice,  to  examine  the  proposed  sureties 
touching  their  competency.  These  sureties,  some  six  in 
number,  justified  in  different  sums,  aggregating  $65,- 
000.  It  was  then  claimed  that  the  bond  was  insufficient 
for  the  reason  that  the  sureties  had  not  justified  in  the 
sum  of  $100,000,  being  double  the  amount  of  the  pen- 
alty. The  counsel  for  the  executor  insisted  that  a  justi 
flcation  to  the  extent  of  the  penalty  of  the  bond  was 
alone  sufficient. 

The  Surrogate. — ^The  statute  is  silent  on  the  sub- 
ject, merely  requiring  "  two  or  more  competent  sureties 
to  be  approved  by  the  Surrogate. "  I  see  no  reason  why 
the  amount  to  be  secured  should  require  sureties  who 
could  justify  in  quadruple  that  sum.  In  the  case  of 
Bennett  v.  Byrne  (2  Barb.  Ch.  1,)  the  Chancellor  held  that 
a  general  guardian  should  give  a  bond  in  a  penalty 
double  the  value  of  the  property,  &c.,  of  the  infant,  with 
sureties,  and  the  Surrogate  should  require  the  sureties 
to  justify  in  at  lease  the  amount  of  the  i)enalty  of  the 
bond ;  and  he  remitted  the  proceedings  in  that  matter 
to  the  Surrogate,  with  directions  to  take  a  bond  in  a  cer- 
tain penal  sum,  with  two  sufficient  sureties  who  could 
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Justify  in  the  amount  of  the  penalty.  He  does  not  say 
each  should  bo  justify,  but,  in  effect,  the  two  together. 
It  is  true,  the  statute  proyides  that  the  Surrogate  shall 
require  of  the  guardian,  a  bond  to  the  minor,  with  "suf- 
ficient security"  to  be  approved  by  him  in  a  penalty  dou- 
ble the  amount  of  the  personal  estate,  &c.,  while  in  the 
case  of  the  appointment  of  an  administrator,  he  shall 
require  a  bond  "with  two  or  more  competent  siureties.*' 

Thus,  one  person  in  the  case  of  the  guardian,  who  can 
justify  in  the  amount  of  thQ  penalty,  may  be  regarded 
by  the  Surrogate  as  "sufficient  security,'*  yet  he,  or  the 
Chancellor,  might  exact  two  or  more,  and  tlien,  as  in  the 
case  of  administrators,  a  justification  of  both,  or  all  of  the 
sureties  together,  in  the  amount  of  the  penalty,  is  suffi- 
cient. 

The  bond  presented  is  therefore  approved. 


Westchester  County.— HON.   OWEX   T.   COFFIN,   Subroo^tb.— 

December,  1876. 

Field  v.  Field. 
In  the  matter  of  the  Estate  of  Oharlotte  Field,  deceased. 

The  duty  of  counsel  to  reduce  to  writing  stipulations  in  the  nature  of 
admissions  of  matters  of  fact, — considered. 

The  Surrogate,  although  authorized  by  2  R.  S.  96,  ^  74.,  upon  an  accounting, 
to  reserve  from  distribution  a  sum  sufficient  to  satisfy  a  claim  against 
the  estate  not  due,  or  under  litigation,— cannot  reserve  for  antici- 
pated costs  of  such  litigation. 

Only  claims  against  the  estate,  not  those  against  the  executor  or  admixna- 
trator,  can  be  reserved  for,  under  that  section. 

In  computing  the  amount  of  assets  in  the  hands  of  the  executor  or  admin- 
istrator, •when  ajudgment  creditor  applies  for  leave  to  issue  execu- 
tion, the  claim  of  the  attorney  or  counsel  of  the  executor  or  adminis- 
trator, for  professional  services  rendered  to  him,  and  not  upon  the  re- 
tainer of  the  deceased,  in  the  unsuccessful  defence  of  the  applicant's 
Judgment,  cannot  be  deducted. 
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An  order  made  after  the  filing  of  papers  in  opposition  and  fttUy  hearing 
connael,  is  not  to  be  deemed  taken  by  default,  within  the  rules  as  to 
leaTe  to  o|)en,  merely  because  it  was  finally  made  in  the  absence  of 
the  counsel,  after  adjournments  for  bis  convenience. 

To  justify  opening  a  defjiult,  it  must  appear  that  the  defaulting  party  haa 
suffered  loss  or  injnry,  which  justioe  requires  he  should  be  penoi^tect 
to  recover  or  repair. 

This  was  au  application  to  open  an  order  made  by 
the  Surrogate,  on  the  petition  of  a  judgment  creditor. 

On  the  11th  of  April,  1876,  Garrison  Field  presented 
a  petition  to  this  court,  in  which  he  stated,  amongst 
other  things,  that  he  had  obtained  judgment  against 
Nicholas  Field,  as  executor  of  said  Charlotte  Field,  de- 
ceased, for  $3,007.25,  damages  and  costs,  and  also  $92.89 
costs  on  appeal ;  and  praying  that  the  executor  be  re- 
quired to  show  cause  why  an  execution  should  not  be 
issued.  An  order  was  thereupon  made,  requiring  the 
said  executor  to  appear  on  the  21st,  then  instant,  and 
render  an  accoimt  and  show  cause  accordingly.  A  citation 
to  that  effect  was  duly  sworn  on  the  13th ;  and  on  the 
return  day,  the  matter  was  adjourned,  and  was  thereafter 
postponed  from  time  to  time,  until  the  24th  day  of  May, 
following,  on  which  day  the  executor  filed  a  verified 
acconnt  or  "  statement"  of  the  affairs  of  the  estate,  from 
which  it  appeared  that  he  had  assets  of  the  estate  in 
his  hands,  amounting  to  $4,109.12,  to  which  may  be 
added,  on  suggestion  and  by  consent,  $2,589  more,  being 
the  amount  of  a  mortgage  given  by  one  Terks,  making 
in  all  6,698.12 ;  and  that  he  had  paid  out  the  sum  of 
$1,383.82 ;  that  claims  had  been  presented  against  the 
estate,  to  the  amount  of  $4,034,  of  which  $1,730,  seemed 
to  be  for  attorney  and  counsel  fees,  of  which  a  portion 
was  apparently  incurred  in  the  case,  in  which  the  then 
petitioner's  judgment  were  obtained.  Treating  this  last 
sum  as  composed  of  claims  to  be  paid  in  full,  there  re- 
mained only  an  outstanding  claimofone  Archer  unpaid 

Vol.  IL— 11. 


162  CASES  IN  THE  SURROGATES'  COURTS. 

FIELD  V,  FIRLD. 

— ^ * 

of  $2,300,  and  the  amount  of  these  judgments  and 
interest. 

No  testimony  was  taken  on  the  accounting,  and  there 
was  nothing  in  the  shape  of  written  admissions  or  stip- 
ulations of  the  parties,  other  than  the  amount  added,  as 
above  stated,  to  the  sum  of  the  assets. 

After  various  adjournments,  and  after  frequent  ap- 
pearances of  the  parties  by  counsel,  at  which  no  progress 
was  made,  on  the  7th  July,  1876,  an  order  was  entered 
granting  leave  to  issue  execution  for  the  sum  of  $1,975, 
being  about  sixty  per  cent,  of  the  amount  due.  Execu- 
tion was  accordingly  issued ;  and  on  the  18th  of  Septem- 
ber, 1876,  an  application,  representing  that  such  execu- 
tion had  been  returned  unsatisfied,  was  made  to  the  court 
for  an  attachment  against  the  executor,  which  was  grant- 
ed, and  the  attachment  was  issued,  and  the  executor  was 
attached.  On  the  return  day,  the  usual  interrogatories 
were  filed,  and  the  same  were  duly  answered  on  the  10th 
October,  to  which  day  the  matter  had  been  duly  ad- 
journed, when  it  was  determined  that  the  answers  were 
insufiicient  to  purge  the  executor  of  the  contempt. 

Thereupon,  an  order  was  obtained  by  the  executor, 
on  a  petition  presented  for  that  purpose,  requiring  the 
judgment  creditor  to  show  cause,  on  the  21st  Oct.,  why 
the  order  directing  execution  to  issue  should  not  be  va- 
cated. The  grounds  of  the  application,  as  set  forth  in 
the  petition  were,  in  substance,  that  the  executor  was 
ignorant  of  the  order  directing  execution  to  issue,  until 
he  was  called  upon  by  the  sheriff  with  the  execution ; 
that  at  the  time  said  order  was  made,  an  action  {Archer 
V.  Field)  was  pending,  to  recover  the  amount  of  said 
claim  of  $2,300,  reserved  as  aforesaid,  and  which  action 
was  still  undetermined;  that  an  appeal  had  been, 
on  the  26th  day  of  July,  ;I876,  taken  by  the  execu- 
tor, from  the  judgment  of  the  general  term  of  the 
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Supreme  Oourt,  on  which  judgment'ihis  court  had  di- 
rected execution  to  issue,  and  it  was^sfctted,  that  in  so 
appealing,  the  executor  did  not  give  the  requisite  under- 
taking to  stay  execution  pending  such  appeal;  and  he 
alleged  that  he  could  not  safely  pay  the  amount  of  the 
execution  pending  said  action  and  appeal. 

This  court,  on  the  3d  Nov.,  declined  to  vacate  the 
order  permitting  execution  to  issue. 

The  application  was  by  permission,  renewed  on  the 
29tJi  Nov.,  on  petition  and  affidavits,  alleging,  amongst 
other  things,  that  the  order  granting  leave  to  issue  exe- 
CQtion  "was  issued  by  default;''  that  the  order  for  the 
attachment  was  granted  exparte^  and  without  knowledge 
by  this  court,  that  the  appeal  had  been  perfected ;  that 
the  court  In  fixing  the  amount  in  the  order  for  leave  to 
issue  execution,  acted  under  a  mistake  of  the  facts ;  and 
that  there  was  a  palpable  error  in  the  amount  fixed, 
for  which  execution  was  ordered  to  be  issued,  as  ap- 
peared from  the  face  of  the  account,  the  amount  being 
much  too  large,  and  esi>ecially  considering  the  ac- 
tion pending  about  the  disputed  claim  of  Archer,  and 
the  appeal.  The  affidavit  of  IVIr.  Millard,  i)roctor  for 
the  executor,  read  on  the  application,  tended  to  show 
that  the  ^TTerk's  mortgage"  was  added  to  the  state- 
ment of  the  executor,  so  filed,  without  his  knowledge 
or  consent ;  that  the  appeal  to  the  Court  of  Appeals 
and  the  pendency  of  the  action  of  Arclier  v.  Fields 
touching  the  claim  of  $2  300,  were  matters  of  state- 
ment made  by  counsel,  in  presence  of  this  court, 
pleading  the  application  for  leave  to  issue  execution. 

J.  S.  MILLA.RD,  and  C.  Frost,  for  the  executor. 
Caleb  QBiFFiNy /or  the  judgment  creditor. 

The  SuitROGATB. — The  history  of  this  case  aflfbrds  an 
illustration  of  the  frequently  loose  manner  in  which  pro- 
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ceedings  are  condncted  by  counsel.  Often,  the  gravity  of 
the  questions,  and  interests  involved,  are,  from  the  press- 
ure of  other  business,  overlooked,  as  they  would  not  prob- 
ably be  in  proceedings  in  other  courts,  where  rules  are 
established  for  the  government  and  guidance  of  counsel. 
It  is  exceedingly  unsatisfactory  that  a  matter  should  be 
permitted  to  drift  along  from  week  to  week  and  month 
to  month,  without  much  else  being  accomplisiied  than  to 
meet  and  adjourn  by  consent,  or  by  reason  of  the  ab- 
sence of  counsel.  It  results  from  such  a  course,  that,  in 
process  of  time,  the  court,  and  i)ossibly  the  counsel,  In 
a  great  measure,  lose  sight  of  the  questions  involved, 
and  only  recall  them  after  considerable  study  and  effort. 
In  this  very  case,  it  is  now  impossible  for  me  to  conject- 
ure why  the  order  granting  leave  to  issue  execution  was 
not  granted  on  the  day  when  the  executor  filed  his  ac- 
count, or  "statement.''  It  is  not,  therefore,  surprising 
that  I  should  fail  to  recall  occasional  conversations  of 
counsel  about  any  of  the  matters  involved.  The  higher 
courts  have  long  established  rules  to  the  effect  that  they 
will  disregard  all  agreements,  or  stipulations  of  counsel 
not  reduced  to  writing,  and  signed.  So,  an  admission 
of  facts,  in  a  proceeding,  should  be  reduced  to  writing,  to 
be  of  any  effect,  for  the  reason  that  it  will  not  be  safe  to 
trust  to  the  frailty  of  memory,  especially  after  the  lapse 
of  a  considerable  period. 

In  this  proceeding,  which  was  commenced  in  April, 
last,  and  concluded  in  July,  following,  I  have  nothing 
whatever  before  me,  except  the  petition  and  the  account. 
Xot  a  particle  of  testimony  was  taken,  and  tl-^  only  ad- 
mission made  by  the  parties  is  embodied  in  the  account 
as  a  charge  against  the  executor,  \n  my  own  hand- 
writing, as  follows :  "  Yerk's  mortgage  (admitted) 
$2,589."  Had  a  request  been  made  that  other  admis- 
sions, if  any,  affecting  the  matte:    should  be  reduced  to 
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writing,  doubtless  it  would  have  been  done.  Of  casual 
conversations  between  counsel,  the  court  cannot  be  ex- 
pected to  take  note.  I  certainly  have  no  recollection  of 
hearing  it  said  that  the  Archer  claim  was  then  being 
litigated ;  while  I  have  a  positive  recollection  that  there 
was  coDversatii*  n  about  an  intention  to  appeal  to  the 
Court  of  Appeals  from  the  judgment  in  question.  Cer- 
tainly, no  request  was  made  that  any  sum  should  be  re- 
served for  costs,  in  either  of  the  cases,  and  the  account,  or 
^^  statement"  of  the  executor,  on  file,  does  not  state  the 
existence  of  litigation  in  regard  to  any  claim.  It  seems 
to  me,  however,  that  if  both  facts  had  been  written  down 
as  admissions,  there  would  have  been  no  mistake  or 
error  committed,  which  would  warrant  this  court  iu^va- 
catiug  the  order  granting  leave  to  issue  executions 

Has  this  court  power  to  authorize  an  executor,  or 
administrator,  to  retain  moneys  of  the  estate,  to  meet 
the  probable  expenses  of  a  present,  or  prospective  litiga- 
tion? The  only  provision  I  have  been  able  to  find  in 
the  statute,  on  the  subject,  is  as  follows :  "  If  upon  the 
representation  of  an  executor  or  administrator,  or  other- 
wise, it  shall  appear  to  the  satisfaction  of  the  SmTogate, 
that  any  claim  exists  against  the  estate  of  the  deceased^ 
which  is  not  then  due,  or  upon  which  a  suit  is  then 
pending,  he  shall  allow  a  sum  sufScient  to  satisfy  such 
daiWy  or  the  proportion  to  which  it  may  be  entitled,  to 
be  retained  for  the  purpose  of  being  applied  to  the  pay- 
ment of  such  claim  when  due,  or  when  recovered,  or  of 
beingdistributed  according  to  law."  (3  R.  /S.,  5th  Ed.,  183, 
§  74 ;  6  «7.  p.  104,  ^  89 ;  see  Hallett  v.  Hare,  5  Paige,  315.) 

In  fixing  the  amount  for  which  execution  should 
issue,  the  Archer  claim  was  taken  into  consideration, 
and  the  executor  permitted  to  retain  the  full  proper 
proportion  thereof,  besides  his  commissions.  Can  this 
court  go  farther  and  authorize  him  to  retain  the  uncer- 
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tain  and  nnasoertained  costs  of  a  present  or  fiituie 
action  t  To  do  this  properly,  it  would  be  required  to 
know,  in  advance,  whether  the  tribunal  in  which  it  was, 
or  might  be  pending,  would  award  costs  to  be  paid  by 
tlio  executor  personally,  or  out  of  the  fund.  If  the 
former,  then  the  executor  could  made  no  charges  as 
against  the  estate,  even  as  between  attorney  and  client, 
to  the  prejudice  of  creditors  of  the  estate.  {Rosack  v. 
Rogers^  9  Paige^  461.) 

The  Commissioners,  now  engaged  on  a  revision  of 
the  statutes,  propose  to  amend  section  74,  above  quoted, 
by  requiring  the  decree  to  direct  that  a  sum  sufficient  to 
pay  an  outstanding  claim,  or  the  proportion  to  which 
\t  i^  entitled.^  ^^  together  with  the  probable  amount  of  the 
interest  and  costs^^  be  retained,  &c.  Until  some  such 
provision  shall  be  enacted,  I  do  not  well  see  how  this 
court,  being  a  creature  of  the  statute,  and  having  its 
power  prescribed  p,nd  limited  by  legislative  enactments, 
can  assume,  as  among  its  incidental  powers,  that  of 
ordering  a  sum  to  be  reserved  to  meet  the  costs  and 
expenses  of  a  litigation,  even  where  the  facts  are  prop- 
erly presented  to  it. 

I  certainly  can  discover  no  mistake  or  error  commit- 
ted, as  against  this  executor,  which  would  j  ustify  me  in 
reopening  the  matter  ( Wrighfs  accountingj  16  J.66.  Pr. 
N.  S.J  446).  •  Possibly,  without  due  consideration, 
my  attention,  not  having  been  called  to  it  by  counsel, 
an  error  may  have  been  committed,  in  deducting  from 
the  amount  of  the  assets,  the  $1,730  claimed  by  coun- 
sel, for  professional  services,  rendered,  in  part,  as  I  un- 
derstand, in  the  very  action  which  resulted  in  the 
judgment  in  question.  The  effect  is  to  cause  this  credi- 
tor to  contribute  toward  paying  the  charges  of  his  ad- 
versary in  resisting  the  claim,  when  the  court  had 

'Compare  Peovle  ex  lel  Wright  y.  Coffin,  7  Hwn,  60a 
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awarded  costs  to  the  creditor  himself.  In  reality,  the 
amount  of  his  recovery  would  be  thereby  diminished, 
for  that  purpose.  This  cannot  be  done.  {Hoscuik  v. 
Bogers,  supra.)  Indeed,  there  was  no  proof  before  me, 
that  the  bills  of  Calvin  Frost  and  J.  S.  Millard  were  for 
legal  services,  but  the  counsel  for  the  judgment  credi- 
tor seems  to  have  assumed  them  to  be  such,  and  it  was 
not  asked  that  they  should  stand  upon  the  footing  of 
any  other  unsettled  claims.  If  they  consist  of  charges 
for  professional  service  rendered  for  the  executor,  then 
they  are  claims  against  him,  and  not  ^^  against  the  estate 
of  the  deceased,"  referred  to,  and  provided  for,  in  sec- 
tion 74. 

It  is  urged  as  one  reason  why  this  application 
should  be  granted,  that  the  order  sought  to  be  vacated, 
was  taken  by  default.  It  can  scarcely  be  considered  a 
defanltj  where  counsel  appears,  flies  his  papers,  says, 
what  he  has  to  say,  and  subsequently  fails  to  appear  on 
the  various  days  to  which  the  matter  was  adjourned,  in 
order  to  give  him  an  opportunity  to  be  further  heard, 
should  he  desire  it.  I  believe  such  was  the  case  here,  and 
the  order  was  only  made  when  it  became  quite  evident 
that  he  regarded  the  case  as  closed,  in  so  far  as  the  ex- 
ecutor was  concerned.  Besides,  in  order  to  the  opening 
of  a  default,  even,  it  must  be  made  to  appear  that  the 
defaulting  party  has  suflFered  loss  or  injury  in  conse- 
quence, which  justice  requires  he  should  be  permitted 
to  recover  or  repair.  Here  I  fail  to  see  how  the  execu- 
tor would  be  benefited  by  reopening  the  matter.  Quite 
the  contrary,  if  the  views  above  expressed,  are  correct 

The  application  denied  with  costs. 
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Westchester    County.— HON.   OWEN  T.   COFFIN,   Surrogate — 

March  1877. 

Matter  op  Hospord. 

In  tlie  matter  of  tlw  application  of  Elizabeth  Hosford, 
a  minor ^  for  the  appointment  of  a  guardian. 

Tho  SniTogate  has  not,  by  the  statnte  ot  this  state,  Jurisdiction  to  ap- 
point a  guardian  of  the  perr'on  and  estate  of  a  minor  resident  in  an- 
other state  of  the  Union,  even  if  having  property  here. 

The  remedy  is  for  a  guardian  appointed  in  such  other  state,  to  proceed 
by  t  jkiiig  out  letters  here,  under  L.  1870,  c.  C9  ;  1875,  c.  442. 

Wncther  the  Surrogate  has  such  jurisdiction  in  case  of  a  minor  resident 
in  a  foreign  country, — query  T 

The  case  of  McLoskey  v.  Reid,  4  Bradf.  334,  limited. 

The  petition  alleged,  among  other  things,  that  the 
petitioner  was  a  minor  over  the  age  of  fourteen  years, 
residing  at  Springfield,  in  the  state  of  Massachusetts : 
and  that  she  was  entitled  to  a  certain  property  within 
the  county  of  Westchester,  to  wit,  a* legacy  of  one 
thousand  dollars  bequeathed  to  her  by  Azuba  F.  Barney 
late  of  Greenburg,  in  said  county,  deceased ;  and  prayed 
that  John  0.  Connor  Jr.  Esq.,  of  the  city  of  New  York, 
be  appointed  the  guardian  of  her  person  and  estate. 

John  C.  Connor,  Jr., /or  thej^iiiUmer^ 

cited  Redf  on  Surr.  414,  and  McLosliey  v.  Beid^  4  Bradf. 
334. 

TnB  Surrogate  — The  power  to  appoint  guardians 
for  minors  is  conferred  on  surrogates  by  the  sections 
'1,  5  and  6,  pp.  150,  151,  2  K.  S.  (5th  Ed.  Vol.  3  pp.  243, 
244.)  The  first  of  those  sections  provides,  that  where 
the  father  shall  have  failed  to  appoint  such  guardian, 
by  deedorwill,  then  a  minor  "of  the  age  of  fourteen  years, 
may  apply,  by  petition,  to  the  Surrogate  of  the  county 
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where  the  residence  of  such  minor  may  be,"  for  the  ap- 
pointment of  such  guardian.  The  next  section  provides 
for  the  application  in  behalf  of  one  under  fourteen  years 
of  age,  "  to  the  Surrogate  of  the  county  where  such 
minor  shall  reside,"  for  such  appointment.  By  the  6th 
section,  it  is  provided  that  "  the  Surrogate  to  whom  ap- 
plication may  be  made,  under  either  of  the  preceding 
sections,  shall  have  the  sime  power  to  allow  and  appoint 
guardians  as  is  possessed  by  the  Chancellor,"  (now  Su- 
preme Court.) 

Prior  to  1870,  the  above  statute  conferred  the  only 
power  over  the  subject,  which  the  Surrogate  possessed. 
It  will  be  observed  that  the  residence  of  the  minor,  in 
the  county  of  the  Siurogate,  is  a  jurisdictional  fact. 
Gases,  in  which  questions  affecting  the  jurisdiction  of 
these  officers  in  this  regard,  are  referred  to  in  Redf.  on 
Surr.  409.  {Brmvn  v.  Lynch^  2  Bradf.  214,  Ez-Parte 
BartleUy  4  16.  221,  Matter  of  Pierce^  12  Bcnv.  Pr.  532.) 

It  is  claimed,  on  behalf  of  the  petitioner,  that  this 
court  has  power  to  appoint  a  guardian  of  the  person  or 
estate.  This  is  undoubtedly  true,  in  a  case  where  it 
has  jurisdiction.  I  had  occasion  to  pass  upon  that  ques- 
tion in  the  matter  of  Herbeck,  (16  Alb.  Pr.  N.  S.  214,)  in 
accordance  with  the  view  urged. 

But  the  difficulty  here  encountered  is,  as  I  conceive, 
an  entire  want  of  jurisdiction  to  appoint  a  guardian  of 
either  the  person  or  estate.  I  am  referred  to  the  case 
of  McLoskey  v.  Beidy  (4  Bradf  334)  as  an  authority  to 
show  that  such  jurisdiction  exists,  in  so  far  as  the  prop- 
erty of  the  minor  is  concerned.  True,  the  learned  Surro- 
gate there  says,  that  the  appointment  of  a  guardian  for 
the  person  or  property  of  an  infant  is  an  act  of  jurisdic- 
tion dependent  upon  the  situation  of  the  person  or  the 
property  within  the  territory  of  the  state ;  and,  else- 
where, '^I  can  find  no  reason  for  doubting  that  the  situs  of 
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assets  beloDging  to  a  minor  has  always  been  considered 
a  sufficient  basis  for  a  grant  of  guardianship."  If  it 
were  intended  simply  to  declare  that  the  Chancellor,  in 
such  cases,  had  power  to  appoint  a  guardian,  then  the 
Surrogate  was,  doubtless,  correct,  but  if  he  intended  to 
claim  j  urisdiction  himself,  I  must  confess  I  cannot  see 
whence  he  derived  it.  Judging  from  the  points  submit- 
ted by  counsel  in  that  case,  the  question  does  not  seem 
to  have  been  discussed,  and  I  conclude  that  the  above 
quoted  dicta  were  derived  from  cases  determined  by  the 
English  coiu'ts  and  our  Chancellors,and  without  reference 
to  the  fact  that  the  Chancellor  was  clothed  with  much 
more  comprehensive  power  than  a  surrogate,  who  derives 
his  entirely  from  statute  law.  Possibly  too,  he  may,  with- 
out careful  examination,  have  considered  that  the  stat- 
ute clothed  him  with  all  the  powers  "  possessed  by  the 
Chancellor,"  and  overlooked  the  fact  that  the  exercise 
of  such  power  was  limited  to  the  Surrogate  of  the  county 
where  the  minor  resided.  In  that  case,  the  minor  re- 
sided in  a  foreign  county,  and  the  Surrogate  may  have 
been  impressed  with  the  idea  that  international  comity 
required  him  to  entertain  the  views  expressed.  Whether 
right  or  wrong,  in  supposing  that  that  fact  conferred 
jurisdiction,  is  of  no  consequence  in  this  case,  as  no  such 
comity  is  recognized  as  between  the  different  states  of 
the  Union.  On  the  whole,  I  am  inclined  to  believe 
that  although  not  so  stated  by  him,  it  was  not  intended 
by  that  learned  jurist  to  claim  for  himself  the  power  to 
appoint  a  guardian,  but  to  indicate  simply  that  the 
Chancellor  had  such  authority.  In  the  same  volume, 
in  Ex-parte  Bartlett^  stipray  the  same  Surrogate  dis- 
cusses the  question  as  to  the  residence  of  the  minor  be- 
ing in  New  York  or  Brooklyn,  in  order  to  determine, 
whether  he,  or  the  Surrogate  of  Kings,  had  jurisdiction 
to  appoint  a  guardian,  and  in  Brown  v.  Itync\  {supra)^ 
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>  he  holds  that  jurisdiction  exists  only  where  the  minor 
is  a  resident  of  the  county  of  the  Surrogate. 

Since  the  Eevised  Statutes,^  above  referred  to,  were 
enacted,  two  statutes  have  been  passed,  which  furnish 
a  remedy  in  this  case ;  one  in  1870  (chap.  59,  of  the  ses- 
sion laws)  to  enable  non-resident  guardians  to  obtain 
property  in  this  state,  belonging  to  their  wards  residing 
in  other  states  or  territories  of  the  United  States,  and 
another  in  1875  (chap.  442),  amendatory  thereof.  If  the 
petitioner  has  a  guardian  in  the  State  of  Massachusetts, 
she  may  obtain  the  fund  in  question  by  complying  with 
the  requirements  of  this  law,  and,  if  she  has  not,  she 
can  procure  the  appointment  of  one,  who  can  then^  in 
like  manner,  be  enabled  to  obtain  its  possession. 

The  application  is  denied. 


Wkstchesteb  Countt.— nON.  OWEN  T.  COFFIN,  Subrogate.-* 

April,  1877. 

Matter  of  Traznier. 

Matter  of  dccounting  of  T.  G.  Swartwout,  Cruardian  of 
Marteea  E.  Traznier,  a  minor. 

A  conservator  or  committee  of  a  lunatic  minor,  appointed  in  another  state, 
is  not  entitled  in  the  Surrogates'  courts,  to  call  a  guardian  of  the  minor 
in  this  state,  to  account  for,  and  pay  over  to  him,  the  Estate  of  the  mi- 
nor in  his  hands.  The  remedy  is  by  application  to  the  Supreme  Court. 

Since  the  guardian  of  the  minor  was  appointed,  she 
has  become  a  resident  of  the  state  of  Connecticut.  She 
is  now  of  age.  Shortly  before,  or  since,  she  attained  her 
majority,  she  became  a  lunatic,  and  was  so  pronounced 
by  the  proper  authorities  of  the  sister  state,  and  a  con- 
servator, tantamount  to  a  committee  under  our  statutes, 
was  appointed.  This  conservator  filed  in  the  office  of  the 
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Surrogate  evidence  of  his  appointment,  and  then  peti- 
tioned for  a  citation  requiring  the  guardian  to  appear  and 
account,  and  pay  over  to  the  petitioner  the  moneys  iu 
his  hands.  On  appearing,  the  guardian  admitted  that  he 
had  in  his  hands  as  such,  the  sum  of  $500,  together  with 
interest  thereon,  from  August  8,  1875,  less  $  1 .50  to  be 
deducted  therefrom.  He  objected,  however,  that  this 
court  has  no  authority  to  compel  him  to  pay  the  money, 
and  that  the  applicant  is  not  in  a  position  to  enforce  its 
payment. 

Daniel  H  aigkt,  for  petitioner. 
T.  G.  SWARTWOUT,  in  person. 

The  Subrogate. — It  has  been  repeatedly  decided  in 
this  state,  that  letters  testamentary,  or  of  administration 
granted  abroad,  will  not  be  entitled  to  notice  in  our 
courts.  By  the  laws  of  some  states  and  countries,  where 
the  decedent  has  made  a  will,  and  has  named  an  execu- 
tor to  administer  the  estate,  such  executor  becomes  en- 
titled to  the  possession  of  the  whole  of  the  personal  es- 
tate, wherever  situated.  Such  was  the  law  of  this  state 
previous  to  our  Eevised  Statutes.  But,  in  cases  of  in- 
testacy, the  right  of  the  administrator,  except  where  he 
is  entitled  to  the  succession,  must>,  in  equity  as  well  as 
in  law,  depend  upon  his  grant  of  a  power  to  adminis- 
ter by  the  proper  tribunal.  And  even  where  the  grant 
has  been  made  by  the  tribunal  of  the  state  or  country 
where  the  decedent  was  domiciled  at  the  time  of  his, 
death,  the  grant  cannot  extend,  as  a  matter  of  right 
beyond  the  territory  of  the  government  making  the 
grant.  Hence,  if  the  letters  were  granted  in  another 
state,  the  administrator  cannot  maintain  an  action  hero 
to  recover  assets  of  a  decedent,  unless  he  first  take  out 
ancillary  letters  here.  {Robinson  v.  CrandaUy  9  Wend. 
425,  Smith  v.  Well.  1  Barl.  E.  230,  Vroom  v.  Van  Borne. 
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10  PaigCy  549.)  The  doctrine  prevails  in  reference  to  a 
minor  domiciled  and  havinga  guardian  in  another  state, 
who  has  property  here;  and  I  see  no  reason  why  it 
should  not  be  equally  applicable,  in  so  far  as  the  remov- 
al of  the  property  is  concerned,  to  the  case  of  a  lunatic 
non-resident. 

It  seems  to  be  the  policy  of  our  laws  to  protect  and 
preserve  the  property  that  may  be  within  the  jurisdic- 
tion of  the  state,  and  not  to  permit  its  removal  by  the 
action  of  its  courts,  without  due  circumspection  and  cer- 
tain legal  safe-guards.  A  conservator  or  committee  of 
a  lunatic,  appointed  in  another  state,  has  no  more  pow- 
er in  this  regard,  than  an  executor,  administrator  or 
guardian  thus  appointed.  It  would  seem  that  a  foreign 
executor,  or  administrator,  and  perhaps  a  committee  of 
a  lunatic,  may  m  ordinary  cases,  receive  money  or  pro- 
perty' l)elonging  to  the  estate  he  represents,  which  is 
situated  in  this  state,  if  the  same  be  voluntarilv  surren- 
dered  to  him,  {Brown  v.  Broivn^  1  Barb.  C/i.,  189),  but 
he  cannot  recover  the  same,  by  action  in  our  courts.  It 
may,  however,  be  doubted  whether  the  guardian  in  this 
case,  having  been  appointed  by  this  court,  could  be 
justified  in  making  such  voluntary  payment.  In  the 
Matter  of  Taylor,  (9  Paige,  610)  the  lunatic  had  a  com- 
mittee, or  conservator  of  his  person  and  estate,  in  the 
state  of  Connecticut,  where  he  resided,  and,  having  pro- 
perty here,  an  application  was  made  to  the  Chancellor, 
to  appoint  a  committee  of  his  estate,  which  was  located 
here.  The  question  as  to  the  propriety  of  the  applica- 
tion, and  the  power  of  the  Chancellor  in  the  premises, 
was  not  even  questioned,  or  discussed,  and  the  commit- 
tee was  appointed. 

I  am  satisfied  that  this  court  has  no  power  to  direct 
the  guardian  to  pay  the  fund  in  his  hands  to  the  con- 
servator thus  appointed  abroad,  and  that  the  only  mode 
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by  which  the  fund  can  be  reached  and  applied  to  the 
support  of  the  lunatic,  is  by  an  application  to  the  Su- 
preme Court,  which  has  power  to  appoint  a  committee 
of  the  estate  here,  and  to  direct  and  control  such  com- 
mittee, as  to  the  mode  of  its  disposition. 

The  application  is  therefore  denied. 


Westchester   County.— HON.    OWEN   T.   COFFIN,    Surrogate.— 

May,  1877. 

Hitchcock  v.  Marshall. 

In  the  matter  of  tlie final  accounting  of  Stephen  S.  Mar- 
shall, administrator,  &c.,  of  John  Hitchcock, 
deceased,  intestate. 

Under  tho  provisions  of  the  Revised  Statutes  (2  R.  S.,  95,  $71)  directing  that 
''upon  the  rendition  and  final  settlement  of  the  account  of  an  execu- 
tor or  administrator,  when  it  appears  that  any  part  of  the  estate  re- 
mains to  be  paid  or  distributed,  the  Surrogate  shall  make  a  decree 
for  the  distribution  thereof,  among  the  *  ♦  *  next  of  kin  to  the  de- 
ceased *  *  »  and  in  such  decree  shall  settle  and  determine  all  ques- 
tions concerning  any  debt,  claim,  legacy,  bequest,  or  distributive 
share ;  to  whom  the  same  shall  be  payable ;  and  the  sum  to  be  paid  to 
each  person,"  the  Surrogate  has  no  j  urisdiction  to  determine  tho  rights 
of  two  persons,  each  claiming  aright  to  be  paid  as  distributee  by  vir- 
tue of  an  assignment  or  other  transfer. 

Nor  can  the  Surrogate  exercise  this  power  even  upon  the  request  of  both 
the  claimants. 

The  Surrogate  cannot  order  payment  of  a  distributive  share  to  be  made 
to  an  assignee  thereof,  even  when  there  is  no  objection  thereto. 

Stephen  S.  Marshall,  the  administrator  of  John 
Hitchcock,  a  deceased  intestate,  filed,  on  May  23d,  1873, 
his  petition  for  a  final  settlement  of  his  account,  and  a 
citation  was  duly  issued  and  served  accordingly,  and  on 
September  24th,  1873,  his  accounts  were  filed,  by  which 
it  appeared  that  the  disributive  share  of  George  Walker, 
one  of  the  children  of  the  deceased,  amounted  to  S-71 
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47.  A  decree  was  accordingly  proposed  by  the  proctor 
for  the  administrator,  by  which  the  administrator  was 
to  pay  the  said  sum  of  $071.47  to  the  said  George  Hitch- 
cock, and  also  provided  that  he  should  pay  the  share 
of  John  Hitchcock,  jr.  to  one  Purdy,  who  claimed  the 
same  under  a  judgment  against  the  said  John  Hitchcock, 
jr.  obtained  by  the  administrator  and  assigned  to  him. 

This  decree  was  not  subndtted  to  the  Surrogate,  and 
was  not  signed  or  entered  by  him,  and  the  share  of 
George  Hitchcock  was  not  paid  to  him  by  the  adminis- 
trator. On  May  3d,  1877,  one  William  Hitchcock  appUed 
to  the  Surrogate  for  an  order  directing  the  administrator 
to  pay  to  him  the  share  of  George  Hitchcock,  claiming 
that  he  had  received  an  assignment  of  it.  In  opposition 
to  the  motion,  appeared  the  administrator,  and  also 
Frederick  A.  Hitchcock,  who  claimed  that  he  was  en- 
titled to  the  share  of  George  Hitchcock  by  proceedings 
onder  a  judgment  against  him. 

The  said  George  Hitchcock  also  appeared,  but  made 
no  claim  to  the  share. 

The  administrator  objected  to  paying  the  share  to 
any  one  until  the  question  of  who  was  entitled  thereto 
was  determined.  The  claimant  of  the  share  thereupon 
applied  to  the  Surrogate  to  take  evidence  and  decide 
that  question,  and  that  the  administrator  be  ordered  to 
pay  the  money  into  the  Surrogate's  oflBce,  or  deposit  it 
in  a  trust  company,  to  abide  the  event  of  that  proceed- 
ing.   The  adnunistrator  objected  to  the  proposed  order. 

O.  G.  Marshall,  in  person, 

H.  G.  ATWATKR,/ar  Wm.  HrrcHOOCK. 

E.  RrrzEMA  dbGrovEj/ot  F.  R.  Hitchcock. 

Thb  Surrogate. — I  think  this  court  has  no  power 
to  adjudicate  the  question  as  to  which  of  the  claimants, 
if  either,  is  entitled  to  the  distributive  share  of  George 
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Hitchcock.  I  am  fiirther  of  opinion  that  it  cannot  pro- 
perly recognise  an  assignee  of  a  distributive  share,  leg- 
acy, or  other  interest  in  an  estate,  even  where  no  question 
arises  as  to  the  validity  of  the  assignment. 

By  section  57,  3  E.  S.  178  (5th  Ed.),  it  is  provided 
that  an  executor  or  administrator  may  be  required  to 
account,  by  an  order  to  be  granted  by  the  Surrogate, 
upon  application  from  some  person  having  a  demand 
against  the  personal  estate  of  the  deceased,  either  ^^  as 
creditor^  legatee  w  next  of  kin.^  An  assignee  of  either 
is  not  the  creditor,  legatee,  or  next  of  kin,  and  hence  the 
executor  or  administrator  could  not  be  required,  by  the 
Surrogate,  to  render  an  account  on  his  application. 

Section  66  provides  that  in  a  case  where  an  executor 
or  administrator  has  been  cited  to  render  an  account, 
under  section  57,  he  may  apply  for  a  citation,  which 
the  Surrogate  shall  issue,  requiring  "the  creditors  and 
next  of  kin  of  the  deceased,  and  the  legatees,  if  there 
be  any,''  to  appear  and  attend  the  settlement  of  his  ao- 
count.  There  is  no  provision  here  for  citing  the  assig- 
nee of  the  persons  mentioned. 

It  is  also  provided  by  section  69,  that  any  cred- 
itor, legatee  or  other  persons  interested  "  as  nejt  of  kin 
or  otherwise,'*  may  attend  and  contest  the  account, 
&c.  The  word  "  otherwise  "  means  simply  the  class  of 
persons  referred  to  in  section  57. 

Section  78  directs  the  Surrogate  to  make  a  decree 
for  the  distribution  among  the  creditors,  legatees,  wid- 
ow and  next  of  kin  to  the  deceased  according  to  their 
respective  rights ;  and  in  such  decree,  he  shall  settle  and 
determine  all  questions  concerning  any  debt,  claim,  leg- 
acy, bequest  or  distributive  share,  to  whom  the  same 
shall  be  payable  and  the  sum  to  be  paid  to  each  per- 
son. 

Section  82  provides  for  the  distribution  of  the  snr- 
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plus  lemaming  after  the  payment  of  debts,  &c.j  '^  to  the 
widow,  children  or  next  of  kin,"  in  the  manner  indi- 
cated in  a  number  of  sub-divisions. 

It  will  thus  be  seen  that  the  general  object  of  the 
chapter  containing  these  sections  is  to  insure  the  speedy 
administration  of  the  estates  of  deceased  persons,  ade- 
quate facility  for  the  enforcement  of  the  rights  of  claim- 
ants, and  suitable  protection  to  executors  and  adminis- 
trators against  claimants  of  the  estates  of  which  they 
are  representatives.  It  is  these  two  classes  of  interest, 
the  executors  and  administrators  on  the  one  hand,  and 
creditors,  legatees  and  next  of  kin  on  the  other,  with 
which  the  chapter  is  particularly  concerned,  and  with 
reference  to  them  its  provisions  are,  in  the  main,  to  be 
expounded.  The  rights  of  claimants,  inter  sese^  except  in 
so  far  as  the  determination  of  those  rights  is  necessary 
to  the  fixing  of  the  rights  of  the  two  classes  specified,  are 
not  within  the  general  purview  of  the  chapter,  and  con- 
tests between  creditors,  so  far  as  they  arise  and  are 
necessary  to  be  disposed  of  in  order  that  this  protection 
may  be  given  to  the  executor  or  administrator,  must  be 
disposed  of,  and  such  distribution  will  be  conclusive 
iiI>on  the  parties  to  them.  {Bank  of  Pou^likeepsie  v. 
HasbrouclCj  2  Seld.  216.)  For  instance,  in  a  case  where 
the  assets  are  insufficient  to  pay  all  of  the  debts  against 
the  estate,  one  creditor  may  dispute  and  cause  to  be 
reduced,  or  wholly  rejected,  the  claim  of  another  credi- 
tor in  order  that  his  pro  rata  share  may  be  increased : 
and  again,  if  there  is  a  dispute  as  to  the  person  of  the 
legatee,  or  as  to  the  persons  who  are  entitled  as  dis- 
tributees, whether  widow  or  next  of  kin,  or  as  to  the 
amount  due  to  each,  the  duty  of  the  Surrogate  is  to 
determine  the  controversy,  and  to  decide  who  are  the 
proi)er  persona  to  whom  the  legacy  or  distributive 
shares  must  be  paid,  and  the  sum  to  bo  paid  to  each, 
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under  section  78.  It  is  to  controversies  of  this  char- 
acter,  only,  that  the  provisions  of  that  section  relate. 
If  a  Surrogate  had  power,  under  this  section,  to  decree 
payment  to  an  assignee,  then  clearly,  he  could  deter- 
mine the  question  as  to  which  of  two  contending 
parties  was  the  real  assignee ;  but  this  he  cannot  do, 
as  appears  by  the  note  to  the  case  hereafter  cited. 

The  proposed  New  Eevision  of  the  Statutes,  by 
§  2,743,  provides  for  a  distribution  "  to  the  creditocs, 
legatees,  next  of  kin,  husband  or  wife  of  the  decedent, 
or  their  assignsJ"  This  language,  if  incorporated  in  above 
section  78,  would  enable  the  Surrogate,  not  only  to  di- 
rect payment  to  any  of  the  i)ersons  named,  but  also  to 
try  any  and  all  questions  that  might  arise  among  them, 
affecting  the  distribution. 

It  is  uttering  a  platitude  to  say  that  Surrogates' 
Courts  are  creatures  of  the  statute,  and  can  exercise  no 
powers  not  conferred  by  its  provisions,  or  by  reasona- 
ble implication.  I  can  find  nothing  in  the  enactments, 
on  the  subject,  nor  anything  that  may  justly  be  inferred 
therefrom,  authorizing  me  to  take  cognizance  of  the 
controversy  in  this  matter.  In  all  the  cases  enumerated 
by  the  statutes,  the  Surrogate  must  exercise  his  powers 
in  the  cases  and  in  tlie  manner  prescribed  by  those  stat- 
utes, (§  1.  3  K  8.  362,  5th  ^d.),  and  if  he  departs 
therefrom,  and  exercises  powers  for  which  he  has  no 
authority,  or  exercises  them  in  a  manner  different  from 
that  prescribed  by  those  statutes,  his  acts  are  void, 
(Bed/.  Surrogate's  Practice  11,  and  cases  cite<l.)  If, 
therefore,  he  has  no  power  to  hear  anddetermine  a  con- 
troversy between  rival  claimants  as  assignees  of  a  dis- 
tributive share,  he  could  not  enforce  a  decree,  wherein 
he  assumed  authority  to  direct  payment  to  be  made 
to  one  of  them,  by  attachment.  It  seems  to  me  equally 
clear  that  he  could  not  enforce  payment  to  an  assignee, 
where  there  is  no  controversy. 
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Here  the  rival  claimants  may  each  allege  that  the 
other's  assignment  was  procured  by  fraud,  and  in  such 
a  case  a  trial  by  jury  might  be  desired  by  one  or  the 
other,  or  both.  For  the  enjoyment  of  such  right  this 
court  has  no  power  to  provide.  (See  note  to  case  of 
Carpenter  v.  Keating,  10  Ahh.  Pr.  N.  S.  223.) 

It  was,  indeed,  proposed  by  counsel  that  this  court 
should  appoint  a  referee  to  determine  the  controversy. 
The  Surrogate  of  New  York  is  the  only  officer  of  this 
kind  with  whom  such  a  power  is  ^  edged,  and  he  can  only 
exercise  it  in  a  proper  case. 

It  is  needless  for  me  to  indica  what  course  should 
be  pursued  by  the  rival  claimants.  That  they  are  not 
without  remedy  seems  to  me  clear.  It  must  suffice  to 
say  that  I  am  decidedly  of  opinion  that  this  court  has 
no  power  to  hear  or  determine  the  matter. 

The  decree  prepared  in  1873,  modified  so  as  to  meet 
these  views,  and  which  directs  the  payment  of  George's 
share  to  him,  must  therefore  be  entered  nunc  pro  tunc. 

Decree  accordingly. 


Kkw  Yokk  Cocktt.— HON.  ROBERT  C.  HTTTCHINGS,  Surrogate.— 

Dbcbmber,  1876. 

Baker's  Will. 

In  the  matter  of  the  probate  oftheWill  o/Susan  A.  Bakeb, 

deceased. 

When  a  divorce,  granted  by  a  conrt  of  another  etato,  is  set  up  in  the 
Surrogate's  coart  here,  as  rendering  legal  a  subsequent  marriage  on 
the  validity  of  which  the  claim  of  a  party  depends,  the  divorce  may 
be  impeached  by  evidence  that  it  was  obtained  by  fraud  and  perjury. 

Undue  influence,  vitiating  a  testamentary  provision,  may  bo  proved  by 
circomstantial  evidence. 

From  a  husband's  application  for  probate  of  his  wife's  will,  containing  a 
bequest  of  a  life  estate  to  him,  it  appeared  that  he  had  been  formerly 
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married  to  another  womaD,  against  whom  he  had  procured  a  diToroe, 
by  frand  and  perjary,  and  that  by  fraudulently  representing  that  he 
was  thereby  made  free  to  marry  again,  he  had  induced  the  decedent  to 
marry  him,  secretly,  and  that  while  she  was  his  wife  she  had  made  the 
bequest  in  his  favor,  now  in  question.  SM,  that  these  circumstances 
were  sufficient  evidence  of  undue  influence  to  avoid  the  bequest. 

It  8eem4tf  that  the  burden  of  proof  as  to  undue  influence  in  the  case  of  par- 
ties standing  in  a  relation  of  trust  and  confidence,  is  upon  the  bene- 
ficiary.* 

The  Surrogate  of  the  city  and  county  of  New  York  may  reject  a  separable 
part  of  a  will  for  undue  influence,  while  admitting  the  residue  of 
the  instrument  to  probate. 

This  was  a  proceeding  for  the  probate  of  a  paper 
propounded  as  the  last  will  and  testament  of  Sasan 
A.  Baker,  deceased. 

The  will  was  propounded  by  the  executor,  by  a  i)eti- 
tion  praying  that  the  will  might  be  proved,  and  letters 
issue  thereon,  excepting  one  bequest  or  "  item''  which  it 
prayed  might  be  rejected. 

The  decedent  was  an  educated  lady  of  high  social 
position,  of  about  thirty  years  of  age,  and  who,  until  the 
time  she  left  the  city  of  New  York,  in  the  spring  of  1873, 
with  the  legatee,  John  A.  Baker,  to  whom  she  had  been 
married  a  few  months  before,  had  resided  in  the  family 
of  her  mother. 

The  paper  which  is  offered  for  probate  as  the  last  will 
and  testament  of  the  decedent,  contains  the  following 

*  The  most  recent  English  authorities  recognize  a  distinction  in  this 
respect,  between  wills,  and  transactions  inter  vivos.  In  the  latter  class  of 
cases,  they  apply  the  rule  stated  above ;  in  the  case  of  wills,  it  is  held  that 
the  mere  existence  of  the  special  relation  does  not  throw  upon  the  bene- 
ficiary the  burden  of  proving  fairness,  &c. :  but  the  existence  of  the  relation 
coupled  with  oircumstances  of  secrecy  and  suggestion  may  do  so ;  and 
doubtless  the  case  in  the  text,  where  the  relation  itself  was  induced 
by  fraud,  is  consistent  with  those  decisions.  Compare  on  this  subject,  and 
see  8  Harri8y  329;  Parfitt  v.  Lawless,  L.  22.,  2  P.  &  /).,  462,  468;  5.  0. 
MoaWs  Eng.,  693 ;  Ashtoell  v.  Loniij  Id,,  483,  705  ;  Dean  v.  Xagley,  41  Pa.  Si. 
312 ;  Alonroey.  Barclay,  17  Ohio  St.  302 ;  Wilkinson  v.  Joughlin,  L.  B.  2  Eq., 
319 ;  Carron  v.  Hunter,  L.  R.,  1  H.  of  L.  362 ;  Fulton  v.  Andrew,  L.  Ji.  7  H. 
qfL.  448. 
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provision,  which  was  the  subject  of  contest  in  the  pro- 
ceeding before  the  Surrogate : 

"  I  give  and  bequeath,  and  I  hereby  direct  my  said 
trustees,  or  the  survivor  or  survivors  of  them,  to  pay  an- 
nually to  my  husband,  John  A.  Baker,  me  surviving,  the 
sum  of  fifteen  hundred  dollars  during  his  said  life,  or  un- 
til he  shall  succeed,  by  operation  of  law,  to  any  portion 
of  my  estate  as  heir  to  the  issue  of  my  body,  and  I  hereby 
make  this  legacy  a  charge  upon  my  said  estate." 

EysRETT  p.  Wheeler,(McDakisl,  LuMis  and  QauTBRR,proctora) 
for  the  legatee. 

Stephen  P.  Nash,  Charles  N.  Black,  (Georgx  H.  Bat,  proctor) 
for  the  eacecutors,  contestants. 

The  Surrogate. — The  decedent  died  in  child-birth, 
in  Charleston,  S.  C,  in  the  year  1874,  leaving  no 
issue ;  so  that  only  the  annuity  of  fifteen  hundred  dol- 
lars for  life,  could  in  any  event  go  to  the  legatee  named. 

The  validity  of  the  clause  cited  above  was  contested 
on  the  ground  of  fraud  and  undue  influence  exercised 
over  the  decedent  by  the  legatee,  John  A.  Baker.  It  was 
not  contended  that  she  was  of  unsound  mind ;  or  that  she 
did  not  intend  to  make  the  bequest  to  Baker  as  her 
husband;  or  that  a  marriage  ceremony  had  not  been  duly 
performed  by  competent  authority ;  but  it  was  claimed 
by  the  contestants — ^the  next  kin  of  the  decedent — that 
Baker  was  not,  at  the  date  of  the  marriage  ceremony, 
competent  to  marry,  by  reason  of  having  a  wife  then 
living,  from  whom  he  had  never  been  legally  divorced ; 
that  by  specious  but  fraudulent  representations  he  in- 
duced the  decedent  to  l)elieve  that  a  decree  of  divorce 
which  he  had  obtained  in  the  State  of  Minnesota,  from 
a  former  wife,  was  a  valid  decree,  and  under  this  belief, 
consent  to  a  marriage  without  the  knowledge  of  the  de- 
cedent's family ;  and  either  as  the  result  of  direct  per- 
suasion or  indirect  influence,  and  certainly  under  the 
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belief  that  Baker  was  laboring  under  no  legal  disability 
to  prevent  liim  from  entering  into  a  marriage  with  her, 
at  the  time  the  ceremony  was  pertbrmed,  and  that  he, 
thereafter,  was  her  lawful  husband,  she  made  the  bequest 
named — when  she  would  neither  have  consented  to  the 
marriage,  nor  made  him  the  recipient  of  her  bounty,  had 
she  been  aware  of  the  real  facts  connected  with  his 
previous  marriage  and  alleged  divorce. 

To  consider  intelligently,  the  question  at  issue,  it  is 
necessary  to  examine  the  case  with  reference  to  the 
facts  as  shown  by  the  evidence. 

The  legatee,  John  A.  Baker,  is  a  native  of  North  Oar- 
olina,  aud  at  the  death  of  the  decedent  was  about  forty ^ 
three  years  of  age.  He  was  educated  a  lawyer.  He  was 
married  many  years  since,  to  a  lady  who  subsequently 
died,  and  who  left  as  the  fruit  of  their  marriage,  a  daugh' 
ter.  In  1867,  while  a  widower,  on  his  way  to  Europe, 
he  met  a  Miss  Letitia  Hargin,  a  resident  of  Chicago, 
whose  acquaintance  he  then  formed.  Each  returned  to 
America  during  the  season,  at  different  times,  and  in  the 
fall  of  the  same  year  Baker  called  upon  Miss  Hargin,  who 
was  residing  with  her  mother  in  Chicago,  renewed  his 
acquaintance,  and  paid  attentions  to  her  with  a  view  to 
marriage.  He  subsequently  left  that  city,  returned 
about  Christmas,and  further  pressed  his  suit.  About  this 
time,  Miss  Hargin  informed  hira  of  a  previous  marriage 
to  one  Horton,  from  whom  she  had  been  divorced,  and 
furnished  him  with  information  to  obtain  the  full  facts 
of  the  case,  if  he  dpsired,  or,  if  the  fact  of  her  being  a 
divorced  woman  was  felt  by  him  to  be  an  objection  to 
pursuing  his  attentions  further,  he  might  withdraw  his 
suit.  In  March,  1868,  he  wrote  her  a  letter  replete 
with  assurances  of  love  and  affection,  and  asking  her  to 
accept  him  in  marriage.  An  engagement  followed,  and, 
in  November  of  1868,  Baker  and  ]VIiss  Hargin  were 
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fonnally  married  in  Chicago,  and  thenceforward,  for 
nearly  a  year,  they  lived  together,  except  during  his 
temporary  absences ;  and  the  evidence  seems  to  show 
as  a  tacty  that,  in  the  meantime,  he  was  wholly  support- 
ed by  his  wife's  mother,  a  lady  in  prosperous  business, 
and  who  advanced  him  considerable  pecuniary  assist- 
ance. But,  late  in  October,  of  1869,  he  abandoned  his 
wife,  writing  her  a  letter  from  Indiana,  in  which  be 
charged  her  with  gross  offences.  Twenty-two  months 
after — on  the  25th  day  of  August,  1871 — he  commenced 
an  action  for  divorce  against  her  in  the  Fourth  Judi- 
cial District  of  Minnesota,  in  which  state  he  had  ae- 
qnired  a  domicile.  In  the  complaint,  which  was  neither 
signed  nor  verified  by  Baker,  but  was  signed  by  his 
attorneys,  it  was  charged  that  his  wife  had  practiced 
fraud  and  deceit  upon  him,  at  the  time  of  their  mar- 
riage, by  concealing  from  him  the  fact  of  her  previous 
marriage  to  her  first  husband,  Horton  (who  it  was  al- 
leged in  the  complaint  had  deserted  her),  and  on  the 
discovery  of  which  fraud  on  her  part,  he,  Baker,  had 
abandoned  her;  and  the  complaint  further  charged  her 
with  adultery  with  certain  parties  named. 

On  the  same  day,  Baker  made  affidavit  that  the  de- 
fendant, Letitia  Baker,  was  a  non-resident  of  the  state 
of  Minnesota,  and  that  he  did  not  know  her  then  place 
of  residence.  Upon  this  affidavit,  the  Court  granted  an 
order  permitting  the  service  of  summons  by  advertise- 
ment. The  summons  was  thereupon  published  in  a 
pai)er  called  the  Minnesota  Ten\perame  Advocate.  Upon 
affidavit  of  Baker's  attorney,  on  the  JOth  of  Decem- 
ber, 1871,  that  no  notice  of  appearance,  and  no  an- 
swer had  been  served  on  behalf  of  the  defendant, 
the  Oourt,  on  motion,  ordered  that  the  cause  be  heard 
before  a  Eeferee,  to  take  and  report  the  evidence 
and  his  findings  thereon.    The  cause  was  tried  be- 
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fore  the  Eeferee  on  the  2d  day  of  January,  1872,  when 
two  witnesses  were  i)roduced,  who,  according  to  the 
record  of  proceedings  in  the  case,  testified  iu  a  most 
brief,  vague  and  general  wny,  to  the  facts  alleged  in 
the  complaint;  and,  iu  addition,  that  the  defendant 
was  a  woman  of  disreputable  character.  The  finding 
of  the  Referee  was  in  accordance  with  the  proofs ;  and 
upon  it,  on  the  6th  of  January,  1872,  the  Court  granted 
a  decree  of  divorce. 

Within  a  few  weeks,  at  farthest,  from  the  date  of  the 
decree— either  in  January  or  February,  1872 — Baker 
came  to  the  city  of  Ifew  York,  with  a  letter  of  intro- 
duction from  a  member  of  the  family  of  an  aunt,  Mrs, 
Brown,  resident  of  Minneapolis  (and  with  whom  he  had 
resided  when  in  Minnesota),  to  the  family  of  Mrs.  Law- 
rence in  this  city,  where  he  for  the  first  time  met  her 
daughter,  the  decedent,  then  Miss  Susan  A.  Lawrence, 
and  whose  acquaintance  he  formed.  His  advent,  it  ap- 
pears, was  followed  in  a  short  time  by  an  offer  of  mar- 
riage to  the  decedent.  It  is  evident  that  he  pressed  his 
suit  strongly,  as  he  followed  the  family  to  Lennox,  Mas- 
sachusetts, where  they  passed  the  summer,  and  in  the 
meantime  the  two  had  became  engaged.  But,  certain 
statements  derogatory  to  the  character  of  Baker  having 
come  to  the  knowledge  of  the  decedent's  family,  and  fur- 
ther inquiry  bringing  to  light  the  fact  of  his  recent  di- 
vorce, their  influence  was  snfiicient  to  break  the  engage- 
ment, and  in  September  of  the  same  year,  Baker  returned 
to  ^linneapolis,  whence,  through  the  niediuiu  of  Miss 
Eliza  Brown,  his  cousin,  who  had  come  from  Minneapolis 
to  New  York,  for  a  protracted  visit,  he  opened  a  corres- 
pondence with  the  decedent,  renewed  his  suit,  and  sought 
to  reinstate  himself  iu  her  favor.  To  convince  her  of 
the  legality  of  his  divorce  from  his  previous  wife,  Letitia, 
and  that  ho  v/as  under  no  legal  disability  to  prevent 
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him  from  again  marryiDg,  he  procured  the  opinion  of 
legal  counsel  in  Minnesota,  that  the  proceedings  under 
which  he  had  obtained  a  divorce  from  his  wife  were 
regular,  under  the  practice  in  that  State,  and  that  under 
the  Statutes  the  decree  could  not  be  opened.  This 
opinion  and  a  copy  of  the  judgment  roll  was,  through 
the  instrumentality  of  Miss  Brown,  submitted  in  Novem- 
ber, 1872,  by  the  decedent,  to  eminent  counsel  in  this 
city,  who  expressed  a  guarded  opinion,  on  the  assumption 
of  the  correctness  of  the  facts  stated,  in  the  opinion  of 
the  Minnesota  counsel,  that  the  divorce  granted  was 
legal,  and  that  the  matters  at  issue  having  been  passed 
upon  by  a  court  of  competent  jurisdiction,  the  judgment 
record  would  be  regarded  as  conclusive  in  this  State. 
The  decedent  seems,  through  the  means  resorted  to,  to 
have  been  convinced  that  no  legal  impediment  existed 
to  Baker's  marrying;  for  three  days  after  the  date  of 
the  opinion  of  the  New  York  counsel,  on  the  14th  of 
Kovember,  she  was  secretly  married  to  him  at  the  resi- 
dence of  the  clergyman  who  performed  the  ceremony, 
in  the  presence  of  Miss  Brown,  the  cousin,  and  a  male 
friend  of  Baker,  as  witnesses ;  the  arrangements  for  the 
marriage  having  been  previously  made  by  Baker, 
with  the  clergyman,  who,  having  been  accidentally  in- 
formed of  Baker's  recent  divorce,  and  the  doubts  in 
regard  to  its  validity,  was  also  shown  the  opinion  of 
counsel  in  the  matter,  by  which  he  was  satisfied  of  the 
right  of  the  parties  to  marry.  Baker,  soon  after,  returned 
to  Minneapolis,  and  the  decedent  remained  with  her 
mother  in  this  city,  but  keeping  her  family  in  entire  ig- 
norance of  the  fact  of  her  marriage.  During  the  winter, 
Baker  kept  up  constant  correspondence  with  the  dece- 
dent, through  the  medium  of  his  cousin.  Miss  Brown, 
with  whom  the  decedent  was  in  frequent  communication. 
On  the  5th  day  of  March,  1873,  as  already  stated,  the 
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decedent  secretly  executed  her  will,  at  the  residence  of 
a  lady  acquaintance  on  Fifth  Avenue,  and  on  the  first 
or  second  day  following — ^the  6  th  or  7th  of  March — she 
met  Baker  in  front  of  a  dry  goods  store,  on  the  corner  of 
Sixth  Avenue  and  Fourteenth  street,  where  the  two  en- 
tered a  carriage  and  left  the  city  for  Charleston,  South 
OaroUna,  where  the  decedent  resided  with  Baker  as  his 
wife,  until  her  death,  in  1874. 

The  validity  of  the  paper  offered  for  probate  depends 
upon  the  question,  whether  an  undue  influence  was  ex- 
erted by  Baker,  the  beneficiary  of  the  life  annuity  pro- 
vided, over  the  mind  of  the  decedent,  to  prevent  such 
an  exercise  of  testamentary  power  as  is  necessary  to 
sustain  an  instrument  offered  as  a  will. 

No  testimony  has  been  presented  on  behalf  of  the 
contestants,  to  show  that  Baker  exercised  any  direct 
personal  influence  in  the  preparation  and  execution  of  the 
instrument.  On  the  contrary,  so  far  as  appears,  the  de- 
cedent, when  alone,  gave  to  the  lawyer  who  drew  the  pa- 
per, her  instructions — ^the  gentleman  being  a  reputable 
member  of  the  bar,  whose  employment  had  been  sugges- 
ted by  an  acquaintance  to  whom  she  had  confided  a 
knowledge  of  her  marriage,  and  of  her  desire  to  make 
a  will.  It  is  also  shown  that  the  execution  was  delayed 
for  two  or  three  days  after  its  preparation.  Baker  was 
not  present  at  the  time  of  the  execution,  nor  is  there 
any  proof  that  he  was  then  in  the  city,  though  either  the 
next  or  the  day  thereafter,  he  met  her,  evidently  by 
appointment,  when  the  two  left  for  Charleston. 

It  will  be  seen,  therefore,  that  the  evidence  of  undue 
influence  relied  upon  by  the  contestants  is,  of  necessity, 
of  an  indirect  and  circumstantial  character,  but  which,  it 
is  claimeil,  is  sufficiently  strong  to  justify  me  in  holding 
that  such  influence  was  exerted  by  the  legatee.  In  other 
words,  the  contestants  claim  that  Baker  was  guilty  of 
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fraad  and  deceit  in  imposing  himself  ni>on  the  decedent 
as  a  man  who  bad  the  right  to  marry,  when,  in  point  of 
&ct)  he  had  a  wife  from  whom  he  was  not  legally  di- 
vorced ;  that,  by  resort  to  specious  devices,  he  convinced 
her  that  he  was  the  object  of  an  unjust  and  unfounded 
suspicion  and  prejudice,  in  the  minds  of  the  members  of 
her  family;,  that  she,  thereui)on,  consented  to  a  marriage, 
and  thenceforward  lived  under  the  delusive  belief  that 
no  cloud  rested  upon  their  marital  relation,  and  that 
under  such  delusive  belief,  if  not  by  direct  importunity 
on  bis  i)art,  she  directed  the  preparation  of,  and  formally 
executed  the  instrument  containing  the  bequest  in  his 
favor  ;  whereas,  without  such  false  and  fraudulent  rep- 
resentations on  his  part,  no  such  delusive  belief  would 
have  existed  and  been  fostered,  and  no  such  marriage 
would  have  been  contracted,  and,  without  such  mar- 
riage, no  such  paper  would  have  been  executed. 

This  case,  therefore,  presents  a  novel  and  rather  ex- 
treme  view  of  the  law  applicable  to  the  question  of  undue 
influence ;  and  in  determining  the  matter  at  issue,  it  is 
proper  to  examine  the  salient  features  of  the  legal  pro- 
ceedings in  the  action  instituted  by  Baker,  in  Minnesota, 
for  a  divorce  from  his  wife,  Letitia,  in  the  light  of  the 
facts  that  have  been  developed  on  the  hearing  before 
me. 

Upon  the  evidence  produced,  I  am  convinced  that 
the  divorce  proceedings  commenced  by  Baker  were  con- 
ceived in  fraud.    The  following  facts  are  shown : 

1.  He  had  secretly  abandoned  his  wife,  Letitia,  a  wo- 
man holding  a  reputable  position  in  society,  whose  hand 
he  had  eagerly  sought  in  marriage,  and  abandoned  her 
under  circumstances  most  discreditable  to  himself,  and 
at  which  time  he  added  insult  to  injury  by  accusing  her 
of  gross  oflFences. 

2.  Taking  advantage  of  a  brief  residence  in  another 
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State,  if  the  domicile  was  not  acquired  for  the  express 
purpose  (and  in  view  of  all  the  facts  this  is  fairly  infer- 
able), he  commenced  an  action  for  divorce  against  his 
wife,  accusing  her  of  both  bigamy  and  adultery — alle- 
gations which  are  shown  to  have  been  utterly  false,  and, 
so  far  as  the  charge  of  adultery  is  concerned.  Baker  him- 
self admits  that  he  had  no  personal  knowledge  of  the 
facts  alleged. 

3.  The  proceedings  were  commenced  and  conducted 
with  special  reference  to  preventing  any  notice  thereof 
coming  to  the  knowledge  of  his  wife,  and  yet  to  comply 
with  the  requirements  of  the  statute.  The  service  of 
simimons  was  by  publication,  when  Baker  knew  where 
his  wife  had  lived  for  many  years.  The  publication,  too, 
was  in  an  obscure  weekly  paper,  the  name  of  which  im- 
ports that  it  was  read  by  only  a  special  class  of  readers, 
and  was  not  patronized  by  the  general  public. 

4.  The  proofs  given  on  the  hearing  before  the  ref- 
eree, as  recorded,  if  given  at  all,  were  procured  by  sub- 
ornation. One  of  Baker's  witnesses  in  the  divorce  suit, 
who  has  been  produced  before  me  in  this  proceeding, 
states  that  the  hearing  was  had  in  Baker's  law  office,  by 
lamp-light ;  that  no  oath  was  administered  to  him,  or 
to  the  other  witness ;  that  he  was  questioned  by  a  law- 
yer in  reference  to  a  woman  whom  he  had  known  in 
Chicago,  and  he  stated  that  Letitia,  the  wife  of  Baker, 
who  has  been  present  in  the  hearings  before  me,  and 
whom  he  saw  here  for  the  first  time,  was  not  the  person 
to  whom  he  had  reference.  If  the  statement  of  this  wit- 
ness before  me  be  true,  it  shows  conclusively  the  foist- 
ing of  a  fraudulent  record  upon  the  Court  in  Minnesota. 

He  admitted  that  if  he  had  testified  wilfully  to  the 
facts  as  they  appear  upon  the  record  of  the  Minnesota 
Court,  he  was  subject  to  criminal  prosecution.  Keither 
the  fraud  nor  the  perjury,  if  peijury  there  be,  could  have 
existed  without  the  knowledge  of  Baker. 
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I  am  convinced  that  Baker  resorted  to  this  fraudu- 
lent scheme  with  a  full  knowledge  that  the  allegations 
he  had  caused  to  be  made  against  his  wife  were  false, 
and  that  the  case  was  to  be  carried  through  under  the 
forms  of  law,  either  by  a  false  and  fraudulent  record  or 
by  fabricated  testimony,  or  by  both.  Certain  it  is  that 
his  wife  Letitia,  whom  he  had  secretly  abandoned  and 
afterwards  defamed,  as  shown  by  the  proofs  before  me 
(she  herself  appearing  as  a  witness),  never  knew  that 
any  action  for  divorce  bad  been  instituted  against  her ; 
and  it  was  not  until  she  was  found  with  reference  to 
making  her  a  witness  in  this  proceeding,  that  she  learn- 
ed that  her  husband  had  been  divorced  from  her,  and 
that  for  over  two  years  her  condenmation  as  an  adult- 
eress and  a  lewd  woman  had  existed  on  the  records  of 
a  court  of  justice.  In  my  judgment,  upon  a  proper  pro- 
ceeding commenced  by  his  wife  Letitia,  the  Oourt  in 
Minnesota,  upon  the  presentation  of  the  facts,  would  at 
once  vacate  the  decree ;  and  certainly  the  courts  of  this 
State,  in  a  proceeding  where  her  rights  in  the  property 
of  her  husband  within  their  jurisdiction  were  involved, 
would  disregard  the  decree  when  the  facts  under  which 
it  was  obtained  were  made  known  to  them. 

But  it  is  contended  on  behalf  of  Baker,  that  if  the 
judgment  of  divorce  obtained  by  him  against  his  wife, 
Letitia,  is  to  be  regarded  as  void,  the  same  rule  must 
apply  to  the  judgment  obtained  by  Letitia,  against 
her  first  husband,  Horton,  because  the  action  in  that 
case  was  commenced  by  publication — ^Horton  being  a 
non-resident  of  the  State  of  Illinois — and  the  defend- 
ant having  put  in  no  appearance  or  answer,  and  the 
proofs  having  been  taken  before  a  Master,  upon  whose 
finding  the  decree  of  the  Court  granting  the  divorce 
was  entered.  Hence,  it  is  argued,  if  that  proceeding 
and  decree  were  void.  Baker  was  never  legally  married 
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to  Letdtia^  and  he  was,  therefore,  under  no  legal  disa^ 
billity  when  he  married  the  decedent 

But  the  suggestion  is  not  apposite.  The  proceed- 
ings and  decree  in  the  case  of  Baker  vs.  Baker  in  Min- 
nesota are  not  claimed  to  be,  nor  are  they  void,  because 
the  action  was  commenced  by  the  service  of  summons 
by  publication,  and  because  no  stejiS,  which  might  have 
been,  were  taken  to  give  the  defendant  actual  notice  of 
the  proceeding  commenced  against  her.  If  void,  it  is 
because  of  fraud  or  irregularity,  or  both. 

And  the  proofs  before  me  leave  no  doubt  in  my  mind 
that  the  decree  of  divorce  obtained  by  Baker  was  ob- 
tained by  him  in  fraud  of  the  law,  and  in  fraud  of  the 
rights  of  his  wife  Let  itia.  It  is  not  pretended  that  the 
proceedings  for  divorce  in  the  action  commenced  by 
Letitia  in  Chicago  against  her  first  Imsband,  Horton, 
were  obtained  by  fraud,  or  supported  by  perjury.  Hence, 
the  only  similarity  between  the  case  of  Baker  against 
his  wife  Letitia,  and  the  case  of  Letitia  against  her  for- 
mer husband,  Horton,  is  in  the  fact  that  both  were  com- 
menced by  service  of  summons  by  publication,  and  that 
both  were  heard  before  an  officer  of  the  court,  upon  whose 
findings  the  decree  was  rendered.  The  proof  clearly 
shows  that  Baker  was  cognizant  of  Leti tin's  previous 
divorce,  and  that  he  married  her  in  the  full  belief  of  ifca 
legality.  He  was  a  lawyer,  and  knew  where  to  ascer- 
tain the  real  facts  in  the  case,  and  he  could,  if  he  did 
not,  have  intelligently  investigated  the  validity  of  the 
proceeding,  and  the  decree  which  followed  it.  It  is  to 
be  presumed  that  he  was  convinced  that  there  was  no 
legal  disability  to  prevent  Letitia  from  again  marrying; 
and  certainly  he  acted  upon  such  presumption.  The 
suggestion  that  she  had  no  legal  right  to  marry,  it  is 
apparent,  was  an  after-thought,  in  the  effort  to  find  a 
plausible  ground  upon  which  to  rid  himself  of  a  relation 
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in  which  his  cupidity  had  not  been  gratified  as  he  had 
hoped ;  and  still  later,  in  this  proceeding,  it  was  an  after- 
thought sought  to  be  availed  of  to  remove  doubts  of  the 
validity  of  his  marriage  with  the  decedent,  in  order  to 
establish  his  right  to  take  a  bequest  under  her  will. 
With  a  singular  inconsistency,  he  claims  the  invalidity  of 
his  former  marriage  to  a  woman  divorced  from  a  pre- 
vious husband,  in  a  proceeding  in  which  there  is  no  pre- 
tense of  fraud,  and  yet  sets  up  the  validity  of  his  own 
marriage  to  the  decedent,  when  his  own  divorce  is 
shown  to  have  been  procured  by  fraud,  if  not  by  per- 
jury. In  that  is  the  essential  diflference  between  the 
two  proceedings  for  divorce.  And  although,  in  a  collat- 
eral matter,  the  legality  of  his -divorce  from  Letitia, 
fraudulent  as  it  is,  may  not  be  inquired  into,  yet,  when, 
that  record  is  used  as  the  means  to  enable  him  to  con- 
tract another  marriage,  under  circumstances  of  fraud 
and  deceit,  and  to  sustain  a  bequest  in  his  favor  result- 
ing from  that  marriage,  I  am  impelled  to  disregard  it 
not  as  establishing  any  right  that  comes  within  my 
jorisdiction.     {Dobson  v.  Pearce^  12  N.  Y.,  156.) 

But,  in  my  view,  it  is  not  essential,  in  the  determi- 
nation of  this  case,  to  decide  whether  the  decree  of  di- 
vorce obtained  by  Baker,  in  Minnesota,  is  void,  or  is  only 
voidable.  It  is  apparent  that  he  succeeded  in  convinc- 
ing the  decedent  that  it  was  neither,  but  that  it  was 
valid. 

So  long  as  the  decedent  supposed  that  Baker's  right 
to  marry  was  beclouded,  she  withheld  her  consent. 
While  her  mind  was  secretly  being  plied  with  state- 
ments to  satisfy  her  that  he  was  of  right  freed  from  his 
'wife,  and  was  at  liberty  to  re-marry,  and  that  the  oppo- 
sition of  her  family  was  the  result  of  prejudice,  they, 
having  no  suspicion  of  the  clandestine  correspondence, 
nor  of  the  means  to  which  he  was  resorting,  to  accom- 
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plish  his  purpose,  ignored  his  existence  in  her  presence 
that  her  feelings  might  not  be  hurt  by  recalling  mem- 
ories of  an  attachment  which  they  supposed  was  never 
to  be  revived.  While  Baker  sedulously  pressed  upon 
the  decedent  evidence  to  convince  her  of  the  validity  of 
his  divorce,  it  is  apparent  that  he  studiously  concealed 
from  her  the  base  means  he  had  resorted  to,  to  obtain  it — 
the  concealment  and  fraud,  and  the  attempt  to  blast  the 
reputation  of  an  intelligent  and  reputable  woman  in 
good  social  standing.  His  own  testimony  does  not  pre- 
sent his  conduct  in  any  more  favorable  light.  Many  of 
the  essential  facts  proven  by  other  witnesses  in  reference 
to  his  divorce  suit,  tending  to  show  that  it  was  conceived 
and  carried  through  by  fraud,  are  corroborated  by  facts 
and  circumstances  sworn  to  by  him ;  and  where  he  di- 
rectly contradicts  them,  the  preponderance  of  testimony 
direct  and  circumstantial,  is  so  strong  as  to  utterly  dis- 
credit his  statements.  It  is  a  noteworthy  fact  that  Baker 
has  been  conspicuously  absent  at  every  hearing  in  the 
proceeding  before  me,  though  it  is  shown  that  he  has, 
during  the  time,  been  in  the  city.  With  such  charges 
against  his  honor  and  integrity,  to  say  nothing  of  the 
X>ecuniary  interest  he  has  in  the  issue  of  the  proceeding, 
one  would  suppose  that  he  would  have  eagerly  sought 
an  opportunity  to  appear  personally  on  the  stand,  to  vin- 
dicate himself  from  the  aspersions  which  had  been  cast 
upon  him ;  but  he  chose  instead  to  be  examined  under  a 
commission — ^a  means  seldom  resorted  to  to  obtain  evi- 
dence when  the  personal  presence  of  a  disinterested  wit- 
ness even  can  be  had  without  too  great  inconvenience. 
It  is  fair  to  infer  that  Baker  feared  that  his  examination 
in  open  court  would  establish  beyond  all  doubt  the  un- 
due influence  which  it  is  claimed  he  exercised  over  the 
decedent,  and  which  created  and  fostered  the  delusion 
in  her  mind  that  he  was  rightfully  her  husband,  and 
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muler  which  delusion  she  made  him  a  beneficiary  under 
her  will. 

But  the  evidence  of  undue  influence  in  this  case  is, 
in  my  view,  adequate  to  the  result  attained.  Those  who 
have  selfish  ends  to  accomplish,  through  influence  ex- 
erted upon  the  mind  of  another,  and  which,  if  known, 
would  result  in  eff(>rts  to  countervail  them,  do  not  ex- 
l)ose  to  the  public  the  means  they  use  to  gain  the  need- 
ful ascendancy.  To  do  so,  would  defeat  their  ulterior 
purpose.  Nor  is  the  mind  to  be  operated  upon  apprised 
of  the  object  to  be  gained.  The  undue  influence  exer- 
cised may  be  unseen  and  unappreciated,  except  by  the 
chief  actor  and  his  agents,  and  be  not  suspected  by 
others  before  the  result  is  obtained.  Hence,  such  influ- 
ence is  nearly  always  shown  by  circumstantial  evidence, 
and  seldom  by  direct  proof.  On  this  point,  the  language 
of  Judge  Porter,  in  the  case  of  Tyler  v.  Gardiner^  (35 
lY.  Y.,  559),  is  very  appropriate : 

"  It  is  not  to  be  supposed  that  fraud  and  undue  influ- 
ence are  ordinarily  susceptible  of  direct  proof.  •  ♦  *  The 
purposes  to  be  served  are  such  as  court  privacy  rather 
than  publicity.  In  some  cases,  as  this  Court  said,  in  the 
case  of  Sears  v.  Shafer^ '  undue  influence  will  be  inferred 
from  the  nature  of  the  transaction  alone ;  in  others 
from  the  nature  of  the  transaction  and  the  exercise  of 
occasional  or  habitual  influences.  The  grounds  for  im- 
puting it,  as  Sir  John  NichoU  said  in  the  case  of  Marsh 
V.  Tyrrell^  must  be  looked  for  in  the  coaduct  of  the  par- 
ties and  in  the  documents,  rather  than  in  the  oral  evi- 
dence. The  necessary  inferences  to  be  drawn  from  that 
conduct  will  afford  a  solid  and  safe  basis  for  the  judg- 
ment of  the  Court.  Where  the  oral  evidence  harmon- 
izes with  those  inferences,  a  moral  conviction  rightfully 
follows ;  but  the  depositions,  where  they  are  at  variance 
"^Mh  the  conduct  of  the  parties,  and  with  the  res  gestcBj 
are  loss  to  be  relied  upon.'  ^ 
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Viewed  in  the  light  of  the  principle  just  stated,  what 
is  presented  in  this  case  ?  The  decedent,  Susan  A.  Law- 
rence, yielded  to  professions  of  love  made  by  John  A. 
Baker,  an  experienced  and  polished  man  of  the  world, 
and  under  the  influence  of  the  passion  which  his  words 
and  presence  inspired,  consented  to  an  engagement.  But, 
with  proper  regard  to  the  proprieties  of  life,  and  her  own 
convictions  of  right,  she  broke  the  engagement  when 
doubts  were  suggested  as  to  his  right  to  enter  into  a 
matrimonial  alliance.  Yet  she  believed  in  his  honor  and 
on  the  integrity  of  his  past  acts  and  conduct,  and  was 
only  too  ready  to  give  credence  to  every  statement,  and 
to  magnify  the  importance  of  every  fact  which  tended 
to  dispel  the  doubts  which  had  been  raised  as  to  his 
status  as  a  marriageable  man ;  and,  blinded  by  love,  she 
was  equally  ready  to  belittle  the  value  of  any  statement 
or  circumstance  which  militated  against  him  as  a  man 
of  truth  and  honor.  Taking  advantage  of  her  weakness 
he  played  upon  her  emotions  through  a  clandestine  cor- 
respondence, while  her  friends,  who  appreciated  his  true 
character,  in  deference  to  her  feelings,  never  alluded  to 
him  in  her  presence.  Baker's  kinswoman,  Eliza  Brown, 
through  whom  he  had  become  acquainted  with  the  de- 
cedent's family,  was  in  fjpequent  communication  with 
her,  and  was  the  convenient  medium  through  which 
she  received  his  letters.  She  was  his  agent  to  convey  to 
her  the  legal  opinion  of  Minnesota  counsel  that  Baker's 
divorce  from  his* wife  Letitia  was  valid.  She  was  his 
agent  to  visit  counsel  in  KewYork  to  get  a  f mother  opinion 
to  the  same  effect ;  and  who  subsequently,  introduced  the 
decedent  to  that  counsel.  She  was  a  witness  of  the 
marriage  ceremony  performed  in  secret,  under  which 
Baker  claimed  the  decedent  as  his  wife,  and  further, 
she  was  a  witness  to  the  paper  executed  as  a  will  under 
which  Baker  claims  as  a  legatee.    All  these  acts  on  the 
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part  of  Eliza  Brown  are  proven,  and  with  her  secret  but 
aetive  agency  in  behalf  of  her  kinsman  Baker,  even  when 
she  was  on  visiting  terms  with  the  Lawrence  family,  it 
is  not  to  be  supposed  that  she  did  not  sound  his  praises  in 
the  willing  ears  of  the  woman  to  marry  whom  was  the 
immediate  object  of  his  scheme.  But  for  the  interven- 
tion of  Miss  Brown,  it  is  improbable  that  the  marriage 
would  have  been  effected,  or  the  paper  propounded  as 
a  will  would  have  been  prepared  or  executed.  And  it  is 
a  pertinent  fact  for  coJIsideration  also,  that  Miss  Brown 
as  well  as  Baker,  was  not  produced  as  a  witness  on  the 
stand,  but  her  examination  was  taken  under  a  commis- 
sion, by  which  she  could  not  be  compelled  to  disclose 
all  the  facts  within  her  knowledge  connected  with  her 
communication  and  intercourse  with  Baker  and  the  de- 
cedent. The  relations  of  Miss  Brown  to  Baker,  as  shown 
by  the  testimony,  were  such  as  to  justify  the  belief  that 
all  her  acts  or  influence  over  the  mind  of  the  decedent 
in  obtaining  the  marriage,  and  subsequently  the  execu- 
tion of  the  will  were  as  the  agent  of  Baker,  and  that  if 
they  constitute  undue  influence  on  her  part,  they  must 
revert  to  Baker  as  the  principal. 

But  while  I  hold  that  the  contestants  have,  in  view 
of  all  the  facts  and  circumstances,  established  an  affirm- 
ative case  of  undue  influence,  I  am  further  of  the  opin- 
ion that,  were  the  proofs  less  convincing,  considering 
the  relations  of  the  parties,  the  law  would  hold  that  the 
contestants  have  made  out  a  case  to  justify  me  in  de- 
claring the  bequest  to  Baker  void,  through  undue  influ- 
ence. It  is  a  principle  of  law  well  settled,  that,  where 
there  is  between  the  parties  a  relation  of  confidence 
•  which  gives  one  dominion  or  influence  over  the  other, 
gifts  or  bounties  from  the  weaker  to  the  stronger  party, 
in  derogation  of  the  rights  of  others  who  are  the  natural 
recipients  of  such  gifts  or  bounties,  will  not  be  sustained 
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by  a  court,  without  aflSrmative  evidence  on  the  part  of 
the  recii^ient  that  they  were  made  without  improper  sug- 
gestion (1  Story  Eq.  Jiir.^  %%  307,  323).  In  other  words, 
the  burden  of  proof  is  upon  the  recipient  of  the  gift, 
whose  relation  imports  dominion  over  the  giver,  to  show 
that  no  undue  influence  was  exerted.  In  England  this 
principle  has  been  extended  beyond  those  relations  un- 
der which  the  questions  have  usually  arisen — the  rela- 
tions of  attorney  and  client,  guardian  and  ward,  phy- 
sician and  patient,  and  trustee  and  cestui  que  trust — ^to 
cover  all  the  various  relations  of  life  in  which  dominion 
may  be  exercised  by  one  person  over  another.  {Dent  v. 
Bennett  J  4  Mylne  and  Craig^  209;  Lyon  v  Home^  L.R^ 
6  JEq.^  653 ;  Page  v.  Home,  9  Beavan,  570 ;  Coulsen  v. 
Allison,  2  Giffard,  279,  and  2  JDe  Gex,  Fisher  &  Janes, 
521.)  In  the  case  of  Page  v.  Home,  Lord  Langdale, 
the  Master  of  the  Eolls,  says :  "  It  is  true  that  no  in- 
fiiience  is  proven  to  have  been  used,  but  no  one  can 
say  what  may  be  the  extent  of  the  influence  of  a  man 
over  a  woman  whose  consent  to  marriage  he  has  obtain- 
ed. ••  •  The  Court  will  not  only  consider  the  in- 
fluence which  the  intended  husband  either  by  soothing 
or  violence,  may  have  used,  but  require  satisfactory 
evidence  that  it  has  not  been  used.^ 

In  the  present  case,  we  have  evidence  which  shows 
conclusively,  to  my  mind,  that  the  legatee,  John  A. 
Baker,  had  suflicient  influence  to  induce  a  refined  and 
sensitive  women,  to  whom  a  violation  of  the  conven- 
tional proprieties  of  life  was  evidently  repugnant,  to 
consent  to  a  marriage  in  opposition  to  the  wishes  of  her 
family,  who  believed  him  unworthy  of  her,  and  to  a 
marriage  in  secret — always  an  act  done  Avith  regret,  and 
seldom  by  a  woman  of  the  character  and  social  position 
of  the  decedent,  except  when  impelled  by  a  psission 
which  would  consent  to  any  sacrifice  for  the  object   of 
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her  love.  And  his  iufliience  was  sufficient,  after  the  mar- 
liage  had  been  kept  secret  for  months  from  her  family, 
to  whom  she  was  fondly  attached,  to  consent  to  clan- 
destinely leave  the  protection  of  the  household,  with  the 
man  who  had  inspired  and  fostered  the  passion,  to  go  to 
a  distant  State  and  accept  his  doubttui  protection  in- 
stead. An  influence  sufficient  to  accomplish  these  resul  ts, 
is  equal  to  procming  the  execution  of  a  testamentary  in- 
strument from  the  decedent,  which  would  give  the  chief 
actor  a  life  interest  in  a  portion  of  her  estate,  and  this  I 
hold  to  have  been  affirmatively  proven  in  this  case ;  and 
certainly  the  one  most  interested  in  sustaining  the  in- 
strumenb  has  failed  to  convince  me,  as  under  the  law  he 
should  do,  in  view  of  his  relations  with  the  decedent,  and 
of  all  the  facts  and  circumstances  which  have  been  de- 
veloped in  the  proofs,  that  no  sinister  means  were  used 
by  him  to  secure  the  bequest  in  his  favor. 

As  the  case  stands,  with  its  concomitant  features  of 
fraud  and  concealment,  on  the  part  of  John  A  Baker,  if 
not  of  false  testimony  on  the  part  of  his  instruments,  in 
the  Minnesota  Court,  to  do  away  with  the  natural  effect 
of  his  previous  courtship,  marriage  and  divorce,  the 
knowledge  of  which  by  others  threatened  to  defeat  the 
object  of  another  scheme  of  marriage,  there  is  sufficient, 
in  my  judgment,  to  warrant  me  in  holding  that  both 
the  marriage  and  the  bequest  by  the  decedent,  were 
obtained  by  Baker,  under  the  belief  that  no  cloud  rested 
ui)on  his  right  to  become  her  husband,  and  without 
which  influence  the  bequest  to  him  would  not  have  been 
made. 

The  validity  of  the  bequest  is  matter  independent  of 
and  not  affecting  the  validity  of,  tlie  other  provisions 
of  the  instrument,  and  is  jnesented  to  me  as  a  question 
within  my  jurisdiction,  under  section  11,  chapter  t]?,9j 
of  the  Laws  of  1870.    Under  that  Statute,  my  power  is 
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clear,  though  the  authority  conferred  by  it,  so  Car  as 
my  knowledge  extends,  has  never  been  the  subject  of 
examination  b^*^  an  appellate  court.  But  long  anterior 
to  the  enactment.  Justice  Egbertson  decided  in  the 
Matter  of  Wahhj  (1  Bed/.  238),  that  the  Surrogate  has 
power  to  sustain  a  portion  of  a  testamentary  instrument 
while  rejecting  the  residue.  I  should  be  reluctant,  how- 
ever, to  lay  down  such  a  rule  in  the  absence  of  a  well- 
defined  authority,  and  this  I  find  in  the  Statute  re- 
ferred to.  Hence,  while  I  am  impelled  to  hold  the  pro- 
visions making  the  bequest  to  Baker  void  through  undue 
influence,  I  admit  the  instrument,  in  its  other  provis- 
ions, to  probate. 

Decree  accordingly. 


New  York  County.— ROBERT  C.  HUTCHINGS,  Surrogate.— 

Deckmber,  1875. 

Damakell  i\  Walker. 

In  the  matter  of  the  Guardianship  of  Kate  W.  Shepherd, 

an  infant. 

A  citation  to  answer  a  petition  to  remove  a  guardian  mast  be  served  on 
tho  guardian,  althongh  sbu  be  incapacitated  by  insanity. 

Tbe  ^'incompetency''  for  wbicb  a  Surrogate  may  remove  a  guardian  under 
2  Ber.  Stut  152,  $  14,  has  relation  not  merely  to  tbe  mental  condition 
and  moral  status  of  tbe  <^uardian,  but  tbe  court  may  take  into  con- 
sideration the  relative,  social  and  pecuniary  position  of  the  guardian 
aud  the  iufant^  as  affect  iug  tbe  interests  of  tbe  latter  in  respect  of  nur- 
ture, care,  education  and  safety. 

Tho  Surrogate  has  power  to  remove  a  testamentary  guardian  on  grounds 
which  will  warrant  the  removal  of  a  general  guardian. 

The  fact  that  a  will  by  which  a  guardian  is  appointed  for  an  infant  child 
of  the  testator,  had  been  admitted  to  probate,  there  having  been  no 
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contest  on  the  qnestion  of  testamentarj  capacity,  will  not  preclude 
the  court  from  passing  upon  the  question  of  the  testator's  mental 
condition,  on  a  subsequent  application  to  remove  the  guardian. 
Previous  Insanity  of  testamentary  goardian, — ^how  far  a  ground  for  re- 
movaL 

This  was  an  application  on^he  part  of  Mrs.  Elizabeth 
T.  Damarell  to  set  aside  an  order  of  the  Surrogate,  made 
Ifovember  21st,  1873,  removing  her  as  testamentary  guar- 
dian of  Kate  W.  Shepherd,  an  infant  under  fourteen  years 
of  age ;  and  a  further  application  on  behalf  of  Abby  J. 
Walker  to  remove  Mrs.  Elizabeth  T.  Damarell,  as  testa- 
mentary guardian  of  the  said  infant. 

On  the  26th  day  of  September,  1873,  Samuel  0.  Shep- 
herd, died  leaving  an  infant  daughter — ^his  only  child — 
of  the  age  of  about  six  years.  She  was  his  only  heir  and 
next  of  kin,  his  wife,  the  mother  of  the  child,  having 
died  several  years  before.  On  the  6th  day  of  December, 
1870,  Mr.  Shepherd,  made  his  last  will  and  testament, 
which  was  regularly  admitted  to  probate  by  the  Surro- 
gate of  the  county  of  New  York  on  the  17th  day  of  Oc- 
tober, 1873,  the  proper  citations  having  been  previously 
issued  and  served.  No  opposition  was  made  to  the  pro- 
bate of  the  will.  By  this  will,  the  testator  appointed  Mrs. 
Elizabeth  T.  Damarell  the  testamentary  guardian  of  his 
infant  d*iughter,  Eate  W.  Shepherd.  After  the  will  was 
admitted  to  probate,  and  on  the  23d  day  of  October, 
1873,  Sarah  W.  Shepherd,  claiming  to  be  the  paternal 
grandmother  of  this  infant  child,  presented  a  petition 
to  the  Surrogate  praying  for  the  appointment  of  James 
B.  Ward  as  the  general  guardian  of  the  person  and  estate 
of  this  child.  A  citation  was  issued  to  Eobert  McO.  Shep- 
herd, Sophia  0.  Davis,  Mrs.  E.  A.  Ohitton,  Edward  J. 
Walker,  Emily  H.Walker,  and  Abby  J.Walker,  requiring 
them  to  appear  on  the  10th  day  of  November,  1873,  and 
show  cause  why  letters  of  guardianship  should  not  be 
issued,  as  prayed  for  in  the  petition. 
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Subsequently,  and  on  the  18th  day  of  November, 
1873,  a  counter-petition  was  presented  to  the  Surrogate, 
by  Edward  J.  Walker,  Emily  H.  Walker,  and  Abby  J. 
AValker,  praying  for  the  appointment  of  Emily  H.  Walk- 
er as  such  guardian.  Mis.  Damarell,  who  was  appoint* 
ed  by  the  will  of  Mr.  Shepherd  testamentary  guardian 
of  his  infant  child,  was  not  made  a  party  to,  nor  notified 
of,  either  of  these  proceedings.  On  the  21st  day  of 
November,  1873,  an  order  was  made  by  the  Surrogate, 
appointing  Emily  H.  Walker  the  guardian  of  the  estate 
and  person  of  said  infant  in  the  place  and  stead  of  Eliza- 
beth T.  Damarell. 

Mrs.  Damarell  at  this  time  did  not  know  that  she  had 
been  appointed  testamentary  guardian  by  the  last  will 
knd  testament  of  Mr.  Shepherd.  She  was  not  aware  of 
her  appointment  until  along  time  afterwards.  On  the 
21st  of  November,  1874,  Mrs.  Damarell  presented  to  the 
Surrogate  her  petition  setting  forth  the  foregoing  fa<5tsj 
and  praying  that  the  order  of  November  21st,  1873,  by 
which  she  was  removed  and  Miss  Emily  H.  Walker  ap- 
pointed the  guardian  of  the  infant  child,  Kate  AV.  Shep- 
herd, be  opened,  set  aside,  and  vacated.  On  the  2Gth  of 
January,  1875,  Miss  Abby  J.  Walker  presented  her  pe- 
tition praying  that  Mrs.  Damarell  might  be  removed 
from  the  guardianship  of  the  child,  Kate  W.  Shepherd. 
Miss  Walker  alleged  in  her  petition  that  the  tesrator,  Sam- 
uel 0.  Shepherd,  was  of  unsound  mind,  and  that  the  ap- 
pointment of  Mrs.  Damarell  as  testamentary  guardian 
was  void  and  of  no  eflfect.  She  also  alleged  that  Mrs. 
Damarell  was,  at  the  time  of  the  death  of  Samuel  0.  Shep- 
herd, and  for  a  long  time  prior  thereto,  had  been,  of  un- 
sound mind,  and  that,  by  reason  of  such  unsoundness, 
she  was  still  Incompetent  to  be  such  guardian  of  th<3 
infant  child,  Kate  W,  Shepherd,  and  to  discharge  said 
duties. 
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On  the  14th  of  Febraary,  1875,  Mrs.  Damarell  an- 
swered the  petition  last  referred  to,  and  put  in  issue 
the  material  facts  therein  set  forth.  She  denied  tbe  in- 
sanity of  Samuel  0.  Shepherd,  and  her  own  unsoundness 
of  mind,  and  alleged  the  unfitness  of  Miss  Walker  as 
guardian  of  the  child.  The  testimony  was  taken  in 
hoth  proceedings  at  the  same  time,  and  it  was  uiulei-stood 
that  the  testimony,  as  far  as  applicable,  should  apply 
to  both  proceedings,  viz. :  the  proceeding  on  the  part 
of  Mrs.  Damarell  to  set  aside  the  order  of  November  21st, 
1873,  removing  her  as  guardian,  and  appointing  Miss 
Walker ;  and  the  proceeding  upon  the  petition  of  Miss 
Abby  J.  Walker  (presented  the  26th  of  January,  1875) 
to  remove  Mrs.  Damarell  as  testamentary  guardian. 

David  R.  Jaquss,  and  Hbnrt  L.  Cuntok,  for  Mrs,  DamareCL 
Joseph  H.  Choatb,  oppo9ed^ 

The  Subbogatb. — ^The  facts  in  the  case  are  briefly 
as  follows ; 

Mr.  Shepherd  was  a  member  of  a  successful  firm  of 
shipping  merchants  in  the  city  of  New  York,  and  resid- 
ed on  Thirty-fifth  Street  at  the  time  of  his  death,  which 
occurred  by  suicide  in  September,  1873.  He  had  lost 
his  wife  in  1868,  five  years  before  his  own  death.  She 
died  shortly  after  giving  birth  to  the  infant,  the  custody 
of  whom  is  the  matter  now  at  issue.  Mrs.  Damarell  was 
employed  as  the  monthly  nurse  of  Mrs.  Shepherd  at  the 
time  of  the  birth  of  the  child,  and  she  remained  in  the 
house  thereafter  for  a  period  of  a  few  days  from  Mrs. 
Shepherd's  death.  Some  weeks  subsequently,  on  the 
recommendation  of  Dr.  P.  N.  Otis,  the  family  physician, 
she  was  employed  by  Mr.  Shepherd  as  housekeeper,  and 
was  entrusted  with  the  special  care  of  the  infant,  in 
which  position  she  remained  employed  continuously  until 
the  latter  pari  of  1872, 
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Mr.  Shepherd  was  married  to  Miss  Kate  Walker,  the 
mother  of  his  child,  about  the  year  1858.  His  wife  was 
a  member  of  a  very  iutelligent  and  wealthy  family,  re- 
siding and  occnpying  a  high  social  position  in  the  city 
of  Boston.  After  their  marriage,  Mr.  and  Mrs.  Shep- 
herd kept  house  in  Brooklyn  and  New  York,  until  the 
time  of  the  wife's  decease^  and  thereafter  he  continued 
the  establishment  until  his  death  in  September,  1873. 

Subsequent  to  the  death  of  his  wife,  Mr.  Shepherd 
became  subject  to  periods  of  great  mental  depression 
and  melancholy,  as  proven  by  the  testimony  of  Mr.  Ward 
and  Mr.  Booth,  his  partners,  Mr.  Taebing,  Dr.  Otis,  Mrs. 
Culbert,  and  Mr.  Bergen.  The  despondency  which  over- 
came him  at  these  periods  was  so  deep,  that  he  an- 
nounced that  he  expected  to  die  in  an  insane  asylum ; 
that  his  firm  had  sustained  great  losses,  and  that  ruin 
was  impending,  when  in  fact  they  were  in  the  midst  of 
great  prosperity ;  and  under  such  beliel^  he  even  cur- 
tailed his  household  expenses  to  an  almost  absurd  ex- 
tent. He  wrote  to  his  wife's  sister.  Miss  Abby  Walker, 
a  month  before  the  date  of  making  his  will,  a  letter,  in 
which  he  spoke  of  great  financial  embarrassments ;  and 
a  year  after,  when  he  had  recovered  from  the  attack, 
upon  the  return  of  Miss  Walker  to  America,  he  remind* 
ed  her  of  the  letter,  and  stated  that  what  he  had  writ- 
ten was  untrue,  and  that  at  the  period  when  it  was  writ- 
ten, he  was  insane. 

It  is  not  necessary  for  me  to  state  in  detail  the  evi- 
dence upon  the  question  which  has  been  raised,  as  to 
Mr.  Shepherd's  own  insanity ;  but  I  am  of  the  opinion 
that  he  was  a  victim  of  that  phase  of  mental  impair- 
ment described  as  melancholia,  and  which  had  its  cul- 
mination in  suicide  by  shooting  himself  with  a  pistol, 
in  September,  1873. 

Mr.  Shepherd's  will  was  subsequently  offered  for  pro- 
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bate.  No  one  appeared  to  contest  the  justness  of  its  pro- 
visions, else  perhaps  the  validity  of  the  instrument,  and 
especially  of  the  clause  appointing  Mrs.  Damarell  the 
testamentary  guardian  of  the  child,  might  have  been 
contested  in  liminej  on  the  ground  of  his  own  insanity^ 
and  a  decision  might  have  been  had  thereon. 

Mrs.  Damarell  being  then  confessedly  insane,  and 
the  child  being  left  without  any  one  to  take  legal  charge 
of  her  person  and  property,  a  petition  was  filed  by  Mrs. 
Shepherd,  the  paternal  grandmother,  asking  for  the  ap- 
pointment as  guardian  of  Mr.  Ward,  Mr.  ShejAerd's 
late  partner;  and  another  was  filed  by  Mr.  Edward  J. 
Walker,  asking  for  the  appointment  of  Miss  Emily  H. 
Walker,  a  maternal  aunt.  The  two  petitions  were  con- 
sidered in  the  one  proceeding.  There  probably  would 
have  been  no  disagreement  at  the  beginning  had  not 
papers  been  found  after  Mr.  Shepherd's  death,  which 
shewed  that  he  had  a  hostile  feeling  towards  his  wife's 
sisters,  the  Misses  Walker.  But  on  the  hearing  before 
me,  November,  1873,  the  testimony  of  the  Misses  Walker 
and  other  witnesses  proved  that  the  feelings  of  Mr. 
Shepherd  had  been  based  upon  an  absolute  delusion  in 
reference  to  the  facts,  and  the  application  of  Mrs. 
Shepherd,  the  grandmother,  was  withdrawn,  and  by  con- 
sent, Miss  Emily  H.  Walker  was  appointed  to  the  guard- 
ianship, with  the  entire  approval,  so  far  as  known,  of 
all  the  relatives  of  the  ^hild. 

Mrs.  Damarell,  although  the  testamentary  guardian, 
had  no  part  in  that  proceeding,  nor  was  she  cited  on  it, 
which  was  undoubtedly  an  oversight,  and  was  fatal  to 
the  order  which  I  then  made,  so  far  as  it  puri)orted  to 
remove  her  from  the  position  to  which  she  had  been  ap- 
pointed by  the  will.  The  statute  requires  a  citation  to 
be  served  upon  a  testamentary  guardian,  upon  an  appli- 
cation for  removal.    But  the  evidence  shows  that,  had 


204  CASES  IN  THE  SURROGATES'  COURTS. 

DAUARELLV.  WALKER. 

a  citation  been  issued  to  her,  she  was  then  in  no  condi- 
tion to  appear  at  the  hearing,  and  assert  her  claims  to 
the  cbild,  or  to  exercise  the  functions  of  guardian. 
Indeed,  she  slept  upon  her  rights  for  a  j'ear  subsequent 
to  the  granting  of  the  order  removing  her  and  appoint- 
ing Miss  Walker,  before  sbe  came  to  court,  through  her 
counsel,  to  demand  a  recognition  of  her  rights  under 
the  will.  The  reason  of  this  will  be  the  subject  of  con- 
sideration hereafter ;  but  as  the  rights  of  Mrs.  Damarell 
were  not  affected  by  the  first  proceeding,  by  reason  of 
her  not  being  made  a  party  thereto,  the  order  then 
granted,  so  far  as  it  purports  to  remove  her,  should  be 
vacated,  and  a  decree  will  therefore  be  entered  to  that 
effect. 

The  proceeding,  therefore,  now  before  me,  is  upon 
the  application  of  Miss  Abby  J.  Walker  to  remove  Mrs. 
Damarell,  as  testamentary  guardian,  on  the  grouud  of 
incompetency,  and  for  the  appointment  of  Miss  Emily 
H.  Walker,  a  maternal  aunt,  who  now  has  custody  of 
the  child  under  the  previous  order  appointing  her  to  the 
guardianship.  The  statute  upon  that  subject  is  as  fol- 
lows: 

"  On  the  application  of  any  ward  or  of  any  i^elative 
in  his  behalf,  or  of  the  surety  of  a  guardian,  before  the 
Surrogate  who  appointed  any  guardian,  or  to  the  Surro- 
gate before  whom  any  last  will  and  testament  containing 
an  appointment  of  a  guardian  shall  be  or  shall  have 
been  proved,  complaining  of  the  incompetency  of  such 
guardian,  of  his  wasting  the  real  or  personal  estate  of 
his  ward,  or  of  any  misconduct  in  relation  to  his  duties 
as  guardian,  the  Surrogate,  upon  being  satisfied  by  proof 
of  the  probable  truth  of  such  complaint,  shall  issue  a 
citation  to  such  guardian  to  appear  before  him,  at  the 
day  and  place  therein  specified,  to  show  cause  why  he 
should  not  be  removed  from  his  guardianship."  (2  Sev. 
Stat.  152,  ^  14.) 
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The  word  "  incompetency,"  as  applied  to  guardian- 
ship, is  one,  in  my  judgment,  of  broad  signification  and 
comprehensiveness,  like  the  word  unsuitableness,  as  ap 
plied  to  a  trustee.  In  my  opinion,  it  has  relation,  not 
merely  to  the  mental  condition  and  moral  status  of  a 
testamentary  guardian,  but  imports  that,  in  the  inter- 
ests of  the  child  in  resi)ect  of  nurture,  care,  education, 
and  safety,  the  court  may  take  into  consideration  the 
relative,  social  and  pecuniary  position  of  the  guardian 
and  the  infant.  I  must  admit  frankly,  that,  in  the  full 
appreciation  of  the  discretion  that  is  vested  in  this  as 
in  all  courts  having  jurisdiction  of  the  guardianship  of 
minors,  who  are,  in  fact,  wards  of  the  court,  my  judg- 
ment is  averse  to  the  separation  of  a  child,  bereft  of  its 
parents,  from  its  parents'  relatives  who  are  fitted  to  take 
their  place,  and  especially  from  one  who,  through  ties 
of  sisterly  affection  to  the  mother,  clings  to  a  child  with 
as  much  affection  as  though  she  were  her  own,  and,  still 
farther,  where  there  is  reasonable  ground  to  believe  that 
there  is  incompetency  on  the  part  of  the  person  named  as 
guardian  in  the  will.  The  fact  that  the  Legislature  has 
empowered  the  coiu-t  to  remove  such  guardian  for  incom- 
l)etency,  vests  it  with  discretion  to  decide  upon  the  com- 
petency of  the  person  named  for  the  position  in  the  will 
of  a  testator.  Sujipose  Mr.  Shepherd,  a  man  of  wealth 
and  high  social  position,  had,  in  making  his  will  in  1870, 
(when  I  am  satisfied  from  the  evidence  he  was  in  a  dis- 
ordered mental  condition),  selected  an  inferior  domestic 
ill  his  house  as  the  guardian  of  his  child,  would  it  not  be 
within  the  province  of  the  court,  considering  the  social 
status  of  the  parents  and  of  the  families  to  which  they 
belonged,  the  child  being  the  inheritress  of  wealth,  to 
removed  such  person  from  the  guardianship,  and  to  vest 
it  in  others  of  undoubted  "  comi)etency"  or  fitness  T  To 
niy  mind  there  would  be  no  question  in  reference  to  its 
power. 
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A  letter  written  by  Mr.  Shepherd  soon  after  the 
death  of  his  wife,  to  her  sister,  Miss  Abby  Walker,  shows 
that  he  regarded  her  as  the  one,  above  all  others,  to 
whose  care  and  niu'ture  the  child  should  be  confided, 
though,  two  years  after,  he  executed  a  will,  in  which  he 
appointed  as  testamentary  guardian,  Mrs.  Damarell,  a 
stranger  to  the  blood  of  himself  and  wife,  and  whose 
social  position  and  education  were  below  that  of  the 
child's  parents.  In  view  of  his  previously  expressed 
feelings  in  reference  to  Miss  Walker,  his  sudden  change 
of  sentiment  exhibited  in  the  appointment  of  Mi's.  Dam- 
arell is  only  to  be  ascribed  to  the  fact  of  an  insane  con- 
dition, which  had  its  manifestations  in  the  manner  I 
have  previously  described,  and  in  imagin«ary  slights 
which  he  stated  he  and  his  wife  had  received  at  the 
hands  of  her  sisters ;  and  which  was  further  manifested 
in  the  extravagant  views  he  expressed  in  reference  to 
the  importance  of  the  recovery  of  Mrs.  Damarell  to  the 
interests  of  his  household,  and  especially  of  his  child. 
In  fact,  it  is  evident  to  my  mind  that  both  the  testator 
and  the  testament^iry  guardian  were  insane — the  afflic- 
tion overcoming  Mr.  Shepherd  in  the  fall  of  1870,  about 
the  period  when  the  will  was  executed,  and  Mrs.  Dama- 
rell a  year  subsequent,  in  the  fall  of  1871. 

lu  reference  to  the  insanity  of  Mrs.  Damarell,  there 
is,  in  my  opinion,  no  doubt.  Between  the  fall  of  1871 
and  the  period  of  Mr.  Shepherd's  death,  she  had  two 
distinct  attacks.  She  recovered  from  the  first  and  re- 
mained in  an  apparently  normal  condition  for  a])out 
six  months,  when  she  had  a  relapse,  from  which  she  had 
not  recovered  at  the  time  of  Mr.  Shepherd's  death ;  nor 
did  her  friends  deem  her  in  a  condition  to  apply  for  a 
recognition  of  her  rights  as  testamentary  guardian  un- 
til more  than  a  year  after  his  death-  Before  this  afflic- 
tion overcame  her,  the  evidence  shows  that  she  was  calm 
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and  self-possessed;  that  afterwards  she  lost  control  of 
her  nervous  system,  and  was  depressed,  and  exhibited 
symtoms  of  mingled  melancholia,  hypocbondria  and 
hysteria,  so  much  so  that  Dr.  Peaslee,  her  physician, 
stated  that  her  brain  was  a  "  great  deal  aflfected,"  and 
he  considered  it  better  that  she  should  not  te  left  alone* 
Dr.  Otis,  though  not  her  physician,  had  frequent  oppor- 
tunities of  seeing  her  at  Mr.  Shepherd's  house  during 
this  period,  and  he  testified  on  the  first  proceeding,  in 
the  fall  of  1873,  to  her  unfitness  to  take  charge  of  the 
child  on  account  of  her  mental  disorder,  which  he  then 
pronounced  a  case  of  suicidal  mania.  And  though  Dr. 
Otis,  when  subsequently  called  in  the  present  i)roceed- 
ing,  as  a  witness  in  behalf  of  Mrs.  Damarell,  qualified 
his  previous  testimony,  there  is  no  doubt  upon  the  evi- 
dence that  she  was  for  a  long  period  insane. 

But,  in  behalf  of  Mrs.  Damarell,  it  is  contended  that 
the  mental  disturbance  which  affected  her  proceeded 
fiom  the  cessation  of  a  function  peculiar  to  women,  and 
occurring  in  middle  age ;  and  both  Dr.  Peaslee  and  Dr. 
Otis  stated  that  the  cause  of  the  mental  disturbance 
having  passed  never  again  to  return,  there  was,  in  their 
opinions,  no  danger  of  recurrence  of  the  disorder. 

The  question,  therefore,  which  is  presented  to  me  at 
this  time  is  whether  Mrs.  Damarell,  though  at  present 
apparently  recovered,  is  in  such  condition  as  to  justify 
me  in  deciding  that  it  would  be  safe  to  entrust  her  with 
the  guardianship  of  the  person  of  the  infant,  she  having 
been,  within  a  short  period,  twice  a  subject  of  insanity. 

Mrs.  Damarell  has  appeared  in  court  during  these 
proceedings,  and  she  is  apparently  sane.  She  has  testi- 
fied in  the  case  as  a  witness,  and  exhibits  now,  I  am 
frank  to  say,  all  the  evidences  of  recovery ;  but  it  is, 
however,  very  difficult  to  state  whether  a  person  who 
has  been  insane  is  free  from  the  danger  of  a  recurrence 
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of  the  malady,  and  I  mightsay  it  is  always  difficult  for  a 
court,  and  sometimes  even  for  physicians,  to  decide 
whether  a  person  thus  affected  has,  in  fact,  recovered. 
The  fact  that  Mrs.  Damarell  appears  in  court,  and  that 
sue  acts  and  speaks  rationally,  is  not  conclusive  to  me,  a 
ay  man,  of  her  absolute  recovery.  Courts  are  o  ften  oblig- 
ed to  have  recourse  to  the  aid  of  professional  gentlemen 
who  have  become  experts  through  education,  observa- 
tion and  experience  in  the  determination  of  this  most 
abstruse  question  of  insanity. 

Two  physicians  have  been  called  on  each  side 
upon  the  question  of  the  liability  of  a  recurrence  of  the 
mental  disease  which  overcame  Mrs.  Damarell — ^Dr. 
Otis  and  Dr.  Peaslee  in  her  behalf,  and  Dr.  Choate  and 
Dr.  Olymer  in  behalf  of  Miss  Walker.  Dr.  Otis  has  had 
no  special  experience  in  the  treatment  of  diseases  of  the 
brain,  and  his  views  upon  the  subject  of  a  non-recurrence 
of  the  mental  disturbance  of  Mrs.  Damarell  are  based 
upon  the  theory  that,  as  the  cause  which  incited  the  in- 
sanity cannot  occur  again,  there  is  no  likelihood  of  her 
again  becoming  insane.  Dr.  Peaslee  has  had  a  much 
larger  experience  -  his  specialty  being  the  treatment  of 
diseases  of  women — and  he  states  that  out  of  probably 
fifty  cases  of  mental  disturbance,  occurring  at  the  period 
of  the  female  climacteric,  which  have  come  under  his  ob- 
servation, he  has  not  had  more  than  ten  worse  than  that 
of  Mrs.  Damarell ;  that  of  those  ten,  probably  fiive 
died,  and  of  the  oth^r  five,  some  committed  suicide. 
Certainly,  based  upon  Dr.  Peaslee's  own  showing,  the 
occasional  violence  in  the  manifestation  of  the  insanity 
does  not  afford  a  satisfactory  assurance  of  safety  to  one 
entrusted  to  Mrs.  Damarell's  care,  in  case  of  a  recur- 
rence. 

Dr.    Clymer    and    Dr.    Choate,  very  distinguished 
alienists,  and  who  have  had  long  experience  in  the  treat- 
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ment  of  diseases  of  the  brain  and  neryouo  system,  have 
given  their  testimony  upon  the  subject  of  a  liability  to  a 
recurrence  of  insanity  in  Mrs.  Damarell,  and  I  regard 
their  statements  as  entitled  to  great  weight.  All  I  con- 
sider necessary  in  this  connection  is,  to  generalize  their 
conclnsionsy  based  upon  carefully  collated  statistics, 
which  show  that  the  liability  to  a  recurrence  of  insanity, 
where  persons  have  once  been  affected,  is  from  fifty  to 
sixty-five  per  cent,  and  that  they  see  no  reason  for  sup- 
posing that  insanity  occurring  at  the  time  of  the  female 
climacteric  should  form  any  exception  to  the  general 
rule.  They  believe  that  the  cessation  of  the  sexual  func- 
tion, occurring  at  that  time,  it  being  a  natural  and  nor- 
mal event  in  the  course  of  woman's  life,  should  not,  of 
itself,  be  the  cause  of  insanity,  and  that,  if  insanity  does 
occur  as  its  concomitant,  it  is  where  there  has  been  lat- 
ent disease  of  the  brain  existing  previously,  or  an  inher- 
ent constitutional  tendency  to  such  disease,  which  is 
called  into  activity  by  the  physical  disorders  attendant 
upon  cessation  of  the  sexual  function  referred  to 

The  cross-examination  of  these  experts  by  the  coun- 
sel for  Mrs.  Damarell  was  able,  elaborate  and  exhaust- 
ive ;  but,  in  my  opinion,  it  failed  to  alter  the  aspects  of 
their  testimony,  which  was,  that.Mrs.  Damarell,  having 
had  two  attacks  of  insanity,  the  probability  of  another 
was  further  increased.  I  must  accept  their  evidence  as 
controlling,  as  all  courts  are  obliged  to  accept  that  of 
distinguished  exx)erts  iu  those  branches  of  science  to 
which  they  have  devoted  their  lives. 

It  has  been  stated  in  evidence,  that  Dr.  Hammond 
and  Dr.  Brown,  of  the  Bloomingdale  Asylum,  both 
specialists  of  large  experience  in  the  treatment  of  men- 
tal diseases,  were  called  by  Mrs.  Damarell's  friends  to 
see  her,  during  the  year  1874 ;  but  neither  of  them  has 
been  produced  as  a  witness,  which  is  to  be  regretted,  as 
doubtless  their  testimony  would  have  thrown  addition- 
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al  light  upon  the  matter  at  issue,  they  having  had  the 
advantage  of  a  personal  observation  of  Mrs.  Damarell, 
which  neither  Dr.  OlymernorDr.  Ohoatehad. 

Certainly,  Mrs.  Damarell,  at  the  time  of  the  death  of 
Mr.  Shepherd,  was  not,  and  had  not  been  for  over  a  year 
previous,  nor  was  she  for  months  afterwards,  by  reason 
of  her  insanity,  a  proper  person  to  have  the  custody  of 
the  child.  The  evidence  which  has  been  given  of  her 
incompetency,  during  that  period,  is  not  disputed.  It 
is  impossible  to  predict  what  may  be  the  ultimate  con- 
dition of  a  person  who  has  been  afflicted  with  a  mental 
aberration.  Who  could  have  foreseen  that  Mr.  Shep- 
herd, who  exhibited  only  irritability,  depression  of 
spirits,  suspicions  of  his  partner's  sentiments  towards 
him,  and  of  his  wife's  sisters,  and  misjudgment  of  the 
importance  of  Mrs.  Damarell,  in  respect  to  the  care  of 
his  child,  would,  within  a  brief  time,  have  committed 
suicide  with  a  pistol  f  In  view  of  this  tragic  culmina- 
tion of  insanity  in  this  very  household,  without  recur- 
ring to  the  illustrations  in  medical  literature,  it  appears 
to  me  that  I  would  be  taking  a  responsibility  which  no 
court  would  be  justified  in  doing,  were  I  to  give  this 
child  to  the  care  of  a  testamentary  guardian,  who  has 
been  twice  insane,  and  confessedly  incompetent  for  a 
long  period  to  assume  a  trust  which  was  given  to  her  by 
the  will .  of  Mr.  Shepherd ;  and  in  this  serious  aspect 
of  the  case,  I  cannot  assume  it. 

There  is  another  consideration  which  has  some 
weight  with  me  in  the  disposition  of  this  case.  The 
counsel  for  Mrs.  Damarell  strenuously  object  to  her 
removal  as  testamentary  guardian.  But  the  responsibil- 
ity placed  upon  me  is  a  grave  one,  even  viewed  in 
respect  of  the  interests  of  the  child.  Two  considerations 
as  affecting  her,  present  themselves  to  my  mind.  One 
is,  that  her  comfort,  happiness,  culture  and  education 
are  reasonably  assured,  under  favorable  circumstances 


NEW  YORK  COUNTY,  DECEMBER,  1875.  211 

DAMARELL  V.  WALKER. 

and  stuTonndings,  in  the  care  Qf  her  aunt,  the  present 
guardian ;  the  other  is  a  want  of  such  assurance,  even 
with  the  best  of  intentions,  in  view  of  disparity  of  social 
position  and  education  between  Mrs.  Damarell  and  the 
family  of  the  child.  The  aunt  is  a  lady  of  wealth,  edu- 
cation, and  refinement,  occupying  a  superior  position  in 
If ew  York  and  Boston  society.  The  child,  who  is  the 
principal  object  of  her  affection,  as  representing  a  de- 
ceased sister,  between  whom  and  herself  great  affection 
existed,  is  now  about  eight  years  of  age,  and  has  been 
two  yeiars  under  her  present  guardians,  and  undoubtedly, 
regards  her  with  the  same  feelings  she  would  entertain 
for  her  mother,  if  living.  Mrs.  Damarell,  on  the  contra- 
ry, is  a  lady  in  very  moderate  circumstances ;  and  though 
married,  is  not  living  with  her  husband,  and  has  not 
been  since  her  advent  into  the  house  of  Mr.  Shepherd, 
in  the  year  1868.  Her  previous  employment  had  been 
that  of  a  monthly  nurse.  She  has  no  income,  and  her 
testimony  shows  that  she  has  had  limited  facilities  for 
obtaining  education,  not  having  attended  school  since 
she  was  twelve  years  of  age;  while  she  is  no  connec- 
tion by  blood  with  the  child  proposed  to  be  placed  in  her 
care.  Her  acquaintance  with  Mr.  Shepherd's  family,  and 
the  care  she  exercised  over  the  child  until  overcome  by 
her  own  mental  disabilities,  were  the  result  of  accidents 
— ^the  child's  birth  and  the  mother's  death. 

I  am  asked,  under  the  forms  of  law,  to  separate  the 
child  fix)m  its  natural  guardian ;  to  remove  her  from 
associations  which  she  is  entitled  to  continue  from  the 
condition  of  her  birth ;  to  deprive  her  of  the  opportu- 
nities of  education  and  of  her  proper  place  in  society, 
which  are  now  reasonably  assured,  and  virtually  to 
place  her  in  a  lower  station  in  life,  with  associations 
which  cannot  be  congenial,  and  to  deprive  her  of  that 
affection  to  which  she  has  been  accustomed  during  the 
last  two  years. 
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It  would  be  a  most  serious  act  for  me  to  perform.  It 
would  be  little  less  than  judicial  cruelty ;  and  a  court,  in 
my  opinion,  would  not  be  justified  in  so  doing.  But,  in 
deciding  the  matter  at  issue,  I  am  not  governed  by  those 
considerations,  except  collaterally.  In  view  of  the  sta- 
tute, especialy  taking  the  word  "  incomi>etency  '^  in  its 
broad  signification  of  unsuitableness,  and  applying  it 
to  the  past  condition  of  Mrs.  Damarell,  and  with  the 
possibility,  even,  of  a  recurrence  of  her  mental  disorder 
and  its  consequences  upon  the  destiny  of  the  child,  I 
hold  that  the  application  of  Miss  Abby  J.  Walker,  for 
the  removal  of  Mrs.  Damarell,  as  testamentary  guar- 
dian should  be  granted,  and  a  decree  to  that  effect  will 
therefore  be  entered,  and  leave  the  appointment  of  Miss 
Emily  H.  Walker,  as  guardian  of  the  child,  heretofore 
entered,  with  the  bonds  given  thereunder,  to  remain  in 
full  force  and  effect. 

Ordered  accordingly. 
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Bailey  v.  Stewart. 

In  the  matter  of  proving  the  instrument  propounded  as  the 
last  WiU  and  Testament  of  Alexander  Turnby 
Stewart,  deceased. 

If  a  petition  for  probate,  verified  by  the  person  moet  likely  to  know, — 
e.  g.  the  testator's  widow, — alleges  that  he  left  no  heirs,  next  of  kin  or 
relatives,  whatever,  the  issue  of  citations  is  unnecessarj. 

On  an  application  to  vacate  probate,  on  a  petition  alleging  ondne  influ- 
ence, &.C.  if  the  proponents  of  the  will  move  to  dismiss  the  petition 
before  opportunity  to  take  proofs  is  given,  their  motion  must  be  deter- 
mined upon  the  assumption  that  all  the  allegations  of  the  petition, 
are  true. 

*Det^no  C.Calvin, Esq.  was  appointed  by  the  Common  Council,  April 
12th,  1876,  to  fill  the  vacancy  caused  by  the  death  of  Stephen  D.  Vaa 
Schaick,  who  had  been  elected  at  the  previous  November  general  election. 
Mr.  Calvin  was  elected  to  the  office  of  Suiiogate  at  the  genenJ  election^ 
November,  1876. 


NEW  YORK  COUNTY,  APRIL,  1876.  213 


BAHJET  V,  STEWAJIT. 


TbB  Snziogaile  has  power  to  open,  vftcale,  or  modify,  his  probate  of  a  ^rill, 
▼hether  of  real,  or  personal  estate,  or  both. 

The  probate  is  not  merely  dependent  on,  and  effected  by,  the  proo6  taken : 
but  the  Snrrogate's  decision  on  the  sufficiency  of  the  proofs,  which 
the  statute  reqoires  him  to  enter  in  his  minates,  is  a  determination  of 
the  court  npon  the  proofs  sabmitted. 

Bj  parity  of  reasoning,  if  probate  were  refased  by  mistake  or  misappre- 
hension, the  decree  refhsing  it  should  be  opened,  and  the  application 
reheard. 

The  Surrogate  of  the  city  and  connty  of  Kew  York,  has,  by  the  act  of  1870, 
the  same  power  to  open,  racate  and  modify  his  orders  and  decrees,  as 
is  exercised  by  a  court  of  general  Juriadiction.* 

This  power  is  equal  to  that  exercised  by  a  court  of  equity  on  a  bill  filed  for 
relief  against  a  Judgment  or  decree,  for  fraud  or  mistake. 

An  application  to  the  Surrogate  of  the  city  and  county  of  New  York  to 
open  hia  decree,  is  not  matter  of  legal  right,  but  is  addressed  to  his 
discretion,  to  be  exercised  with  a  Just  regari  to  the  interests  of  the 
respective  parties. 

By  the  term  ''  discretion  "  here,  it  is  not  meant  that  his  decision  of  the 
application  would  not  be  rcTiewable,  but  such  a  discretion  is  intend- 
ed, as  would  Justify  the  granting  or  denial  of  the  application,  accord- 
ing to  the  circumstances  and  equity  of  the  case. 

Judicial  discretion  ncYor  means  the  arbitrary  will  of  the  Judge  ;  it  is 
always  legal  discretion,  to  be  exercised  in  discerning  the  course  pre- 
scribed by  law ;  when  that  is  discovered,  it  is  the  duty  of  courts  to  fol- 
low it ;  it  is  to  be  exercised  not  to  give  effect  to  the  will  of  the  Judge, 
but  to  that  of  the  law. 

It  is  a  Judicial  balancing  of  the  rights  and  remedies  of  the  respective  par- 
ties, which  constitutes  the  right  exercise  of  Judicial  discretion. 

The  probate  of  a  will  of  real  property,  is  only  prima /acid  evidence  of  the 
validity  of  the  will,  which  may  be  impeached  by  the  heirs  in  an 
action* 

Hence  probate  of  such  a  will,  if  void,  would  be  no  obstacle  to  the  remedy 
of  the  heir  in  an  action. 

Where  a  petition  showsa  case  confeiring  Jurisdiction  upon  a  Surrogate,  he 
has  authority  to  act  in  the  premises ;  and  a  subsequent  discovery  of 
peraons  interested,  who  were  entitled  to,  but  did  not  have,  notice,  be- 
cause their  existence  was  denied  by  the  petition  does  not  render  his 
decree  void.  Atmost'itwonldonly  render  it  inoperative  as  to  their 
interest.t 

*As  to  the  power  of  the  court  to  relieve  parties  from  the  controlling 
eiE»ct  of  probate,  see  Booth  v»  Kitoken,  (7  ^wi,  200.) 

tSee  Boderigas  v.  East  Biver  Savings  Bank  f  63  N.  F.  460  ret^g  48  How-  Pr. 
16&)  Jforiotv.  Mariot  (1  Strange,  671).  Dickinson  v.  Hayes,  (31  Conn.,  417.; 
Charles  v.  Hubor,  (78  Fa.  St.  489. ; 
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The  proviflion  of  the  act  of  1870  restricting  the  remedy  for  impeaching  a 
decree  of  the  Surrogate  of  the  city  and  county  of  New  York,  to  a  pro- 
ceeding by  appeal,  does  not  apply  against  one  who  was  not  a  party 
to  the  proceeding  in  which  the  decree  was  made. 

On  an  application  to  open  a  decree  to  allow  one  who  was  not  a  party  to  fhe 
proceeding  to  adduce  proofs,  the  court  should  not  passnpon  the  prob- 
ability or  nnprobability  of  the  case  alleged  in  the  applicant's  petition. 

Testator  left  a  widow,  and  a  very  large  real  and  personal  estate,  and  an 
aetive  business.  A  petition  by  the  widow  for  probate  was  presented 
alleging  that  he  left  no  heirs,  next  of  kin,  or  relatives  whatever;  and 
the  will  was  admitted  to  probate  immediately  without  the  issue  of  any 
citation.  Subsequently  a  i>etition  was  presented  by  one  claiming  to 
be  an  heir,  asking  that  the  probate  be  opened,  and  proofs  taken,  and 
alleging  that  the  will  was  invalid  for  undue  influence.  On  the  hear- 
ing, the  petitioner  consented  that  the  probate  stand  as  to  personal 
property,  and  pressed  the  application  only  as  to  the  will  as  a  will 
of  real  property,  ffeldj  that  as  the  heir  might  impeach  the  >vill  as 
to  real  property  by  action ,  notwithstanding  probate,  and  as  the  title  to 
a  very  large  amount  of  real  estate  would  be  discredited,  and  theexectt- 
tion  of  the  testator's  intentions  hindered,  by  opening  the  probate,  the 
application  should  be  denied. 

This  proceeding  was  instituted  upon  an  order  to 
show  cause  why  the  pretended  probate  of  the  instru- 
ment propounded  as  the  last  will  and  testament  of 
Alexander  Tumey  Stewart,  deceased,  as  a  will  of  real 
and  personal  estate,  and  the  apparent  decision  thereon, 
should  not  be  adjudged  void,  revoked,  vacated,  and  set 
aside. 

The  order  to  show  cause  was  based  upon  the  petition 
of  James  Bailey,  in  his  own  right,  and  on  behalf  of  the 
other  collateral  relatives  of  said  Stewart  named  in  the 
l)etition. 

The  petition  alleged  that  the  petitioner  and  others 
named  therein,  were  collateral  relatives  of  the  full  blood, 
and  heirs  at  law,  and  next  of  kin  of  the  late  Alexander 
Turney  Stewart,  who  died  April  10th,  1876 ;  that  the 
paper  bearing  date  March  27th,  1873,  purporting  to  be 
the  last  will  and  testament  of  said  Stewart,  appoint- 
ing Henry  Hilton,  and  William  Libby,  executors,  and 
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Goi'Delia  M.  Stewart,  executrix  thereof,  and  the  cod- 
icils thereto,  one  dated  March  27th,  1873,  and  the  other 
March  28th  of  the  same  year,  were  in  the  evening  of 
April  13th,  1876,  presented  to  the  Surrogate  for  probate. 

That  on  the  14th  of  the  same  month  letters  testa- 
mentary were  issued,  and  said  will  and  codicils  were 
recorded  in  the  Surrogate's  office  as  duly  proved. 

That  no  citation  or  notice  to  appear  was  issued,  or 
directed  to  be  served  upon  the  petitioner,  any  of  the 
heirs  at  law,  or  next  of  kin,  as  required  by  law,  nor 
issued  to,  or  served  upon,  the  Attorney  General  of  the 
State ;  that  no  opportunity  was  afforded  to  the  petition- 
er, or  any  of  the  said  heirs,  &c.,  to  require  all  the  wit- 
nesses to  the  will,  &c.,  to  be  summoned,  or  to  request 
other  witnesses  to  be  examined,  or  to  be  present  at,  or 
contest  the  proof  of  said  will. 

That  the  probate  and  record  thereof,  were  not  made 
publicly,  at  the  Surrogate's  court  room,  or  office,  but 
privat>ely,  in  unusual  haste,  on  the  day  of  the  funeral  of 
said  Stewart,  without  notice  to  petitioner,  or  said  heirs. 

That  said  papers  were  not  the  last  will  and  testa- 
ment, and  codicils  of  said  Stewart,  that  they  were  ob- 
tained, and  the  execution  thereof  by  said  Stewart  was 
procured,  by  circumvention,  and  undue  influence  prac- 
tised upon  him  by  Henry  Hilton,  or  some  other  person 
unknown  to  the  petitioner. 

That  the  petitioner  and  others  of  said  heirs,  contest- 
ed the  probate  of  said  will. 

That  Cornelia  M.  Stewart,  and  Henry  Hilton,  were 
the  only  legatees,  or  devisees,  named  in  the  will,  and 
the  only  legatees,  or  devisees,  named  in  the  first  codicil 
were  George  B.  Butler  and  others  named,  and  that  the 
only  legatees  and  devisees  named  in  the  second  codicil 
were  Charles  B.  Clinch  and  others  named  therein. 

The  petition  prayed  that  the  probate  of  the  will  and 
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codicils,  and  the  decision  thereon,  might  be  declared 
Toid,  revoked,  vacated,  and  set  aside,  and  for  such  other 
rdief,  etc,  as  might  seem  proper. 

On  the  return  day  of  the  order  to  show  cause,  the 
counsel  for  the  executors  and  executrix,  and  for  Mrs. 
Stewart,  and  Mr.  Hilton,  individually,  appeared  and 
moved  that  the  proceedings  so  far  as  they  sought  to 
revoke,  vacate,  or  set  aside  the  will  in  question,  as  a 
will  of  personal  estate,  be  dismissed — ^to  which  the  coun- 
sel for  the  petitioner  consented,  stating  that  they  made 
no  claim,  so  far  as  the.  personal  estate  was  concerned ; 
and  the  proceedings,  to  that  extent  were  dismissed. 

The  widow,  Gomelia  M.  Stewart,  filed  her  answer  to 
the  petition,  which  set  forth  substantially,  her  marriage 
to  the  testator,  16th  October,  1823,  and  that  she  lived 
with  him  as  his  wife,  in  the  city  of  New  York,  until  his 
decease,  April  10th,  1876. 

That  she  had  no  knowledge,  or  information,  sufficient 
to  form  a  belief,  whether  the  petitioner,  or  the  persons 
named,  were  collateral  relatives  of  her  said  husband, 
and  therefore  denied  the  same — ^that  the  will  and  codi- 
cils were  duly  proved  April  13tb,  1876,  and  admitted  to 
probate,  as  a  will  of  real  and  personal  estate  and  letters 
testamentary  were  issued  to  the  persons  named  therein 
as  executors,  who  qualified,  and  that  the  will  and  codi- 
cils were  duly  recorded,  as  duly  proved. 

That  the  application  for  such  probate,  and  the  proofs 
thereof,  were  publicly,  and  opimly  made. 

That  the  testator  at  the  time  of  his  death  was  exten- 
sively engaged  in  mercantile  affairs,  and  the  improve- 
ment of  large  amounts  of  real  estate,  employing  a  large 
number  of  persons,  and  that  to  save  the  business  from 
interruption,  and  the  estate  from  loss,  it  was  essential 
that  no  cessation  in  the  management  of  its  affairs  should 
take  place ; — and  as  the  Surrogate  could  not  attend  on 
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the  following  day,  proofs  were  made  on  the  evening  of 
the  funeral  for  her  convenience ;  that  she  had  been 
informed  by  the  testator  that  he  had  no  relatives^  or 
next  of  kin  living,  and  she  had  no  intimation,  or  sus- 
picion, that  he  left  him  surviving  collateral  relatives^ 
heirs  at  law,  or  next  of  kin.  That  her  allegation  in 
her  petition  for  the  probate,  in  that  respect,  she  believes 
to  be  true-— that  said  papers  are  the  last  will  and  testa^- 
ment  and  codicils  of  the  testator,  and  the  uninfluenced 
and  intelligent  acts  of  her  deceased  husband ;  and  she 
denies  on  information  and  belief,  that  they  or  either  of 
them,  were  obtained  by  undue  influence,  practised  by 
said  Hilton,  or  any  other  person.  That  she  had  never 
heard  her  deceased  husband  speak  of  the  petitioner,  or 
of  the  other  persons  named  in  the  said  petition,  as  his 
relatives — ^that  be  had  never  recoguized  them  as  such. 

The  executor  and  executrix  also  filed  an  answer  set- 
ting forth  substantially  the  same  facts  as  are  contained 
in  the  answer  of  Mrs.  Stewart 

Henry  Hilton  also  filed  an  affidavit  setting  forth 
that  he  knew  the  deceased  intimately  for  over  twenty 
years; — that  he  drew  the  will  and  codicils  under  the 
direction  of  the  testator,  who  was  in  the  full  vigor  of 
his  intellect  and  memory, — that  no  other  persons  were 
present  when  such  directions  were  given, — ^that  he  did 
not  influence,  or  attempt  to  influence,  the  testator  and 
does  not  know  of  any  other  person  doing  so. 

That  until  after  his  death  he  never  communicated 
the  contents  of  said  will  and  codicils  to  Mrs.  Stewart  oi? 
to  any  other  person. 

That  for  many  years  past  he  has  been  m  the  employ 
of  said  testator,  assisting,  and  conducting  his  affairs, 
having  general  knowledge  thereof,  and  of  his  plans. 

That  testator's  business  has  for  many  years  required 
the  constant  employment  of  many  thousands  of  persons 
here,  and  in  Europe. 
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That  duriDg  deponenrs  a<;quaintance  with  him,  the 
deceased  has  personally  directed,  managed,  and  con- 
trolled his  business,  and  his  employees  to  the  fullest  ex- 
tent, and  did  so  up  to  within  a  few  days  of  his  death. 

That  he  had  frequently  heard  him  say  that  he  did 
not  know  of  the  existence  of  any  blood  relatives,  as  had 
been  generally  stated  in  the  newspapers  in  this  countrj- 
and  in  Europe. 

That  he  had  been  a  frequent  guest  at  his  table,  and 
has  never  seen  any  person  whom  he  recognized  as  a 
blood  relative. 

That  he  had  general  charge  of  his  affairs,  under  the 
direction  of  the  testator,  particularly  as  to  his  individual 
property,  and  was  acquainted  with  his  various  plans,  &c 

That  under  a  power  of  attorney  from  the  widow,  the 
deponent  had  continued  the  carrying  forward  of  such 
plans, — stating  them  with  some  detail. 

That  expenditures  for  that  purpose  had  exceeded 
$350,000,  and  that  other  projects  mentioned  would 
incur  an  expense  of  $300,000  more,  and  may  reach  half 
a  million. 

That  work  was  continued  on  the  public  institution, 
for  the  benefit  of  working  women,  (an  institution  pro- 
jected, and  commenced  by  the  testator  in  his  life- time) 
the  completion  of  which  would  involve  an  additional 
expenditure  of  $350,000;  that  since  testator's  death, 
there  had  been  paid  and  extinguished  financial  engage- 
ments to  the  amount  of  millions  of  dollars,  besides  the 
specific  legacies  named  in  the  will,  and  upwards  of 
$200,000  to  employees,  pursuant  to  testator's  letter  to 
his  wife. 

That  the  deponent  had  a  last  will  and  testament 
in  his  possession,  duly  made  and  executed  by  the  tes- 
tator in  his  life-time,  dated  May  1st,  1855,  by  which  he 
gave  and  devised  his  entire  residuary,  real  and  per- 
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sonal  estate,  to  his  wife,  after  certain  legacies,  less  than 
those  contained  in  his  last  will,  which  former  will  de- 
ponent received  from  Mr.  Stewart  some  months  after 
the  execution  of  his  last  will. 

William  Libby,  the  other  executor,  filed  his  affidavit 
stating  his  acquaintance  with  the  deceased,  for  upwards 
of  seventeen  years ;  the  deponent  was  general  mana- 
ger of  the  wholesale  business,  and  in  July,  1867,  became 
a  partner  of  the  firm  of  A.  T.  Stewart  &  Company,  and 
continued  as  such  to  testator's  death ;  that  their  inter- 
course was  constant,  and  that  so  far  as  it  was  possible 
for  one  man,  the  testator  actually  and  personally  con- 
trolled his  business  till  within  a  few  days  of  his  death ; 
this  practice  was  constant  after  March,  1873,  as  before 

That  from  deponent's  knowledge,  it  was  absurd  to 
say  that  undue  influence  could  control  him,  in  making 
his  will,  or  in  doing  any  other  act,  in  reference  to  his 
property. 

That  the  deponent  had  never  heard  or  known  of  any 
one,  claiming  to  be  a  blood  relative  of  his,  or  that  he 
acknowledged  any  such,  but  it  was  generally  under- 
stood^ that  he  had  none,  and  deponent  so  believed. 

The  proceedings  on  the  probate  together  with  the 
alleged  will,  and  codicils  as  recorded,  were  made  part  of 
these  proceedings. 

Prior  to  the  presentation  of  the  answers,  and  affida- 
vits above  stated,  the  counsel  for  the  executors,  and 
executrix  took  preliminary  objections,  and  moved  to 
dismiss  the  i)etition  on  the  ground  that  as  a  will  of  real 
and  personal  estate,  the  court  had  no  authority  to  set 
aside  the  probate,  under  the  act  of  1870,  because  such 
probate  was  not  dependent  upon  an  order,  or  decree,  and 
was  only  j^rima/acw  evidence,  liable  to  be  impeached 
by  any  person  claiming  rights  in  hostility  to  the  will. 
That  the  petitioner  had  not  made  a  jfHniafacie  case 
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calling  for  answer,  as  the  statute  provides  that  when  the 
Surrogate  shall  be  satisfied,  that  the  proofs  are  such  as 
aM  required  by  the  statute,  his  oertifioate  and  the  proof 
endorsed  thereon,  entitle  the  paper  to  be  read  in  evi- 
dence, and  that  the  act  of  1870,  does  not  give  the  Surro- 
gate power  to  vacate,  or  set  aside  such  certificate,  that 
as  the  motion  is  made  upon  proceedings  already  had 
for  probate,  and  the  only  ground  urged  against  the 
validity  of  the  will  was  undue  influence  by  Mr.  Hilton, 
or  some  person  unknown,  the  burden  of  proof  of  such 
undue  influence  was  with  the  petitioner,  and  that  if  the 
I)etitioner  should  succeed  in  opening  or  vacating  the 
probate,  his  position  in  respect  to  the  real  estate  would 
not  thereby  be  improved,  or  affected. 

The  decision  on  this  preliminary  motion  to  dismiss 
was  reserved,  until  the  facts  were  presented,  with  leave 
on  the  part  of  the  executor  and  executrix  to  renew  the 
motion  on  the  whole  case. 

After  the  answers  and  affidavits  were  filed  in  oppo- 
sition to  the  petition,  counsel  for  the  petitioner  offered 
to  give  evidence  of  the  facts  set  forth  in  the  petition  by 
production  of  witnesses ;  but  the  motion  to  dismiss  on 
all  the  papers  was  elaborately  argued  on  both  sides, 
and  submitted  for  the  purpose  of  the  decision. 

H.  L.  Clinton,  Wm.  A.  Beach,  H.  E.  Da  vies,  and  H.  H.  Andes- 
80K,/<w  the  Executors,  Henry  Hilton  and  Mrs.  Stewart. 

W.  O.  Bartlett,  E.  Koot,  and  W.  D.  Booth, /or  the  petitioner 

The  Stjkbogatb. — ^The  counsel  for  the  executors 
and  executrix  in  their  argument  of  ttds  motion  have 
discussed  with  great  earnestness  the  force  and  effect  of 
the  facts  set  forth  in  the  respective  answers  and  affida- 
vits presented  in  their  behalf,  and  urged  the  improbabili  ty 
of  the  alleged  undue  influence  upon  the  testator  by  Mr. 
Hilton,  and  by  others  unknown ;  but  it  is  clear  to  my 
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mind  that  this  motion  to  dismiss,  most  be  considered 
upon  the  assumption  that  the  allegations  contained  in 
the  petition  are  true,  and  no  benefit  can  be  derived  to 
the  parties  making  the  motion,  from  the  facts  alleged 
by  them  ;  for  the  motion  is  based  upon  the  alleged  ab- 
sence of  reasonable  ground  set  forth  in  the  petition  for 
the  opening  and  yacating  of  the  probate,  and  if  the 
answers  are  to  be  regarded,  they  must  be  accepted  as 
forming  issues  of  £act  for  the  puri)ose  of  presenting 
proofe  to  establish  those  issues,  and  the  petitioner 
would  be  entitled  to  the  opportunity  to  prove  the  allega- 
tions set  forth  in  the  petition  with  leave  on  the  part 
of  the  proponents  of  the  will,  to  contradict  them,  and 
show  their  tnith. 

The  petition  after  alleging  that  the  i>etitioner  and 
others  are  collateral  relatives  of  the  full  blood,  and 
heirs  at  law  and  the  next  of  kin  of  the  testator,  states 
that  the  will  and  codicils  were  presented  to  the  Surro- 
gate, on  the  13th  day  of  April,  1876,  and  application 
made  for  their  admission  to  probate  and  record,  and  that 
letters  testamentary  were  issued  on  the  next  day,  and 
the  said  will  and  codicils  were  recorded  in  said  office  as 
duly  proved,  without  citation  to  the  petitioner,  or  the 
other  persons  alleged  to  be  heirs  at  law,  or  next  of  kin, 
as  required  by  chap.  460,  of  the  Laws  of  1837,  and 
without  citation  to  the  Attorney  General  of  the  State ; 
and  that  thereby  the  claimant  was  deprived  of  the  oppor- 
tunity to  require  all  the  witnesses  to  said  will  to  be 
produced  and  examined,  or  to  require  other  witnesses  to 
be  examined,  acco^rding  to  the  Act  of  1841,  chapter  129. 

It  appears  by  petition  of  the  widow  duly  verified  by 
her  on  the  13th  day  of  April,  1876,  and  on  which  the 
petitioner  moves  and  which  was  presented  to  the  Sur- 
rogate praying  for  probate  of  ^aid  will  and  codicils, 
that  ^^  the  widow,  only  heirs,  and  next  of  kin  of  i^aid 


222  CASES  IN  THE  SURROGATES'  COURTS. 


BAILEY  V.  STEWART. 


deceased  was  the  i>etitioner" — that  said  deceased  left 
him  surviving  neither  father,  mother,  brother,  or  sister 
or  descendants  of  any  or  either  of  them,  or  any  descend- 
ants of  his,  or  any  relative  or  next  of  kin  of  said  de- 
ceased. 

On  this  proof,  and  on  the  faith  of  the  allegations 
contained  in  said  petition,  the  proceedings  of  probate 
were  taken,  and  upon  the  assumption  of  their  truth,  it 
is  entirely  clear  that  there  was  no  need  of  issuing  cita- 
tions to  persons  thus  clearly  proved  not  to  exist. 

The  third  subdivision  of  section  5,  of  chapter  460,  of 
the  Laws  1837,  provides  that  if  the  will  relate  to  both 
real  and  i^ersonal  estate,  the  names,  places  of  residence 
of  the  heirs,  widow,  and  next  of  kin  of  the  testator 
shall  be  ascertained  by  the  Surrogate,  by  satisfactory 
evidence,  and  section  7  provides  that  the  Surrogate  shall 
thereupon  issue  a  citation  requiring  the  proper  persons 
to  appear  and  attend  the  probate  of  the  will,  and  pre- 
scribes certain  facts  which  shall  be  alleged  in  the  cita- 
tion. Section  8  provides  for  the  service  of  such  citations 
Section  9  provid<*s  that,  before  proceeding  to  take  the 
proof  of  any  will,  the  Surrogate  shall  require  satisfactory 
evidence,  by  affidavit,  of  the  service  of  the  citation,  in 
the  mode  prescribed  by  law. 

The  praper persons  referred  to,  in  section  7,  are  evi- 
dently the  heirs  at  law,  and  next  of  kin,  if  any  exist. 

In  this  case,  the  Surrogate  did  CLscertain  by  satisfactory 
evidence  J  and  by  the  oath  of  the  person  most  likely  to 
know,  that  there  were  neither  heirs  at  law,  or  next  of 
kin,  and  the  provisions  of  the  statute  referred  to  were 
fully  complied  with,  and  complete  jurisdiction  obtained 
for  the  purpose  of  probate. 

It  is  important,  first^  to  determine  the  power  of  this 
court  to  open,  vacate,  or  modify  the  probate  in  this  case ; 
for  while  the  petitioner's  counsel  invoke  that  power  as  a 
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matter  of  right,  it  is  objected  by  the  counsel  for  the  exe- 
entoTs  and  executrix,  that  as  to  a  will  of  real  estate, 
there  is  no  power,  to  vacate,  or  modify  the  decision  or 
decree,  admitting  the  will  and  codicils  in  question  to 
probate : 

Firsts  because  the  probate  is  not  dependent  upon  an 
order  or  decree  of  the  Surrogate,  but  upon  proofs  on 
which  he  is  required  to  make  his  certificate  whereby  it 
becomes  only  prima  facie  evidence.  (2  Bev.  Stut  58,  §  15.) 

Secondj  because  the  statute  providing  for  the  filing 
of  allegations  against  a  will  of  personal  property  within 
a  year  after  its  probate,  makes  no  provision  for  the 
review  or  opening,  vacating  or  revoking  a  will  or  real 
estate ;  and  to  sustain  this  latter  point,  t  he  case  of  the 
will  of  Kellum  (50  N.  T.,  298)»  is  cited. 

By  section  21,  of  chapter  460,  of  the  Laws  of  1837, 
concerning  proof  of  wills,  &c.,  it  is  provided  that  the 
Surrogate  shall  enter  in  his  minutes  the  decision  which 
he  may  make  concerning  the  suflBcieucy  of  the  proof  or 
validity  of  any  will  which  may  be  offered  him  for  i)ro- 
bate,  and  I  think  it  quite  clear  that  the  admission  of 
the  will  in  question  to  i)robate,  was  a  decision  or  deter- 
mination of  this  court  upon  the  proofs  submitted. 

In  Campbell  v.  Logan j  (2  Bradf.y  90),  after  a  very 
elaborate  and  learned  discussion  of  the  question,  Surro- 
gate Bradford  held  that  the  power  to  revoke,  open  or 
alter  the  decrees  of  the  Surrogate  Court,  was  essential 
to  tbe  administration  of  justice,  and  a  necessary  incident 
to  the  exclusive  jurisdiction  of  the  Surrogate  over  all 
matters  of  the  probate  of  wills;  and  this  power  was 
claimed  independent  of  the  provisions  of  the  statute 
prescribing  the  conclusive  character  of  the  probate  of 
wills  of  personal  property. 

In  Pew  V.  Hastings  (I  Barh.  Ch.,  452),  the  chancellor 

*  Reversing  6  Lane,,  1. 
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held  that  the  Surrogate  had  the  power  to  open  a  decree 
taken  by  default,  and  in  consequence  of  mistake,  or 
accident,  and  that  the  provisions  of  the  Revised  Statutes 
^^  that  no  Surrogate  shall  under  pretext  of  incidental 
power,  or  constructive  authority,  exercise  any  jurisdic- 
tion whatever  not  expressly  given''  by  same  statute  of 
this  state,  (2  Revised  Statutes^  221,  %  1)  having  been 
repealed  by  the  Act  of  1837,  page  536,  sec.  71,  it  had 
restored  the  incidental  powers  inherent  in  that  court ; 
and  in  Proctor  v.  Wanmaker^  (1  Baxb.  Ch.,  302.)  it  is 
held  that  the  Surrogate  has  power  to  revoke  letters  of 
administration  which  have  been  irregularly  and  im- 
properly obtained  upon  false  suggestion  of  matter  of 
fact  without  due  notice  to  the  party  rightfully  entitled 
to  administration,  iudependently  of  the  statute  of  1837. 

In  Dobke  v.  McClaran  (41  Bari.j  491),  it  was  held  that 
the  Legislature,  by  repealing  the  provisions  of  the  Jfe- 
vised  Statutes^  prohibiting  the  exercise  of  any  jurisdic- 
tion, not  expressly  given  by  the  statute  above  referred 
to,  intended  that  the  Surrogate  should  have  incidental 
power  to  open,  or  correct  a  decree  made  through  fraud, 
or  mistake  as  to  a  material  fact,  and  Mr.  Justice  Suth- 
erland said  at  page  494,  '^  I  thmk  such  power  may  be 
necessary  to  prevent  the  greatest  injustice,"  and  Mr. 
Justice  Leonard,  at  the  same  page,  said,  '^  the  power  of 
revoking  letters  of  administration,  irregularly  and  im- 
properly obtained,  or  upon  false  suggestions,  has  been 
proved  on  sufficient  authority." 

By  parity  of  reason,  if  a  probate  were  refused  by 
mistake,  or  misapprehension,  the  decree  should  be 
opened,  and  the  application  reheard ;  it  is  within  the 
incidental  power  referred  to  in  the  cases  cited. 

In  Sipperly  v.  Baucus  (24  N.Y.j  46),  it  was  held  that 
the  effect  of  the  rex)eal  by  the  act  1837,  chapter  460,  sec. 
71  above  cited  of  the  restrictive  clause,  in  respect  to  the 
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jurisdiction  of  Surrogate's  Courts,  (2  Revised  Statutes^ 
221,  sec.  1,)  is  to  restore  to  sucli  courts  the  incidental 
powers  possessed  by  them  previous  to  the  Revised  Stat- 
utes, citing  the  authorities  which  are  above  referred  to. 

In  SMdmore  v.  Davies  (10  Paige^  316),  it  was  held 
that  the  remedy  of  a  party  aggrieved  by  an  irregular  ex 
yarte  order  made  by  the  Surrogate,  is  to  apply  to  the 
Surrogate  to  vacate,  or  set  aside  the  order,  and  not  by 
an  appeal  to  the  Chancellor. 

The  authority  above  cited  in  the  Kellum  Will  (50 
K  Y.,  298),  does  not  sustain  the  principle  urged  by  coun- 
sel for  the  executors  and  executrix..  There  is  no  inti- 
mation in  the  decisions  that  the  Surrogate  has  not  the 
power  to  open  a  decree  of  probate  of  a  will  of  real  es- 
tate. The  learned  Judge  in  that  case  holds  that  the 
effect  of  a  probate  of  a  will  of  personal  property,  and  of 
real  estate  diflfers ;  as  to  real  estate^  it  is  not  conclusive 
either  as  to  the  validity,  or  due  execution  of  the  will ; 
but  as  to  the  probate  of  a  will  of  personal  property  it  is 
conclusive,  until  the  same  be  reversed  on  appeal,  or  re- 
voked by  the  Surrogate  in  the  manner  provided  by  the 
statute,  or  the  will  be  declared  void,  by  a  competent 
tribunal.  The  Judge  also  states  the  reason  why,  in  the 
one  ca^e,  the  statute  provides  for  the  making  of  alle- 
gations within  one  year,  while  there  is  no  provision  of 
that  kind  respecting  a  will  of  real  estate;  but  there  is 
Ro  intimation  in  the  opinion  of  that  court,  that  the  Sur- 
rogate has  not  the  power  as  an  incident  to  his  office,  to 
open,  vacate,  or  modify  a  will  of  either  kind. 

The  {luthorities  above  considered  leave  no  reasonable 
doubt  in  my  mind,  that  this  court  has  the  power,  in  i} 
proi)er  case,  to  set  aside,  open,  vacate,  or  modify  the  or- 
der, or  decree,  admitting  a  will  of  real  estate  to  probate. 

But  if  any  such  doubt  existed  prior  to  the  Act  of  1 870, 
diapter  359,  it  seems  to  be  fully  removed  by  the  Ian- 
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gnage  of  the  1st  section  of  that  act  made  applicable  to 
the  Surrogate's  Court  of  the  county  of  ISew  York,  the 
latter  clause  of  which  reads  as  follows :  "  And  the  said 
Surrogate  shall  have  the  same  power  to  set  aside,  open, 
vacate,  or  modify  orders  or  decrees  of  the  said  court, 
as  is  exercised  by  courts  of  record  of  general  jurisdic- 
tion." The  terms  and  scope  of  this  power  are  certainly- 
very  ample ;  that  courts  of  general  jurisdiction  have 
power  to  set  aside,  open,  vacate,  or  modify  the  orders 
or  decrees  is  pre-supposed  by  the  section  in  question 
and  it  is  a  power  which  is  generally  exercised  for  the 
purpose  of  correcting  mistakes,  and  relieving  against 
fraud,  &c.  And  I  understand  the  power  conferred  by  the 
section  last  named  to  be  equal  to  that  exercised  by  a 
court  of  equity,  on  a  bill  filed  for  the  purpose  of  obtain- 
ing relief  against  a  judgment,  or  decree,  for  fraud  or 
mistake. 

In  the  matter  of  Brickj  after  a  most  exhaustive  dis- 
cussion of  the  question,  chief  justice  Daly  (15  Abb.  Pr. 
12),  at  page  36,  concludes  as  follows :  "  That  the  courts 
may  undo,  what  has  been  done,  through  fraud,  or  upon 
the  supposition  that  they  had  jurisdiction,  or  upon 
the  assumption  that  the  party  was  dead,  who  is  living, 
or  that  there  was  no  will — or  they  may  open  decrees 
taken  by  default,  or  correct  mistakes,  the  result  of 
oversight,  or  accident.  These  are  all  powers  existing 
of  necessity,  and  indispensable  to  the  administration  of 
justice,  imder  which  may  be  embraced  any  other  exer- 
cise of  jurisdiction  of  a  like  natiu^  or  character.'^  And 
this  decision,  be  it  remembered,  was  made  prior  to  the 
Act  of  1870. 

Having  reached  the  conclusion  that  I  have  the  power 
to  entertain  the  petition  in  this  matter,  it  becomes  nec- 
essary to  determine  whether  the  petition  may  invoke 
that  power  as  a  legal  ritfht^  or  whether  the  petitioner 
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addresses  himself  to  the  discretion  of  the  court,  which 
discretion  should  be  exercised  with  a  just  regard  to  the 
interests  of  the  respective  parties. 

From  an  examination  of  the  various  authorities  on 
the  subject,  and  of  the  Act  of  1870, 1  am  persuaded  that 
this  petition  should  be  regarded  as  an  appeal  to  the  dis- 
cretion of  this  court,  and  not  as  a  matter  of  absolute 
right. 

Bv  the  term  "discretion^  is  not  meant  such  discretion 
as  forbids  a  review  in  cases  where  that  discretion  shall  be 
improperly  or  unlawfully  exercised,  but  such  a  discretion 
as  would  justify  the  granting,  or  denial,  of  the  applica- 
tion, according  to  the  circumstances  and  equity  of  the 
case. 

If  it  should  appear  as  a  part  of  the  record,  that  the 
decree  sought  to  be  vacated,  was  absolutely  void,  it 
seems  to  me  that  the  opening  or  setting  aside  of  such 
decree  would  be  a  matter  of  discretion,  the  refusal  of 
which  would  be  justifiable,  and  would  not  be  reversed 
on  appeal,  while  in  a  clear  case  of  equity,  uncontradicted 
though  addressed  to  the  discretion  of  the  court,  if  denied, 
it  would  be  reversed  on  appeal. 

It  is  objected  by  the  petitioner's  counsel  that  the  Sur- 
rogate in  tMs  matter,  obtained  no  jurisdiction  for  the 
purpose  of  admitting  the  will  in  question  to  probate,  be- 
cause of  the  alleged  existence  of  heirs  at  law  not  cited, 
and  that  therefore  the  decree  is  absolutely  void. 

Without  at  present  passing  upon  the  question,  wheth- 
er a  decree  absolutely  void  is,  for  any  purpose,  an  ob- 
struction to  the  enforcement  of  the  alleged  rights  of  the 
petitioner,  it  is  sufficient  to  say  that  on  the  proof  fur- 
nished to  the  Surrogate  in  this  case,  he  obtained  juris- 
diction over  the  probate  of  the  will,  and  over  the  only 
persons  entitled,  upon  that  proof,  to  be  heard. 

It  is  quite  clear  to  my  mind  that  where  a  petition 
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shows  a  case  conferring  jurisdiction^  the  Surrogate  has 
authority  to  act  in  the  premises,  and  it  is  not  true  to  say 
that  the  subsequent  discovery  of  persons,  who  were  en- 
titled to  an  interest  in  the  estate  as  heirs,  would  render 
the  decree  void.  Such  a  state  of  facts  would  only  render, 
the  decree  inoperative,  as  to  the  person  so  discovered  to 
be  entitled. 

Suppose,  as  an  illustration,  that  a  testator  should  die 
leaving,  as  is  supposed,  but  three  children,  and  upon  that 
assumption,  the  will  should  bo  probated,  and  many  years 
thereafter,  it  should  turn  out  that  a  fourth  child  supposed 
to  be  dead,  was  living,  can  it  be  seriously  pretended 
that  such  a  discovery  would  render  a  probate  void  f  If 
so,  most  disastrous  consequences  might  result  to  the  es* 
tate  and  to  those  who  had  become  possessed  of  it. 

The  most  that  could  be  said  in  such  a  case  would  be 
that  the  probate  might  be  avoided,  so  far  as  the  interests 
of  the  heir  not  cited  is  concerned,  and  that  the  probate 
for  that  purpose  would  be  set  aside,  if  at  all,  on  appeal 
to  the  discretion  of  the  Surrogate. 

Indeed,  is  it  not  the  fact  that  the  counsel  for  the  peti- 
tioner acquiesces  in  the  continuance  of  the  probate  as  far 
as  the  will  relates  to  personal  property,  in  his  applica- 
tion to  this  court  to  open  the  same  as  a  will  of  real  estate, 
and  that  they  recognize  the  fact  that  the  Surrogate  had 
jurisdiction  to  probate  the  will  in  question?  For  if  they 
regarded  the  alleged  probate  as  void  for  want  of  juris- 
diction, it  is  quite  clear  they  need  no  intervention  of  this 
court  to  relieve  them  of  the  effect  of  a  void  decree. 

If,  as  I  must  assume  for  the  purpose  of  this  proceed- 
ing, the  petitioner  is  an  heir,  it  cannot  be  denied  that,  by 
the  settled  practice  of  this  court,  he  was  entitled  to  an 
opportunity  to  resist  the  probate  of  the  will  in  question, 
and  that  if  his  relation  to  the  testator  had  been  known, 
and  recognized  before  the  probate  of  the  will,  he  would 
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have  been  included  in  the  citation,  and  afforded  the  op- 
portunity of  being  present  at  the  probate — and  if  he  had 
been  next  of  kin,  so  as  to  have  entitled  him,  but  for  the 
will,  to  a  share  of  the  personal  property,  there  would 
be  no  doubt  of  his  right  to  an  opening  of  the  probate,  so 
far  as  the  instrument  propounded  was  a  will  of  personal 
property  is  concerned. 

The  cases  of  The  piMic  administrator  v.  Peter s^  1  Bradf.y 
100 ;  SMdmore  v.  Davies,  10  Paige,  316 ;  Yreedeniurg  v. 
Calf,  9  Paige,  127 ;  Bloom  y.  Burdick,  1  Hill,  130 ;  Convin 
V.  Merntt,  3  Barh.,  341 ;  Sl\elden\.  Wright,  5  N.  Y.,  497 ; 
8mey  V.  Waffle,  16  N.  Y.,  180,  cited  by  the  counsel  for 
the  petitioner,  seem  to  sustain  his  right  to  such  an  open- 
ing of  the  decree ;  but  it  is  claimed  on  the  part  of  the 
counsel  for  the  executors  and  executrix,  that  as  this  ap- 
plication is  addressed  to  the  discretion  of  the  court,  its 
exercise  may  well  be  denied,  because  of  the  difference 
in  the  effect  of  the  probate  of  a  will  relating  to  personal 
property,  and  one  relating  to  real  estate ;  and  this  brings 
ine  to  the  consideration  of  the  final  and  more  important 
question  involved  in  this  proceeding. 

In  Harrison  v.  Ridley  (2d  Comyns  Reports,  589,)  it 
was  held  that  a  bill  of  revivor  did  not  lie  by  an  as- 
signee. 

The  assignee  in  that  case  filed  a  bill  of  revivor  as 
assignee  of  one  Beaumont  who  had  been  discharged  as 
an  insolvent  debtor.  Beaumont  had  exhibited  his  bill  to 
be  relieved  against  securities  entered  into  by  him  to  the 
defendant,  and  it  was  held  that  he  had  no  such  interest 
as  to  entitle  him  to  sustain  the  bill. 

In  Reid.  v.  Vanderheyden  (5  Cow.,  719),  Woodworth, 
justice,  at  page  733,  uses  this  language :  "It  is  an  ele- 
mentary principle  recognized  in  all  the  books,  that  a 
person  having  no  interest  in  the  subject  of  dispute 
cannot  be  a  party  litigant ;  and  I  am  not  aware  of  a 
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sinjfle  exception  in  any  one  of  the  courts  according  to 
the  course  of  common,  civil  or  canon  law.  To  show 
the  nature  and  universality  of  the  rule,  and  illustrate 
and  enforce  it,  we  need  only  go  to  the  doctrines  of  a 
court  of  equity — where  the  greatest  possible  latitude 
as  to  parties  is  indulged.  There,  not  only  must  the 
original  parties  have  an  interest,  but  that  interest  is 
followed  in  all  its  changes  •  •  •  •  even  in  cases  of 
changes  of  bankruptcy  or  insolvency  a  bill  must  be 
filed  in  the  nature  of  a  bill  of  revivor," — citing  Ear- 
rison  v.  Ridley^  (supra.) 

Under  the  head  of  recission,  cancellation  and  deliver- 
ing nj)  pf  an  agreement,  ex-judge  Will  ard,  in  his  Equity 
Jurisi)rudeuce  (at  page  304)  says :  "  These  classes  are 
all  referable  to  one  common  head  of  equity  jurisdiction, 
the  prevention  of  an  injury  that  might  otherwise  prove 
irreparable,  but  it  seems  to  be  settled  that  a  court  of 
equity  will  not  order  an  instrument  to  be  delivered  np 
and  cancelled  which  upon  its  face  is  plainly  illegal,  and 
void  ;"  nor  a  deed  of  lands,  when  it  is  certain  from  its 
nature  and  ctmtcnts,  it  can  throw  no  cloud  upon  the 
title  of  the  plaintiff,  nor  a  negotiable  instrument  that 
has  been  merged  in  a  judgment ;  so  of  all  kindred  cases 
in  which  the  plaintiff  is  exposed  to  no  hazard  from  fu- 
ture litigation,  and  where  it  is  certain  that  in  no  ac- 
tion founded  on  the  instrument  can  recovery  be  had 
against  him;  and  at  page  307  the  same  learned  author 
says :     "  It  is  quite  clear  that  the  cases  on  this  subject, 
cannot  all  be  reconciled,  except  by  the  general  princi- 
ple that  the  exercise  of  this  power  is  to  be  regulated 
by  sound  discretion,  as  the  circumstances  of  the  indi- 
vidual case  may  dictate,  and  that  the  resort  to  equity 
to  be  sustained,  must  be  expedient  either  because  the 
instrument  is  liable  to  abuse  from  its  negotiable  na- 
ture or  because  the  defence  arising  on  its  face  may  be 
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difficult  or  uncertain  at  law,  or  from  some  otiier  special 
circumstances,  peculiar  to  the  case  and  rendering  a  re- 
sort to  equity  highly  proper,  and  clear  of  all  suspicion 
ofany  design  to  promote  expense  and  litigation.  If,  how- 
ever, the  defect  appears  on  the  bond  itself,  the  interfer- 
ence of  the  court  will  still  depend  on  a  question  of  ex- 
pediency and  not  on  a  question  of  junsdiction." 

In  Tn2>p  v.  Cook  (26  Wend.,  143),  Senator  Vbr- 
PLANCK,  after  discussing  the  judicial  meaning  of  discre- 
tion, at  page  152,  uses  this  significant  language :  ^'  Ju- 
dicial discretion  is  a  phrase  of  great  latitude,  but  it 
never  means  the  arbitrary  will  of  the  Judge — it  is  al- 
ways (as  Chief  Justice  Marshall  defined  it),  legal  dis- 
cretion, to  be  exercised  in  discerning  the  course  pre- 
scribed by  law :  when  that  is  discovered  it  is  the  duty 
of  courts  to  follow  it — it  is  to  be  exercised  not  to  give 
effect  to  the  will  of  the  judge  but  to  that  of  the  law.'' 

Such  discretion  may  be  exercised  in  relation  to  the 
convenience  of  courts,  suitors,  and  the  expedition  of 
business,  or  ui>on  the  evidence  as  to  some  interlocutory 
matters,  on  which  one  tribunal  could  not  well,  prescribe 
to  or  even  advise  another.  A  definition  of  judicial  dis- 
cretion seems  to  be  necessary  in  this  case,  in  order  to 
determine  the  scope  of  the  inquiry  as  to  the  judicious 
exercise  of  such  discretion. 

The  right  exercise  of  that  discretion  in  this  case,  it 
seems  to  me,  involves  the  rights  and  remedies  sought 
by  the  petitioner  if  granted,  and  the  eflFect  of  such  relief 
upon  the  adverse  party;  and  it  is  a  judicial  balancing 
of  those  rights,  which  constitute  a  right  exercise  of  such 
discretion. 

I  now  come  to  the  consideration  of  the  advantages 
which  would  enure  to  the  petitioner,  and  the  disadvan- 
tages and  dangers  which  would  be  imposed  upon  the 
estate  in  question  by  an  opening  of  the  probate. 
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By  chapter  238,  of  the  Laws  of  1853,  it  is  provided 
that  the  validity  of  any  actual,  or  alleged  devise  by  a 
will  of  real  estate,  may  be  determined  by  the  Supreme 
Court,  the  same  as  the  validity  of  any  deed,  &c.,  and 
that  any  heir  or  heirs,  claiming  lands,  tenements,  or 
hereditaments,  by  descent  from  an  ancestor,  who  died 
holding,  and  being  in  possession  of  the  same,  may  pros- 
ecute for  the  partition  thereof,  notwithstanding  any  ap- 
parent devise  by  such  ancestor,  and  any  possession  held 
under  the  same  devise,  provided  that  such  heir  or  heirs 
shall  allege  and  establish  in  the  same  suit,  action,  or  pro- 
ceeding, that  such  apparent  devise  is  void. 

In  the  matter  of  the  Kellum  WiU  (50  K  T.,  298,)  it  is 
held  that  the  probate  of  a  will  of  real  estate  is  not  con- 
clusive either  as  to  the  validity,  or  due  execution  of  the 
will. 

By  section  748,  of  the  Laws  of  1869,  the  record  of  a 
will  given  in  evidence  is  made  effectual  in  all  cases  as  an 
original  will,  if  produced,  and  proved,  and  may  in  like 
manner  be  repelled  by  contradictory  proof. 

In  WoodhuU  v.  Ramsey  (3  Johns.  Cases ,  234,)  the  pro- 
bate of  a  will  is  held  not  conclusive  upon  the  heir,  and 
that  the  record  is  only  prima  facie  evidence. 

Under  these  statutes  and  authorities  cited,  there 
seems  to  be  no  doubt,  that,  at  most,  the  probate  of  the 
will  in  question  is  only  prima  facie  evidence,  and  that 
in  any  proceeding  by  the  alleged  heirs  at  law,  of  the  te&. 
tator,  to  enforce  their  alleged  rights,  in  respect  of  the 
real  estate,  the  force  of  that  probate  may  be  attacked. 

It  is  entirely  clear  that  this  court  has  no  power  to 
grant  to  the  petitioners  any  affirmative  relief  by  which 
their  rights  to  the  real  estate  in  question  may  be  deter- 
mined. 

If  the  probate  should  be  opened,  would  the  petitioner 
be  in  any  better  position  to  enforce  his  alleged  claim  to 
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the  real  estate  left  by  the  testator,  than  he  would  if  the 
probate  remained?  He  must  take  proceedings  in  another 
court,  by  ejectment  or  partition,  and  must  there  show, 
that  he  is  an  heir  entitled ;  and  when  he  has  shown 
that,  the  production  of  the  probate  would  not  be  even 
prima  facie  evidence  against  his  right,  unless  the  party 
interposing  the  probate  as  an  obstacle  to  the  petitioner's 
claim,  could  show  afiftrmatively  that  the  petitioner  was 
duly  cited  on  the  probate,  and  if  he  tvere  so  cited,  under 
well  settled  authorities  in  such  cases,  he  could  attack 
the  validity  of  the  will,  as  though  it  were  never  proved. 
Again,  suppose  the  will  had  not  been  proved,  and 
the  heir  should  bring  ejectment,  he  would  have  to  pro- 
duce some  evidence  of  his  title,  and  the  devisees  in  the 
will  would  be  compelled  to  produce  the  will,  with  suf- 
ficient evidence  of  its  due  execution ;  so  that  in  any 
event,  the  opening  of  the  decree  would  not  relieve  the 
petitioner  from  any  embarrassment  in  respect  to  the 
proof  of  his  title,  but  it  would  add  somewhat  to  the 
burthen  of  the  devisee  in  proving  the  execution  of  the 
will. 

It  was  urged  by  counsel  for  the  petitioner  that  under 
the  statute  of  1870,  already  cited,  there  was  no  author- 
ity for  the  claimant  to  raise  the  question  as  to  the  ab- 
sence of  jurisdiction  of  the  Surrogate  to  probate  the  will, 
except  by  an  application  to  the  court  to  open  or  vacate 
the  probate,  because  he  was  not  a  party  to  the  proceed- 
ings and  would  therefore  have  no  standing  to  appeal. 

On  a  careful  consideration  of  this  objection,  I  am 

inclined  to  the  opinion  that  any  objection  to  jurisdiction, 

or  otherwise  in  respect  to  the  probate  of  the  will  in 

question,  or  its  validity,  or  due  execution,   may  be 

raised,  in  any  proceeding  instituted  for  the  purpose  of 

enforcing  a  claim  to  the  real  estate,  and  that  the  statute 

of  1870  would  not  effect  a  person  who  was  not  made  a 

party  to  the  probate. 
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Mr.  Justice  Bapallo  in  the  KeUum  WiU  (above 
dted)  uses  this  language:  ^^as  to  the  real  estate,  the  pro- 
bate is  not  conclusive^  either  as  to  the  validity,  or  due 
execution,  of  the  will ;  this  question  may  be  litigated 
whenever  the  rights  to  real  estate  claimed  under  the 
will  are  co::tro verted." 

It  is  to  my  mind  entirely  clear  that  in  every  pro- 
ceeding, and  in  all  stages  of  an  action,  even  on  appeal, 
the  question  of  jurisdiction  may  be  raised,  and  must 
be  met.  (Exparte  Livingston^  34  N.  Y.,  555  ;  Brookman 
V.  Hamill^  43  N.  Y.,  654;  Jones  v.  The  Norwich  mid 
Neiv  York  Transportation  Company^  50  Barb.,  193.) 

On  the  argimient,  it  was  urged  by  counsel  for  the 
executors  and  executrix,  that  the  moving  i)apers  did 
not  show  probable  ground  for  denial  of  probate  of  the 
will  in  question,  if  opened,  because  of  the  improbability 
of  Mr.  Hilton  influencing  Mr.  Stewart  to  devise  his  real 
estate  to  his  wife,  who  would  seem  to  have  the  best  right 
to  it,  while  Mr.  Hilton,  as  he  was  not  interested  in  the 
real  estate,  appears  to  have  had  no  motive  for  the  exer. 
cise  of  such  influence. 

But  in  this  case,  it  would  be  unprecedented,  as  well 
as  unjust,  for  this  court,  in  passing  on  a  preliminary 
motion  to  open  a  decree  for  the  purpose  of  enabling  the 
petitioner  to  adduce  evidence  not  by  affidavits,  but  by 
competent  proofs,  to  determine  the  ultimate  merits  of 
the  case,  nor  is  it  proper  that  I  should  express  on  this 
preliminary  proceeding  any  opinion  upon  the  subject  of 
such  an  alleged  improbability.  Besides,  as  the  will  was 
made  at  the  same  time  in  respect  to  both  kinds  of  prop- 
erty, and  by  the  same  testator,  if  undue  influence  could 
be  proved,  it  might  be  quite  difficult  to  determine  that 
the  influence  did  not  affect  the  will  in  all  its  i)oints. 

Some  observation  and  exi)erience  have  led  me  to 
deplore  the  growing  irreverent  disregard  by  heu^s  at  law 
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and  next  of  kin  of  the  last  wills  and  testaments  of  those 
who  by  honest  industry  and  prudence,  may  have  ac- 
quired a  moderate  competence,  or  an  abundance,  and 
who  pursuant  to  law  have  presumed  to  bestow  their  pit- 
tance or  fortune,  according  to  their  free  will,  resulting 
in  the  dissipation  of  fortunes  as  well  as  of  family  con- 
cord, by  dishonorable  and  unseemly  legal  contests,  until 
the  performance  of  a  solemn  duty  has  become  an  occa- 
sion of  anxiety,  lest  its  attempted  performance  should 
prove  seriously  detrimental  rather  than  beneficial  to 
those  who  are  just  objects  of  testamentary  bounty. 

These  evils  are  more  felt,  and  deprecated  by  those  of 
moderate  means  than  by  the  wealthy,  and  in  a  very  great 
majority  of  cases,  where  wills  are  executed,  the  amounts 
devised  or  bequeathed  are  small,  and  yet  upon  such 
meagre  bounties  depend  the  sustenance  and  comfort  of 
an  affectionate  and  loved  help-meet  and  the  education 
of  beloved  and  dutiful  offspring,  the  solace  of  venerated 
parents,  or  perhaps,  aid  and  encouragement  of  some 
worthy  christian  charity  or  public  benefaction. 

The  interference  with  the  deliberate  and  intelligent 
disposition  of  estates  should  not  be  encouraged,  and  par- 
ticularly should  the  practice  of  rewarding  experiments 
to  overthrow  last  wills  and  testaments,  by  allowing  con- 
testants to  receive  from  the  estates  compensation  for 
their  unwarranted  assault  upon  them,  be  discouraged, 
and  contestants,  in  case  of  failure,  should  be  held  to  a 
rigid  rule  of  good  faith  before  they  receive  an  allowance 
from  the  estate. 

The  questions  involved  in  this  proceeding  are  impor- 
tant, delicate  and  not  easy  of  solution,  because  the  au- 
thorities are  very  few  treating  upon  them,  but  if  I  err 
in  my  conclusions,  there  is  a  ready  and  convenient  mode 
of  review  by  which  such  error  can  be  corrected. 

While  the  law  should  be  administered  with  care,  alike 
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in  cases  involving  small  and  large  amounts,  and  with 
absolute  impartiality,  yet  in  a  case  of  the  unprecedented 
magnitude  of  this  proceeding,  likely  to  aflFect  such  vast 
interests,  and  challenge  public  attention,  it  has  seeme(] 
to  me  that  extraordinary  care  and  diligence  should  be 
observed  in  passing  upon  the  questions  involved. 

If  I  am  right  in  my  estimate  of  the  effect  upon  the 
alleged  rights  of  the  petitioner,  and  those  whom  he  as- 
sumes to  represent,  in  the  opening  of  the  probate,  it 
seems  to  me  that  it  would  be  an  unwise  and  unjust  ex- 
ercise of  the  judicial  discretion  of  this  court  to  open  the 
probate,  where  no  practical  and  substantial  benefit  can 
enure  to  them,  while  it  would  be  likely  to  throw  dis- 
credit upon  the  tenure  of  the  real  estate  devised  to 
Mrs.  Stewart,  and  paralyse  the  great  enterprises  now  in 
progress. 

For  the  reasons  above  stated,  the  petition  should  be 
dismissed. 

Order  accordingly. 
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NiCHOLL  V.  LaRKIN. 

In  the  matter  of  the  Estate  of  Thomas  Larktn,  deceased. 

Against  a  olaim  to  coin]i6iiBatioii  for  personal  services,  rendered  to  the  de- 
cedent during  a  number  of  years  before  his  death,  the  statute  of  limi- 
tations TviU  be  deemed  to  have  commenced  to  run  from  the  completion 
of  yearly  or  other  periods  of  service,  unless  there  is  sufficient  evidence 
of  the  decedent's  agreement  to  make  provision  for  the  claimant's  com- 
pensation by  a  disposition  of  his  property  at  death* 

Evidence  that  the  decedent  in  speaking  of  compensating  the  claimant, 
said  merely  to  a  third  person  that  he  '^wonld  not  forget  the  claimant 

*See  Moore  v.  Moore^  (3  Abb.  Ct  App,,  Dec,  303,)  liobinson  v.  Raynor, 
(28  N.  r.,  494  ;  rev'g  36  Barb,,  128.) 
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in  cane  any  thing  happened  to  him, — in  case  of  his  death''  — is  not 
safficient  to  support  a  finding  of  a  referee,  that  the  decedent  agreed 
with  the  claimant  to  make  compensation  at  his  death. 
Upon  snch  evidence,  with  other  evidence  going  only  to  show  a  general 
hiring  by  the  year,  the  law  implies  an  n^rreoment  to  pay  yearly,  and 
the  canse  of  action  is  deemed  to  have  aoorned  at  the  expiration  of 
each  year. 

This  was  a  claim  for  payment  of  the  creditor  Nicholl, 
for  services  rendered  to  the  deceased,  Thomas  Larkin, 
who  died  in  September,  1874. 

The  account  or  claim  presented  bore  date  July  1st, 
1875,  and  was  for  services  by  the  year,  alleged  to  have 
been  rendered,  by  the  claimant  for  the  intestate,  during 
the  years  1859  to  1868.  The  report  of  the  referee  or 
ancUtor  to  whom  the  matt-er  was  referred  found  that  the 
services  were  rendered  at  the  request  of  the  intestate, 
and  were  worth  the  sum  of  one  hundred  dollars  per  year. 

One  witness,  O'Connor,  testified  as  follows : 

Qy.  "  Bid  he  (meaning  the  intestate)  say  anything 
to  you  about  compensating  Mr.  Nicholl"  (the  Claimant)? 

Am,  He  said  to  me  at  one  time,  that  he  would  not 
forget  Mr.  NichoU  "in  case  anything  happened  to  him — 
in  case  of  his  death." 

J.  B.  AiTKEST, /or  ctaimanU 

L.  n.  Arnold,  3t,,  for  public  adminUtraUtr, 

The  Surrogate. — I  have  examined  the  report  of 
the  referee  and  auditor  in  this  matter,  and  the  testi- 
mony taken  bejfore  him ;  and  while  it  is  with  great  re- 
luctance that  I  dissent  from  the  conclusions  reached  by 
a  referee,  of  so  large  an  experience  in  proceedings  of 
this  character,  yet  it  becomes  my  obvious  duty,  as  I  un- 
derstand the  law  of  this  case,  to  send  the  matter  back 
for  reconsideration,  and  such  additional  testimony  as 
the  parties  may  desire  to  give. 

The  testimony  of  O'Connor  (above  stated),  is  the 
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only  testimony  that  tends  to  show  an  intention  on  the 
part  of  the  intestate  to  make  any  provision  for  the 
claimant's  compensation,  by  a  disposition  of  his  property, 
and  this  does  not  appear  to  have  been  said  in  the  pre- 
sence of  the  claimant,  nor  can  it,  in  my  opinion,  be  re- 
garded as  an  agreement  to  do  so,  but  the  mere  expres* 
«ion  of  his  intention  to  a  third  person. 

Most  of  the  other  witnesses  testify  to  having  heard  the 
intestate  say  at  different  times  that  he  intended  to  com- 
pensate Mr.  Nicholl  for  his  services,  while  others  testify 
that  they  heard  him  say  to  the  claimant,  that  he  would 
compensate  him. 

While  the  testimony  is  quite  indefinite  and  unsatis- 
factory as  to  the  extent  of  the  services  rendered,  yet  upon 
the  question  of  fact  I  should  be  disinclined  to  interfere 
with  the  report. 

If  any  hiring,  and  agreement  to  pay,  can  be  implied 
from  the  facts  proved  in  this  case,  it  must  be  implied  to 
have  been  a  hiring  from  year  to  year,  and  the  cause  of 
nction  for  the  claim  accrued  at  the  expiration  of  each 
year. 

I  am  aware  that  it  has  been  held  that  where  there  is 
an  agreement  to  compensate  a  person  for  services  by  will, 
or  at  the  death  of  the  employer,  the  Statute  Df  Limitations 
does  not  begin  to  run  until  after  the  death  (Quaclxenhush 
V.  EhUy  5  BarKy  469),  but  I  think  that  taking  the  evidence 
together  in  this  matter,  no  such  agreement  can  be  found. 

In  Davis  v.  Ghrton  ( 16  N.  Y.,  255 ),  Mr.  Justice 
Johnson  says :  "  the  Eeferees  have  not  found  that  these 
services  were  performed  upon  contract  that  they  should 
bo  paid  for  after  Moore's  death,  in  case  he  did  not  pro- 
vide by  will  for  compensation  of  the  parties  who  rendered 
them,  but  they  are  placed  on  the  ground  of  services  to 
be  paid  for,  at  their  value,  without  any  express  agree- 
ment as  to  the  time  ormeasure  of  compensation,  or  term 
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of  employment.    •    •    •  Indefinite  hiring  is  taken  to 
be  a  hiring  from  year  to  year,  payable  at  some  time." 

lu  that  case,  it  was  held  that  the  Statute  of  Limita- 
tions began  to  run  as  to  each  year's  services  at  the  end 
of  the  year. 

In  this  case,  it  appears  by  the  evidence,  the  claim, 
and  the  report,  that  the  last  services  were  rendered  the 
31st  day  of  December,  1868,  and  that  most  of  t  he  services, 
for  which  compensation  has  been  allowed  by  tlie  referee, 
were  performed  more  than  six  years  before  the  intestate's 
death,  and  it  also  appears  that  the  intestate  died  in  Sep- 
tember, 1 874,  at  which  time  the  claim  for  all  services 
except  for  the  last  year,  was  barred  by  the  Statute  of 
Limitations. 

The  motion  to  confirm  the  report  of  the  referee,  and 
auditor,  must  be  denied,  and  the  matter  referred  back 
to  the  referee  and  auditor  for  reconsideration,  with 
leave  to  take  such  additional  testimony,  on  behalf  of  the 
lespective  parties  as  shall  be  ofiered. 

Order  accordingly. 
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Bubk's  Will. 

In  the  matter  of  the  Probate  of  the  last   Will  and  Testa- 
ment of  Ellen  Btjrke,  deceased. 

The  poblication  on  the  part  of  a  testator  need  not  be  in  express  words.  It 
is  sufficiently  shown  by  evidence  that  in  the  hearing  of  both  witnesses, 
the  testatrix  asked  the  witness  to  draw  her  last  will  and  testament, 
and  when  ho  had  done  so,  and  had  read  it  aload  to  her,  she  approved 
and  signed  it. 

I'ooonstitato  undue  inflnenoe  which  will  invalidate  a  testamentary  act, 
there  most  be  the  control  of  another  will,  over  that  of  the  testator. 


240  CASES  IN  THE  SITRROGATES'  COURTS. 

BURK*S  WILL. 

The  fact  that  thei«  is  no  attesting  clause  to  a  will  does  not  affect  its 
validity. 

Where  the  testatrix  insisted  on  inserting  inlier  will  bequests  to  the  drafts- 
man's children,  notwithstanding  his  suggestion  that  they  had  no 
claim,  and  made  no  provision  for  her  husband,  and  none  for  her  own 
son  until  asked  by  a  by-stander  if  she  would  not, — ReJd,  that  as 
she  had  long  been  separated  from  her  husband,  and  her  son  had  been 
long  absent  and  imheaid  from,  the  circumstances  did  not  show  im- 
paired mind  and  subjection  to  undue  influence. 

The  contestants  objected  to  the  probate,  particular- 
ly because ; — 1.  Of  alleged  undue  influence  exercised  by 
the  two  subscribing  witnesses  to  the  will ;  2.  The  incapac- 
ity of  the  testatrix ;  and  3.  The  following  defects  urged 
in  respect  to  the  mode  of  execution.  First :  That  the 
testatrix  did  not  subscribe  the  will.  Second :  That  she 
did  not  declare  it  to  be  her  will.  Third :  That  she  did  not 
request  the  witnesses  to  subscribe  their  names  as  such. 

As  evidence  of  want  of  capacity,  the  proof  showed, 
that  the  testatrix  was  suffering  from  the  effects  of  poison 
which  affected  her  throat,  and  rendered  her  speech 
somewhat  difficult  to  be  understood,  and  that  the  poison 
affected  her  eyelids,  so  as  to  prevent  her  from  keeping 
her  eyes  open. 

It  was  also  alleged  on  the  part  of  the  contestants, 
that  certain  bequests  to  the  children  of  the  two  sub- 
scribing witnesses,  should  excite  suspicion  as  to  the 
undue  influence  exercised  by  them  over  her  mind,  dur- 
ing the  period  of  her  final  illness.. 

It  was  also  urged  that  the  terms  of  the  will  should 
excite  a  like  suspicion. 

The  proof  showed  that,  apprehending  that  she  was 
.about  to  die,  the  testatrix  sent  Mrs.  Ousick,  an  attend- 
ant upon  her,  to  Mr.  Dillon,  the  other  subscribing  wit- 
ness, to  come  and  fix  up  her  affairs. 

That  Mr.  Dillon  called  at  such  request,  and  was 
told  by  her  that  she  wanted  him  to  settle  her  affairs. 
He  objected,  and  suggested  the  procuring  of  a  lawyer, 
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bnt  she  declined,  and  said ;  '^  We  can  fix  it. "  Writing 
materials  were  i>TOcnred,  and  he  wrote  down,  as  she  said« 
and  under  her  directions ;  that  is,  he  wrote  each  clause 
of  the  will  and  read  it  over  to  her,  and  she  said  it  was 
right. 

That  after  he  had  written  it  in  fall,  he  read  it  to  her 
again ;  that  he  did'nt  think  she  could  write,  and  that  in 
signing  the  instrument  she  held  the  pen,  he  holding  her 
hand,  signing  the  name. 

Dillon  testified  that  after  she  had  signed  the  instru- 
ment, she  did  not  state  what  the  instrument  was,  but 
askecl  Mrs.  Gnsick,  and  himself,  to  sign  it,  which  they 
did,  in  the  presence  of  the  testatrix,  and  of  each  other, 
that  after  he  had  written  the  residuary  clause  of  the  will, 
Mrs.  Cusick  asked  her  if  she  wasn't  going  to  do  some- 
thing for  her,  testatrix's,  son  Johnny — ^that  she  hesitated 
awhile,  then  suggested  that  she  would  give  him  $450, 
bnt  prior  to  that  the  testatrix  had  not  suggested  his 
name. 

It  appeared  also  that  the  testatrix  had  a  husband 
hving,  but  that  they  had  been  separated  for  several 
years. 

Dillon  also  testified  that  the  testatrix  seemed  to  be 
in  a  good  deal  of  distress ;  that  she  had  difBculty  in 
keeping  her  eyes  open,  and  that  her  eyelids  had  to  be 
held  open,  to  enable  her  to  see,  but  that  she  was  in 
strong  physical  health,  and  cleaf  in  her  understanding, 
and  that  when  the  instrument  was  executed,  he  was  not 
aware  that  the  law  required  any  declaration  that  the 
instniment  was  her  last  will  and  testament. 

The  testimony  of  Mrs.  Ousick,  the  other  subscribing 
witness,  agreed  substantially  with  the  testimony  of 
Dillon  above  recited,  except  that  she  testified  that  the 
testatrix  asked  Dillon  to  write  her  will  for  her,  and  when 
he  had  gotten  through  with  writing  the  will,  she  said 
that  would  do. 
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Both  witnesses  testified  that  when  the  testatrix  re- 
quested Dillon  to  write  the  bequest  to  his  children, 
Dillon  objected,  and  said  he  had  no  claim,  but  she  insist- 
ed, and  he  drew  the  provision  accordingly. 

John  P.  Cowlks,  for  proponent^ 

Sullivan,  Kobbb,  &.  Fowler,  for  contestants. 

The  Surrogate. — Though  the  will  in  this  case  is 
very  informal,  yet  it  seems  to  me,  it  has  been  executed 
in  substantial  conformity  to  the  requirements  of  the 
statute. 

In  Campbell  Y.  Logan  (2  Bradf.j  98,)  it  is  substantially 
held  that  where  a  testatrix  desired  a  former  will  to  be 
altered,  and  a  new  will  was  drawn,  and  it  was  read  to 
the  testatrix  and  was  signed  by  her,  she  holding  the  pen, 
and  another  party  guiding  it  for  her ;  she  stating  that 
the  writing  was  sufficient,  and  asking  the  witnesses  to 
sign  the  writing,  though  the  witnesses  could  not  re- 
member that  she  declared  it  to  be  her  last  will,  but 
only  said,  it  was  all  right ;  such  evidence  established  a 
substantial  declaration  by  the  decedent  of  the  testament- 
ary character  of  the  instrument  at  the  time  of  its  exe- 
cution.   (See  alsoTffH  Hansivyck  Y.Wiese^  44  Barb.,  495.) 

In  Moore  v.  Moore  (id.  at  page  265),  Surrogate 
Bradfokd  said:  "No  particular  form  is  requisite ;  all 
that  the  law  requires  is,  that  the  testator  shall  commu- 
nicate to  the  witnesses  that  it  is  his  will,  and  he  desires 
them  to  attest  it ;  this  can  be  done  by  reading,  and 
other  acts  i)erformed  by  a  third  person,  provided  an  in- 
telligent assent  on  the  part  of  the  testator  be  shown. 
Indeed,  not  a  word  of  necessity  need  be  said;  a  deaf 
mute  might  go  through  all  the  ceremony  by  means  of  a 
written  communication." 

In  Vaughan  v.  Biirfordj{3  BraAf.^  78),  the  same  learned 
judge,  at  page  83,  sjiys,  "  reading  aloud  before  he  signed, 
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followed  by  the  act  of  signature,  constituted  a  testa- 
mentary declaration." 

And  in  Carle  v.  Underhill,  (3  Bradf.j  105,)  the  fol- 
lowing language  is  used :  '*  when  the  testator  in  the 
presence  of  the  subscribing  witnesses  dictates  the  pro- 
visions of  the  instniment — reads  it  aloud  after  it  is 
drawn — signs  it,  and  requests  them  to  give  it  their  at- 
testation, the  substance  of  what  the  statute  requires 
is  performed ;  that  is,  he  manifests  it,  and  makes  pub- 
lic and  open,  the  nature  of  the  act." 

On  the  question  of  undue  influence,  in  Blanchard  v. 
Nesite,  (3  Denio^  37),  Judge  Jewett  says  :    "  a  person 
has  a  right  by  fair  argument  or  persuasion  to  induce 
another  to  make  a  will,  and  even  to  make  it  in  his 
own  favor.    The  procuring  a  will  to  be  made  by  such 
means  is  nothing  against  its  validity."    In   Gardhur 
V,  Gardiner  (34  N.  Y.,  155),  Mr.  Justice  Davibs,  at  page 
162,  uses  this  language :  "  undue  influence  must  not  be 
such  as  arises  from  the  influences  of  gratitude,  affec- 
tion, or  esteem,  but  it  must  be  the  control  of  another 
will  over  that  of  the  testator,   whose  faculties  have 
been  so  impaired,  as  to  submit  to  that  control,  so  that 
he  has  ceased  to  be  a  free  agent,  and  has  quite  suc- 
cumbed to  the  power  of  the  controlling  will." 

The  fact  that  there  is  no  attesting  clause  to  the  in- 
strument in  question  does  not  affiect  the  validity  of  the 
will,  as  such  clause  is  a  part  of  the  will,  and  is  not  re- 
quired as  a  part  of  its  due  execution  by  any  law.  {Jaxik- 
9on  V.  JaclcsoUj  39  N.  Y.,  1 53). 

It  is  true  that  the  proof  in  this  case  shows  that  some 
of  the  provisions  of  the  will  were  suggested  by  the  sub- 
scribing witnesses,  but  I  think  there  is  an  entire  ab- 
sence of  proof  to  show  the  acquiescence  of  the  testatrix 
in  the  suggestions,  was  not  voluntary ;  indeed,  her  per- 
sistence in  making  provision  for  the  children  of  Dillon 
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affords  convincing  evidence  of  her  free  will  in  that  re- 
spect, and  while  her  forgetfalness  of  her  son's  claLms 
upon  her  bounty  may  militate  somewhat  against  her 
clearness  of  mind,  yet  it  is  quite  evident,  that  the  pro- 
vision in  behalf  of  her  son,  was  neither  unduly  influ- 
enced or  coerced,  and  the  fact  that  her  son  had  been 
long  away  from  home,  and  all  trace  of  him  apparently 
lost,  forms  some  excuse  for  her  non-remembrance  of  him ; 
and  the  fact  of  her  living  separate  from  her  husband 
for  many  years  seems  to  me  a  sufficient  explanation  of 
his  not  being  remembered  in  the  will. 

Prom  the  best  consideration  I  have  been  enabled  to 
give  to  the  evidence  in  this  case,  and  the  questions  of 
law  involved,  I  am  of  the  opinion  that  the  will  should 
be  admitted  to  probate. 

Let  a  decree  be  entered  accordingly. 


Nkw  York  County.— IION.  D.  C.  CALVIN,  Sukrooatk.— May,  1876. 

Cram  r.  Cram. 
In  the  matter  of  the  Estate  of  George  C.  Cram,  deceased. 

Expenditures  incurred  for  the  benefit  of  the  body  of  the  estate,  such  as  ex- 
penses of  onproductive  property,  and  for  extinguishing  a  claim  of 
dower, — Held,  not  chargeable  against  incofme. 

Annual  rests,  and  full  commissions  thereon,  are  now  allowed,  not  only,  as 
fonnerly,  when  such  rests  are  made  by  order  of  the  court  for  the  pur- 
pose of  charging  the  executor  or  administrator  with  interest,  but  also 
in  all  cases  where  an  actual  annual  accounting  befdre  the  Surrogate  Is 
had,  under  the  requirements  of  a  rule  of  court  or  a  statute. 

But  full  commissions  cannot  be  allowed  on  the  voluntary  renderiiig  of  an 
account  for  the  purpose  of  securing  full  commissions. 

On  an  accounting  b^  testamentary  trustees,  their  conmiissidns,  when  al- 
lowed, are  at  the  rate  of  5,  2^ and  1  percent.,  alth^ragh  the  like 
were  previously  allowed  to  them  on  accounting  as  executors.  * 


Compare  Matter  of  Pike,  pott,  p.2Sb;  and  see  13  Ahb.  Pr.  K.  3. 361,  iwto. 
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This  was  a  proceeding  tor  a  final  settlement  of  ac- 
counts of  the  executors,  etc.,  of  George  G.  Gram, 
deceased. 

The  objections  to  the  accounts  rendered  by  the  ex- 
ecutors were  interposed  by  the  widow,  and  embraced 
substantially  but  two  subjects : 

Fwstj  as  to  certain  expenses  amounting  to  $1,750 
diarged  against  the  income  of  the  estate,  whereas  it 
was  alleged  that  the  amount  was  made  up  for  expenses 
on  certain  property,  unproductive,  in  Ghicago,  and  for  the 
purpose  of  extinguishing  claims  for  dower  thereou,  and 
should  therefore  be  charged  to  the  body  of  the  estate : 

Second,  as  to  a  charge  by  the  executors  of  full  com- 
missions on  annual  rests,  it  being  objected  that  annual 
rests  are  not  allowable  for  the  purpose  of  charging  full 
commissions,  but  are  confined  to  cases  where  annual 
rests  are  made  by  order  of  the  court  for  the  purpose  of 
charging  the  executor  with  interest. 

Robinson  &  Scribnbr, /or  the  Executors, 
Bkach  &,  BRowify  for  the  Guardian, 

The  Surbogate. —  As  to  the  first  objectumj  I  think  it 
is  well  taken.  The  expenditures  referred  to  were  in- 
curred for  the  benefit  of  the  body  of  ihe  estate,  and  can- 
not with  propriety  be  charged  to  the  income. 

I  have  given  very  careful  attention  to  the  question, 
as  to  the  authority  of  the  executors  to  make  annual 
rests,  and  charge  full  commissions  thereon.  The  earlier 
decisions  seem  to  be  quite  uniform  in  holding  that  such 
commissions  are  only  chargeable  in  cases  where  annual 
rests  are  made  under  the  order  of  the  Gourt,  for  the 
purpose  of  charging  executors  with  interest.  ( Van  Der 
Eeyden  v.  Tan  Der  Heyden,  2  Paige,  287 ;  Matter  of  Bank 
of  Niagara,  6  Id.,  213 ;  Hosaok  v.  Rogers,  9  Id.,  461 ; 
Bennett  v.  Chapin,  3  Sandf,  673 ;  Fisher  v.  Fisher,  1 
Bradf,  335.) 

But  the  more  recent  decisions  sciem  to  allow  annual 
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rests,  and  fall  Gommissions  thereon,  in  all  cases  where 
such  accounting  is  made  under  the  requirements  of  a  rule 
ot  court,  or  by  the  provisions  of  the  statute.  {Morgan 
V.  Hannasy  13  Abh.  Pr.j  N.  /S.,  361 ;  Matter  of  Pimiej  1 
Tucker  J 119).  This  latter  case  seems  to  be  based  upon 
chapter  115,  of  the  laws  of  1866,  but  the  report  fails  to 
state  whether  there  was  a  final  accounting  before  the 
Surrogate,  at  the  times  when  annual  rests  were  made,  or 
whether  an  annual  account  was  rendered  to  the  Surro- 
gate, under  the  requirements  of  the  statute,  or  whether 
the  accounting  in  that  case  was  merely  a  formal  state- 
ment of  the  account  struck  upon  the  books  of  the  trusteCy 
without  any  rendering  of  it  under  the  statute  to  the 
Surrogate,  and  if  the  latter,  then  I  think  the  language 
of  that  decision  is  quite  too  broad. 

I  think  the  fair  construction  of  the  Act  in  question 
is  to  allow  full  commissions  to  trustees  on  all  account- 
ings before  the  Surrogate  required  by  law,  and  that 
neither  the  Act,  nor  any  of  the  authorities  justify  the 
rendering  of  an  account  voluntarily,  for  the  purpose  of 
securing  full  commissions. 

As  to  the  objection  made  by  the  learned  counsel 
for  the  widow,  that-  only  one  per  cent,  commissions  can 
be  allowed  on  this  accounting  by  the  trustees,  because 
6  and  2J  and  1  per  cent,  was  allowed  to  them  as  ex- 
ecutors on  their  accounting  in  1871,  I  think  it  is  not 
well  taken. 

This  accounting  is  such  an  accounting  before  the 
Surrogate,  as  was  contemplated  by  the  terms  of  chapter 
115,  of  the  Laws  of  1866,  and  under  its  provisions  the 
allowance  to  trustees  as  compensation  for  their  services 
by  way  of  commission  is  provided  for :  and  I  think  five, 
two  and  one  half  and  one  per  cent,  under  the  statute 
allowable  to  the  trustees  on  this  accounting,  without 
annual  rests. 

Decree  accordingly. 
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New  York  County.— HON.  D.  C.  CALVIN,  Surrogatr.— -Junk,  1876. 

Eager  v.  Egberts. 
In  the  matter  of  the  JEstate  o/ James  Eager,  df  ceased. 

Under  2  R.  S.,  86,  $  23,  which  forbids  an  executor  neglecting  to  join  in 
making  an  inventory,  to  interfere  thereafter  with  the  estate, — ^and  2 
R.  S.,93,  $  58,  which  makes  the  compensation  of  an  executor  dependent 
on  the  snms  received  and  paid  oat, — ^no  comuiissions  can  bo  allowed 
to  an  executor  who  refused  to  join  in  the  inventory  because  it  was 
nntnithful,  and  thereafter  took  no  part  in  the  administration. 

An  executor  who  is  obstructed  by  his  co-executors  in  the  performance  of 
his  duty  to  make  a  true  inventory,  should  take  proceedings  to  en- 
force the  making  of  it. 

The  Act  of  1863,  which  authorises  the  allowance  of  separate  commissions 
to  several  executors  where  the  estate  exceeds  $100,000, — does  not  ap- 
ply in  favor  of  an  executor  who  has  not  filed  an  inventory  nor  per- 
formed any  duty. 

Such  an  executor,  if  he  has  no  interest  in  any  unsatisfied  bequest,  has  no 
standing  in  court  to  object  to  the  correctness  of  the  account  of  his 
co-executors. 

This  proceeding  was  a  final  accounting  of  the  execu- 
tors, etc.,  of  James  Eagar,  deceased. 

There  were  three  executors;  and  the  account  was 
rendered  by  two  of  them  as  "active  executors,"  so 
called,  and  the  question  submitted  related  to  the  right 
of  Mr.  Roberts,  a  third  executor,  to  commissions. 

The  testator  died  in  August,  1874,  leaving  a  will 
making  several  specific  bequests,  with  a  residuary  clause 
in  behalf  of  his  brother,  Jonathan  H.  Eager,  and  Joseph 
Eager,  and  his  sister,  Lucy  H.  Morgan ;  and  nomina- 
ting his  brothers,  Jonathan  H.  and  Joseph,  and  John 
P.  Roberts,  executors. 

It  appeared  that  the  principal  portion  of  the  testators 
estate  consisted  of  his  interest  in  the  firm  composed  of 
himself,  and  his  brother  Joseph  Eager,  engaged  in  the 
liquor  business.    Soon  after  the  executors  had  received 
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letters  testamentary,  they  proceeded  to  make  an  inven- 
tory, the  executor,  Eoberts,  having  notice  oft  ha  time,  and 
place,  but  he  failed  to  attend ;  and  after  the  inventory 
had  been  made,  he  alleged  that  it  was  insuflScient,  and 
did  not  embrace  the  whole  property,  and  he  refused  to 
sign  and  verify  fhe  inventory,  but  urged  upon  his  co- 
executor,  Joseph  Eager,  to  have  a  disinterested  book^ 
keeper  to  examine  into  the  affairs  of  the  firm  for  the 
purpose  of  ascertaining  the  property  of  the  testator. 

The  other  executors  signed,  verified,  and  filed  the 
inventory,  which  was  subsequently  increased  by  the 
recovery  of  a  certain  note,  which  was  supposed,  at 
the  time  the  inventory  was  made,  to  be  uncollectable. 

It  also  appeared  that  soon  after  the  inventory  was 
maile,  Mr.  Eoberts  had  a  communication  with  Jonathan 
H.  Eager,  and  Mrs.  Morgan  who  resided  out  of  the 
city,  with  the  view  of  procuring  them  to  take  proceed- 
ings to  ascertain  the  real  amount  of  testator's  i)roperty, 
which,  however,  ultimately  failed,  by  their  selling  out 
their  interest  in  the  residuary  estate  to  Joseph  Eager, 
for  the  simi  of  $15,000  each. 

It  also  appeared  that  Jonathan  H.  and  Joseph  took 
general  and  active  charge  of  the  estate,  disposed  of 
the  same,  and  paid  the  specific  legacies  pursuant  to 
the  provisions  of  the  will,  and  that  no  money,  or  prop- 
erty ever  came  into  the  possession  of,  or  was  paid  out 
by,  the  executor,  Boberts,  and  that  substantially  he  took 
no  active  charge  of  the  estate,  and  was  only  cited  on 
the  fi^3,l  accounting. 

On  the  final  accounting,  numerous  objections  to  the 
account  were  filed  by  Eoberts ;  but  it  appearing  that 
Joseph  Eager  was  entitled  to  the  whole  residuary  es- 
tate under  the  will,  and  by  the  purchase  of  the  shares 
of  his  brother  and  sister,  the  question  substantially  sub- 
mitted on  this  hearing  was — whether  Mr.  Eoberts  was 
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entitled  to  comniissioas  as  executor,  and  if  so,  he  asked 
for  the  appointment  of  an  auditor  to  determine  the 
amount  of  the  estate  and  his  commissions. 

lu  behalf  of  Mr.  Roberts,  it  was  urged  that  he  was 
excluded  from  the  performance  of  his  duty  as  executor — 
that  he  could  not  in  conscience  sign,  and  verify,  the  in? 
ventory,  because  he  believed  that  it  did  not  contain  a  full 
statement  of  the  testator's  estate,  and  that  these  fac^ 
offered  sufficient  excuse  for  his  not  filing  an  inventory, 
or  rendering  an  account  of  his  proeeediugs  in  respect 
of  the  estate. 

Dewitt  &  Johnson,  for  ths  Exeoutort. 
John  F.  Roberts,  \nper8oy^. 

The  Surrogate. — ^By  section  23  of  2  Revised  Statutes^ 
88,  it  is  provided  that  any  one  or  more  of  the  executors 
or  administrators  named  in  any  letters,  on  the  neglect 
of  the  others,  may  return  an  inventorj-,  and  those  so 
neglecting  shall  not  thereafter  interfere  with  the  ad- 
ministration, or  have  any  i)ower  over  the  personal  es- 
tate of  the  deceased,  but  the  executor  or  administrator 
so  returning  an  inventory,  shall  have  the  whole  ad- 
ministration, until  the  delinquent  return  and  verify  an 
inventory  agreeably  to  the  provisions  of  this  article. 

-  By  section  58  (2  Statutes  at  Large  95,)  it  is  provided 
that  on  the  settlement  of  an  account  of  an  execu- 
tor, &c.,  the  Surrogate  shall  allow  to  him  for  his  services, 
for  receiving,  and  paying  out  all  sums  of  money,  &c. 

Under  these  provisions  of  the  statute  it  seems  to 
me  that  no  allowance  of  commissions  for  a  delinquent 
executor  who  has  not  accoimted  should  be  made; 
for  I  am  not  prepared  to  hold  that  because  an  executor 
is  obstructed  in  the  performance  of  his  duty  as  such,  he 
should  abandon  his  duty  altogether,  nor  is  it  to  be  toler- 
ated, that  an  executor  shall  be  compensated  for  duties 
obviously  neglected. 
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Under  the  circumstances  of  this  case,  if  Mr.  Eoberts 
was  obstructed  as  he  sets  forth  in  his  affidavit,  and  he 
believed  that  the  inventory  filed  by  the  other  co-execa- 
tors  was  false,  he  was  vested  with  fall  power  to  take 
proceedings  and  enforce  a  correct  and  full  inventory, 
and  for  that  purpose  might  have  invoked  the  authority  of 
the  Surrogate;  and  if  that  inventory  should  not  be 
acquiesced  in,  signed,  or  verified  by  his  co-executors, 
nevertheless  it  would  have  been  an  inventory  of  the 
estate,  and  his  duty  as  executor  have  been  performed. 

The  same  may  be  said  in  respect  to  any  other  duty 
of  Mr.  Eoberts  as  executor,  and  it  is  unreasonable  to 
suppose  that  he  performed  his  duty  as  such  executor,  by 
merely  protesting  against  what  was  done  by  his  associ- 
ates. If  they  neglected  their  duty  to  the  estate,  it  was 
his  duty  to  enforce  the  lawful  performance  of  it  on  their 
part,  as  well  as  to  perform  it  himself ;  and  omitting  to  do 
it,  he  is  clearly  a  delinquent  executor. 

It  is  urged  on  behalf  of  Mr.  Boberts  that  the  statute 
of  1863  authorizes  an  allowance  to  him  of  the  commis- 
sions irrespective  of  what  he  has  done,  without  regard 
to  the  services  rendered  by  him,  and  he  cites  the  case  of 
Vannest  (1  Tiiclier,  130). 

The  language  of  that  case  is  quite  too  broad,  for 
the  statute  itself  provides  that  each  and  every  of  such 
executors  in  cases  where  estates  amount  to  more  than 
$100,000,  shall  be  entitled  to,  and  shall  be  allowed,  the 
full  amount  of  compensation,  to  which  he  would  have 
been. entitled  by  the  provisions  of  that  Act,  if  he  had 
been  sole  executor  or  administrator. 

If  he  had  been  sole  executor,  and  had  not  received 
or  paid  out  any  of  the  sums  of  money  belonging  to  the 
estate,  but  had  neglected  to  perform  his  duty  as  executpr, 
it  is  quite  clear  he  would  not  have  been  entitled  to  com- 
missions. 
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His  failure  to  present  any  account  of  the  proceedings, 
or  join  in  the  accounting,  and  inasmuch  as  he  neither 
received  nor  disbursed  the  property  of  the  estate,  nor 
took  any  proceedings  in  its  distributiou,  or  payment  of 
legacies,  he  has  forfeited  all  right  to  commissions. 

As  ]Mr.  Eoberts  is  only  interested  in  the  question  of 
commissions,  the  specific  legacies  having  been  fully  paid 
together  with  all  the  debts  of  the  estate,  and  the  execu- 
tor, Joseph  Eager,  having  become  the  owner  of  the 
residuum  by  purchase,  Mr.  Bobertshas  no  standing 
to  object  to  the  correctness  of  the  account  as  rendered. 

Decree  entered  accordingly. 


New  York  County.— HON.  T>.  C.  CALVIN,  Surrogate.— June,  1876. 

Matter  of  Wakd. 
In  the  matter  of  the  Estate  of  Eichakd  Ward,  deceased. 

Evidence  that  the  intestate  gave  to  Lis  wife  money  with  \vhicb  to  parchase 
fnniitiire,  which  she  did,  without  further  evidence  tending  to  show  a 
gift  either  of  the  monej'  or  furniture  to  her  as  her  separate  property,  is 
not  enough  to  exonerate  her  from  accounting  for  it  as  administratrix. 

A  savings  bank  deposit  by  the  intestate  in  the  name  of  himself  and  wife, 
entered  thus,  '^  Richard  or  Kate  Ward,''  she  never  having  had  posses- 
sion of  the  pass-book  during  his  life,  is  presumptively  his  property 
exclusively. 

The  essential  features  of  a  gift  inter  vivos  are  expressiozis  of  intention  to 
make  a  gift,  and  an  actual  delivery  of  the  subject  of  it  to  the  donee.  * 

The  case  of  Sanford  t.  Sanfordf  4^  N.  F.,  7%\  questioned. 

This  was  a  proceeding  for  a  final  settlement  of  an 
account  of  the  administratrix,  in  the  matter  of  the  es- 
tate of  Eichard  Ward,  deceased. 

Objection  was  made  to  the  final  account  rendered  by 
the  administratrix,  on  the  ground,  among  others,  that 

*See  also  Kiero  v.  Fiero,  5  Supm,  CU;  (T.  &  C.)  151  Reed  v.  Reed,  52  X, 
r.,  651 ;  Stevens  y.  Stevens,  poet,  265. 
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it  did  not  embrace  a  deposit,  in  tbe  Excelsior  Savings 
Bank  of  the  City  of  New  York,  amounting  to  the  sum 
of  $3,045,  nor  certain  household  furniture  and  chat}el», 
worth  $800. 

The  proof  showed  substantially  that  the  deceased  in 
his  life-time,  deposited  the  money  in  question  in  said 
ban)(,  and  had  the  entry  made  in  his  bank  pass-book 
"  Bichard  or  Kate  Ward."  That  the  entry  was  made  in 
the  bank  books  *'  Kate  or  Eichard  Ward." 

That  the  deceased  drew  from  the  account  on  several 
occasions,  but  that  his  wife,  Kate,  never  drew  anything, 
until  after  she  came  into  possession  of  the  bank  book 
subsequent  to  the  intestate's  decease. 

It  also  appeared  that  Mrs.  Ward  had  no  means  or 
separate  estate. 

In  respect  to  the  other  item,  it  appeared  that  the  in- 
testate left  considerable  furniture  of  the  value  of  about 
$800,  which  was  purchased  by  his  wife  with  money  fur- 
nished by  her  husband,  and  which  was  not  accounted 
for. 

Another  objection,  not  involving  any  question  of  law, 
is  omitted. 

Man  &  Parsons,  /or  the  AdMinUiratrLr, 

The  Surrogate. — In  respect  to  the  furniture,  the 
proof  shows  that  the  intestate  gave  to  his  wife  the  money 
with  which  to  purchase  the  furniture  in  question,  and 
there  is  no  evidence  tending  to  show  a  gift,  either  of 
the  money,  or  furniture  to  her,  as  her  separate  property. 
It  therefore  remained  the  property  of  the  intestate  at 
the  time  of  his  decease,  and  the  administratrix  should 
account  therefor. 

It  is  claimed  in  behalf  of  the  administratrix  that  the 
deposit  of  the  money  in  the  Excelsior  Savings  Bank  in 
the  name  of  Bichard  or  Kate  Ward  is  evidence  of  a  gift 
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of  the  fund  to  Kate  Ward ;  bnt  it  seems  to  me  tbat  the 
transaction  lacks  the  essential  features  of  a  gift  inter 
Txvosj  which  are,  expressions  of  an  intention  to  make 
a  gift,  and  an  actual  delirery  of  the  subject  thereof  to 
the  donee.  {Bedell  v.  Carllf  33  N.  Y.,  5&1 ;  ShutUeworth 
V.  Winter,  55  Id.,  624 ;  Irish  v.  Nutting,  47  Barl.,  370.) 

It  seems  to  me  quite  clear  that  there  was  not  such 
a  parting  with  the  possession,  or  title  to  the  money  so 
deposited,  as  to  divest  the  intestate  of  all  right  to  the 
money,  which  is  absolutely  essential  to  %  g\ft  inter  vivos. 
Indeed  the  fact  that  it  was  deposited  by  the  husband  in 
bis  nam^ ,  as  well  as  that  of  his  wife,  was  the  highest 
evidence,  that  he  did  not  intend  to  part  with  his  control 
over  it ;  and  the  most  that  it  seems  to  me  can  be  said 
in  respect  to  the  deposit  being  to  the  credit,  or  order  of 
his  wife,  also,  was  that  it  would  enable  her,  under  the 
niles  of  the  bank,  to  draw  the  money  in  case  he  was 
unable  to  do  so  for  any  reason,  and  that  in  doing  so,  she 
would  act  as  the  agent  of  her  husband  in  the  premises. 

In  IrisJiY.  Nutting  (above  cited,)  it  was  held  that  where 
the  intestate  gave  several  notes  of  a  third  party,  to  his 
wife,  saying  "  I  give  you  these  notes,  and  if  I  never 
return,  they  are  yours,*^  this  did  not  constitute  a  gift; 
and  Mr.  Justice  Bacon  (at  page  383)  says :  "  it  clearly 
cannot  be  sustained  as  a  glfb  inter  vivos  for  the  obvious 
reason  that  it  was  coupled  with  a  condition,  upon  the 
happening  of  which  the  owner  was  to  receive  possession. 
An  absolute  gift  divests  the  donor's  title,  and  requires 
a  renunciation  on  his  part  and  the  adquisition  on  the 
part  of  the  donee  of  all  title  to,  and  interest  in,  the  sub- 
ject of  the  gift.  A  valid  gift  however  has  no  reference 
to  the  future,  but  is  one  which  goes  into  immediate  and 
absolute  effect.'' 

Such  I  understand  to  be  the  true  doctrine  establish- 
ed by  an  unbroken  line  of  authorities,  unless  it  may  be 
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said  to  have  been  shaken  by  the  case  of  Sanford  v. 
Sanfordj  (45  N.  Y.,  723),  where  the  language  of  Judge 
Peckham  (at  page  726)  is  as  follows :  "  taking  this  note 
in  the  name  of  himself  and  wife,  shows  that  the  husband 
intended  to  give  it  to  her  in  case  she  survived  him,  and 
the  delivery  to  her  was  necessary  to  perfect  the  gift,'' 
which  taken  in  its  broadest  signification  seems  to  me  to 
run  directlv  counter  to  all  settled  notions  of  the  law  in 
respect  to  such  gifts,  and  seems  not  to  have  been  fortified 
by  the  learned  Judge  who  delivered  that  opinion,  by  any 
authority. 

It  is  with  very  great  reluctance  that  I  v^ture  to 
question  the  force  and  effect  of  that  decision,  and  yet 
considering  that  that  case  was  the  reversal  of  a  judgment 
entered  upon  the  report  of  a  referee,  in  favor  of  the 
validity  of  a  gift,  upon  exceptions  to  the  rejection  of 
testimony,  and  that  it  seems  to  run  counter  to  the  set- 
tled law  upon  the  subject  without  a  review  of  any  of  the 
former  decisions,  and  as  it  differs  somewhat  widely  in 
its  facts  from  this  case  submitted  for  my  determination, 
I  think  it  my  duty  to  hold  according  to  the  general  line 
of  authorities,  that  the  deposit  of  the  money  in  the  Ex- 
celsior Savings  Bank  in  the  name  of  Richard  or  Kate 
Ward  was  not  intended  as  a  gift  to  the  wife ;  and  in  this 
conclusion  I  am  fortified  by  the  absence  of  proof  that  the 
bank  book  was  ever  out  of  the  possession  of  the  intes- 
tate, or  in  the  possession  of  the  administratrix,  until 
after  his  decease. 

Let  a  decree  in  conformity  with  this  decision  be  en- 
tered. 

Decree  accordingly. 
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New  York  Couxty.— HON.  D.  C.  CALVIN,  Surrooatk.— Junb,  1876. 

Matter  of  Pike. 
In  the  matter  of  the  Estate  o/Noah  F.  Pike,  deceased. 

Where  the  same  persons  are  made  both  executors  and  trustees  under  the 
same  will,  such  of  them  as  decline  to  unite  in  the  inventory  and  do 
not  act  asexecutors,  are  not  entitled  to  executors  commissions,  though 
they  duly  qualified,  but  they  are  entitled,  on  serving  as  trustees,  to 
commissions  on  the  sum  which  comes  to  their  hands  as  such,  and  also 
on  the  income.  * 

Where  there  are  more  than  three  co-executors,  administrators  or  trustees, 
entitled  to  commissions  under  the  Acts  of  1863  and  1866,  the  Surrogate 
cannot  apportion  the  commissions  according  to  their  resi>ective  ser- 
vices, but  must  divide  them  equally. 

The  will  appointed  four  persons  executors  and  testamentary  trustees, 
and  one  qualified,  as  executor,  and  took  sole  charge  of  the  estat-e.  The 
others  afterward  qualified,  but  did  not  act.  On  the  final  and  last  ac- 
connting  of  the  acting  executor,  the  fund  passing  to  the  four  trustees 
was  over  $100,000. 

Heldj  1.  That  only  tho  acting  executor  was  entitled  to  executor's 
commissions. 

2.  That  all  the  four  were  entitled  to  commissions  as  trustees. 

3.  That  the  total  commissions  of  the  trustees  were  a  sum  equal  to 
three  executora'  commissions,  and  wero  to  be  divided  equally  between 
the  four. 

This  was  a  proceeding  for  a  settlement  of  accounts 
in  tlie  matter  of  the  estate  of  Noah  T.  Pike,  deceased. 

The  question  submitted  for  determination  was  as  to 
the  mode  of  allowing  commissions  to  the  four  trustees 
named  in  the  will,  who  were  also  appointed  executors 
therein. 

One  executor,  Dwight  H.  Olmstead,  qualified,  and 
took  charge  of  the  estate,  for  over  a  year  before  the 
other  three  executors  qualified ;  and  after  the  latter  had 
qualified,  the  estate  remained  substantially  under  the 
care,  control,  and  management  of  Mr.  Olmstead,  who 
in  October,  1874,  on  a  petition  filed  for  that  purpose, 

*  Compare  Cram  v.  Cram,  ante,  p.  244. 
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had  an  accounting,  in  which  the  other  executors  declined 
to  join,  for  the  reason  that  they  did  not  desire  to  be 
bound  for  the  acts  of  Mr.  Olmstead,  who  had  the  entire 
charge. 

(>n  the  accounting,  Mr.  Olmstead  \^as  allowed  one 
commission  on  ihe  account  and  distribution  of  a  portion 
of  the  estate,  pursuant  to  the  decree  entered,  when  such 
accounting  was  had,  leaving  a  balance  of  over  $180,000 
which  went  into  the  hands  of  the  four  trustees  as  such, 
under  the  will. 

A  final  nc^ount  was  afterwards  rendered  and  the 
accounts  duly  passed,  leaving  nothing  to  be  determined 
except  the  question  of  commissions. 

Tracy,  Olmstead  Sl  Tracy,  for  the  Exeeuton. 
W.  H.  ARXOUX,/or  Legalef. 
Chauncey  Shaffer,  for  Contestants. 

The  Surrogate. —  On  the  argument  there  seems  to 
have  been  some  confusion,  in  the  minds  of  the  trustees, 
as  to  their  respective  rights,  and  also  as  to  the  mode  of 
computing  commissions  on  the  body  of  the  estate,  and 
on  the  income  thereof. 

On  the  one  side  it  was  assumed  that  the  two  com- 
missions not  allowed  to  Mr.  Olmstead  were  divisible 
between  the  other  three  executors ;  and  that  as  to  the 
commissions  of  the  trustees,  as  such,  Mr.  Olmstead 
should  be  excluded  because  of  his  receii>t  of  full  com- 
missions on  his  accounting  as  executor;  while  on  the 
other  hand  it  was  contended  that  there  could  be  no  fur- 
ther allowance  to  the  other  executors  for  commissions  as 
sudh,  but  the  comtnissiofis  must  be  equally  divided  be- 
tween the  four  trustees  as  such,  so  far  as  the  principal 
sum  was  concerned ;  but  that  as  to  the  income,  there  was 
a  discretion  to  allow  such  commissions  as  should  be 
equitable,  to  the  respective  trustees. 
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As  the  other  three  executors  took  no  part  in  the  in- 
ventory of  the  estate,  and  rendered  no  account,  and  in 
fact  received  and  paid  out  nothing  as  such  excutors, 
there  is  no  authority  for,  or  justice  in,  allowing  them 
commissions,  on  the  accounting  by  the  executor  Dwight 
H.  Olmstead,  but  as  trustees  they  are  entitled  to  com- 
missions on  the  sum  which  came  to  their  hands  as  such, 
and  upon  the  income  also. 

By  chapter  115,  of  the  laws  of  1866,  sec.  1,  it  is  pro- 
vided that  the  trustees  shall  be  allowed  the  same  com- 
pensation for  their  services,  by  way  of  commission, 
as  are  allowed  by  law  to  executors  and  administrators, 
and  that  if  there  be  more  than  one  trustee  and  the  estate 
be  insufficient  to  give  fiill  commissions  to  each,  the  Sur- 
rogate shall  apportion  such  allowance  among  them, 
according  to  the  services  rendered  respectively :  but  that 
Act  refers  to  estates  amounting  to  less  than  $100,000, 
so  far  as  the  apportionment  is  concerned. 

By  chapter  362,  of  the  laws  of  1863,  section  8,  it  is 
provided  that  if  the  estate  shall  amount  to  not  less  than 
$100,000,  over  and  above  all  debts,  &c.,  and  there  shall 
be  more  than  one  executor  or  administrator,  each  and 
every  of  such  executors  or  administrators  shall  be  enti- 
tled to,  and  allowed  the  full  amount  of  compensation  that 
he  would  have  been  entitled  to  if  he  had  been  sole  ex- 
ecutor, or  administrator,  provided  such  compensation 
should  not  exceed  the  amount  payable  to  three  executors, 
or  administrators;  and  if  there  are  more  than  three, 
what  would  belong  to  three  shall  be  divided  among  all 
in  equal  shares. 

It  will  be  seen  that  trustees,  by  the  Act  of  1860,  are 
placed  upon  the  same  footing  as  executors  and  admin- 
istrators, and  by  the  Act  of  1863  there  is  no  authority 
to  apportion  the  compensation  to  the  respective  execu- 
tors and  administrators,  where   there  ave  more  than 
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three,  according  to  the  services  rendered  by  them  respec- 
tively, in  cases  where  the  amount  of  the  estate  is 
$100,000  or  upwards,  but  the  latter  Act  requires  the  com- 
pensation to  be  divided  among  them  in  equal  shares. 

Under  these  statutes,  I  hold  that  the  four  trustees 
in  this  matter  are  entitled  in  equal  proportion  to  the 
amount  of  three  commissions  on  the  amount  of  the 
estate  coming  into  their  hands  as  trustees. 


Decree  accordingly. 


New  Tork  Countt.— HON.  D.  C.  CALVIN,  Surrogate.— June,  1876. 

Webber  v.  Spannhake. 

In  the  matter  of  the  Estate  of  Catharine  Spannhakb, 

deceased. 

The  married  women's  acts  of  1848,  Ac,  did  not  change  the  obligation  of 
the  husband  to  support  the  wife ;  nor  charge  the  wife  with  her  own 
support,  except  in  cases  where  she  makes  herself  and  her  separate 
estate  liable. 

If  a  husband  calls  a  physician  to  attend  his  wife,  and  the  physician  ont 
knowing  she  has  a  separate  estate,  attends  without  intending  te  make 
any  charge,  the  subsequent  discovery  of  the  fact  that  she  had  such 
estate  will  not  enable  him  to  claim  payment  from  her  estate. 

The  liability  for  such  services,  if  any,  is  upon  the  husband. 

This  was  a  motion  to  confirm  the  report  of  an  audi- 
tor in  the  matter  of  the  estate  of  Catharine  Spannhake, 
deceased. 

The  executor,  Lewis  Spannhake,  was  the  husband  of 
the  testatrix,  and  a  physician ;  and  in  his  account  ren- 
dered, he  charged  the  estate  the  sum  of  $270  for  medi- 
cal attendance  on  his  wife,  and  also  for  the  sum  of 
$725,  paid  to  Dr.  Webber  for  medical  attendance  upon 


,  • 


NEW  YORK  COUNTY,  JUNE,  1876.  259 

WEBBBB  V,  SPAXNHAKS. 

(he  executor's  wife,  both  which  items  were  disallowed 
by  the  auditor. 

Dr.  Webber  was  railed  as  a  witness  who  testified,  in 
substance,  that  Dr.  Spannhake  called  upon  him  and  ask- 
ed him  to  attend  his  wife, — that  it  was  not  customary 
for  physicians  to  make  charges  for  services  rendered  in 
the  family  of  a  brother  physician,  and  that  he  only  made 
the  charge  against  the  estate,  after  he  had  learned  that 
the  testatrix  had  died  leaving  a  separate  estate, — that 
prior  to  making  such  charge  he  had  been  told  by  Doctor 
Spannhake  that  he  (the  Doctor)  would  have  for  such 
services  seven  or  eight  hundred  dollars. 

John  C.  CusaOj/or  Executor. 

The  Sukrogatb. — ^Upon  the  evidence  as  to  the  item 
of  payment  to  Dr.  Webber,  it  is  difficult  to  see  how  the 
auditor  could  have  done  otherwise  than  he  has  done  in 
respect  to  that  charge,  and  his  disallowance  of  the  claim 
seems  to  be  the  only  finding  excepted  to. 

The  amount  of  the  estate  seems  to  have  been  $1,245- 
13.  It  is  too  plain  for  controversy  that  the  husband  is 
liable  for  necessaries,  including  medical  attendance,  fur- 
nished to  his  wife,  even  though  they  be  furnished  on  the 
application  of  the  wife,  and  though  she  may  possess  a 
separate  estate ;  much  more  so,  when  it  appears  that  the 
husband  procured  the  services  of  the  physician,  and  par- 
ticularly where  the  evidence  shows  that  the  services 
were  so  rendered  upon  the  credit  of  the  husband,  the 
physician  not  knowing  of  any  separate  estate,  and  it 
appears  that  he  regarded  his  claim  to  exist,  if  at  all, 
against  the  husband. 

The  "  Enabling  Statute,"  so  called,  of  1848,  with  the 
amendments  thereof,  did  not  change  the  obligation  of  the 
husband  to  support  the  wife,  nor  charge  the  wife  with 
her  own  supi)ort,  except  in  cases  where  she  makes  her- 
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self,  and  her  persooal  estate,  liable.  In  the  absence  of 
positive  proof  that  the  wife  intended  to,  and  did  charge 
her  separate  estate,  the  law  implies  a  liability  on  the 
part  of  the  husband  for  such  support ;  and  it  is  too  clear 
for  argument  that  as  the  liability  originally  attached  to 
the  husband  for  the  services  of  the  physician,  procured 
by  him,  the  subsequent  discovery  of  a  separate  estate 
of  the  wife,  did  not  change  that  liability,  and  impose 
it  on  the  wife,  or  her  separate  estate,  for  there  was 
neither  legal  nor  moral  liability  on  her  part. 

Necessaries  purchased  by  a  married  woman  are  not 
chargeable  on  her  separate  estate,  unless  expressly  pur- 
chased upon  the  credit  of  it,  and  charged  thereon  by 
some  aflBrmative  act  on  her  part.  {Dermott  v.  Mo- 
Mullen^  8  AhbotVs  Pr.  N.  aS.,  335.) 

Notwithstanding  the  Act  of  1862,  chapter  172,  the 
husband  retains  the  right  to  the  services  and  earnings 
of  his  wife.  {Filer  v.  Neiv  York  Central  B.  R.  Co.,  49  K. 
Y.J  47  ;  Beau  v.  Kiah^  4  JTit/i,  171.)  All  the  authorities 
concur,  that  the  obligation  to  support  a  wife  creates  a 
right  in  the  husband  to  her  services. 

In  Pei'kins  v.  Perkins  (62  Barb.,  531,)  Mr  Justice  Pot- 
ter, in  commenting  upon  the  statutes  above  referred  to 
makes  these  significant  enquiries:  "Did  any  one  ever 
suppose  that  the  possession  of  some  separate  estate  by 
the  wife,  released  the  husband  in  any  degree  from  the 
common  law  liability,  and  duty  to  support,  and  main- 
tain his  wife  t 

"  If  he  refuses  or  neglects  to  furnish  such  support, 
may  not  a  tradesman,  or  mechanic  sue  the  husband  for 
necessaries  furnished  for  her  support? 

"  Would  it  be  a  good  defence  to  an  action  brought  to 
recover  on  such  legal  liability,  for  the  husband  to  plead 
that  the  wife  had  a  separate  estate  ?  " 

The  counsel  for  the  executor  on  the  argument  un- 
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dertook  to  furnish  some  authority  from  the  Oourt  of  Ap- 
pealSy  which  he  claimed,  justified  the  charge  against  the 
estate  of  the  testatrix  in  this  matter ;  but  he  was  mis- 
taken upon  the  subject  of  any  such  authority  existing. 
Indeed  the  charge  seems  to  me  so  obviously  in  violation 
of  long,  and  settled  principles  of  law,  and  is  so  repug- 
nant to  a  just  sense  of  propriety  that  I  venture  to  decide 
the  case  ui>on  the  foregoing  consideration,  without  fur- 
ther delay. 

Let  an  order  be  entered  confirming  the  report  of  the 
auditor. 

Order  accordingly. 


New  York  Countt.— HON.  D.  C.  CALVIN,  Surrogate.— Juxe,  1876, 

Booth  v.  Coknell. 

In  (he  matter  of  the  Estate  of  Ghables  E.  Counell, 

deceased. 

Undor  a  beqnest  to  A»  of  the  interest  upon  a  fand,  in  caJM  she  shaU  be- 
come a  widow,  during  her  widowhood,  payable  annually,— continuing 
"and  at  her  death,  I  givo  $000  of  said  xuiuci  pal  sum  to,"  &c.,  &c., — 
Held,  that  the  gift  in  remainder  from  the  principal  did  not  vest  in 
interest  till  the  death  of  the  widow. 

After  a  legacy  to  a  corporation  "  The  New  York  Young  Men's  Christian 
Association  "  had  vested  in  interest,  but  before  the  time  for  vesting 
in  possession  arrived,  the  corporation  accepted  a  now  charter  under 
tlio  name  of  '*  The  YoungMen'sCbristiao  Association'' of  New  York, 
'which  provided  that  on  its  acceptance,  the  former  corporation  should 
be  dissolved,  and  all  its  property  vested  in  the  new  corporation. 
Held^  that  the  legacy  lapsed,  by  the  dissolution  of  the  legatee,  and 
the  new  corporation  could  not  take  it. 

Testator  bequeathed  a  fund  to  the  "  Five  Points  House  of  Industry," — 
"  to  bo  applied  to  t  he  uses  of  the  farm  in  Westchester  county."  At  the 
time  of  the  testator's  death  the  legatee  had  and  carried  on  such  a  farm, 
but  before  the  time  when  the  legacy  could  vest  in  interest,  it  ceased 
to  have  such  farm. 

Stldy  that  the  words  ''  to  be  applied,"  amounted  to  a  condition,  the 
fiuluxe  pi  which  defeated  the  legacy. 
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This  was  a  proceeding  in  the  matter  of  the  estate 
of  Charles  E.  Cornell,  deceased. 

The  question  involved  was  the  construction  of  the 
following  clause  of  the  testator's  will : 

"  I  give  to  my  sister  Louisa  Adeline,  wife  of  Salmon 
Booth,  the  interest  upon  $1,500  in  case  she  shall  become 
a  widow,  during  her  widowhood — payable  annually.  At 
her  death  I  give  $500  of  said  principal  sura  each  to  the 
^  New  York  State  Colonization  Society,^ — *  Tlie  New  York 
Young  Menu's  Christian  Association y'*  and  'Five  Points 
House  of  Industry ^^  under  care  of  the  Keverend  L.  M. 
Pease,  to  be  applied  to  the  uses  of  the  farm  in  Westches- 
ter County. 

"  The  interest  upon  said  principal  sum  of  $1,500  for 
so  much  of  the  life  of  said  Louisa  Adeline,  during  which 
she  shall  be  a  widow,  I  give  to  the  above  named  insti- 
tutions to  be  divided  equally  between  them,  share,  and 
share  alike  payable  annually." 

It  appeared  that  the  testator  died  in  October,  1854 ; 
and  that  Mrs.  Booth  became  a  widow  in  May,  1855,  and 
died  July  8th,  1875. 

It  also  appeared  that  at  the  time  of  the  death  of  the 
testator,  ^'TIieNeiv  York  Young  Men^s  Christian  Assoda- 
tion^  was  a  corporation  capable  of  receiving  the  legacy 
in  question,  but  that  in  April,  18G6,  the  Legislature,  by 
chapter  350,  of  the  Laws  of  that  year,  passed  an  Act  to 
incorporate  "The  Young  Men's  Christian  Association''  of 
the  city  of  New  York,  authorizing  the  former  Associa- 
tion by  vote  of  its  former  Directors,  &c.,  to  accept  said 
charter ;  (which  was  done) ;  and  provided,  that  when  this 
should  be  done,  the  former  corporation  should  be  dis- 
solved, and  all  its  property  vested  in  the  corporation 
created  by  said  Act. 

It  also  appears  that  ''The  Five  Points  House  of  Indus-- 
try^^  at  the  time  of  the  decease  of  the  testator,  was  pos- 
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sessed  of,  and  operated,  a  farm  in  Westchester  County ; 
but  that  at  the  date  of  Mrs.  Booth's  death,  they  had  no 
such  farm. 

The  questions  which  arose  upon  this  state  of  facts, 
and  which  were  submitted  to  the  Surrogate  were : 

1.  Whether  the  legacies  became  vested  at  the  time 
of  the  death  of  the  testator,  and  at  which  time  both  the 
corporations  referred  to,  could  have  taken  ;  and  if  not ; 

2  Whether  the  Act  of  the  Legislature,  in  respect  of 
**  The  Young  Men?s  CJiristian  Association^'^  dissolved  the 
former  corporation,  so  that  the  legacy  lapsed,  or  whether 
the  present  incorporation  was  entitled  to  receive  it,  and 

3.  Whether  the  legacy  to  "  The  Five  Points  House  of 
Industry^  lapsed  because  at  the  time  of  the  death  of 
Mrs.  Booth  it  was  not  possessed  of,  or  operating  a 
farm,  in  Westchester  County. 

Robert  F.  LiTTLE,/or  the  Executw, 
George  F.  Betts,  and  others,  for  Legatees, 

The  Surrogate. — I  am  of  opinion  that  the  respective 
legacies  did  not  vest  before  the  decease  of  Mrs.  Booth, 
and  that  at  her  death, "  Tlie  New  York  Young  Men^s  Chris- 
tian Assodaiion^  had  ceased  to  exist,  and  that  the  legacy 
therefore  lapsed. 

In  the  numerous  authorities  considered  in  the  case 
of  Patterson  v.  Ellis  (11  Wend.^  25J),  the  distinction  is 
discussed,  and  recognized,  between  legacies  given  at  a 
day,  or  j^ayable  at  a  day.  It  is  held,  that  time  in  the  first 
case  is  annexed  to  the  legacy  itself,  in  the  second,,  only 
to  its  payment ;  that  in  the  first  instance,  the  legacy  does 
not  vest  until  the  time  specified,  and  in  second,  that  it 
vests  on  the  death  of  the  testator. 

Prom  the  language  of  the  bequest  under  considera- 
tion, it  seems  to  me  that  it  leaves  no  room  for  doubt 
that  the  time,  to  wit,  the  death  of  Mrs.  Booth,  was  an- 
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nexed  to  the  legacy,  and  the  intention  of  the  testator, 
which  is  always  a  controlling  consideration,  was  clearly 
to  give  no  interest  in  the  principal  sum  itself,  to  the 
corporation  named,  until  after  the  death  of  Mrs.  Booth, 
and  was  conditioned  on  that  event ;  the  legacy  must  be 
held  therefore  to  have  lapsed  as  to  "  The  Touiig  Men?s 
Christian  Association.^ 

I  am  not  able  to  appreciate  the  argument,  that  be- 
cause the  present  corporation  is  supposed  to  be  engaged 
in  the  same  charitable  Ohristian  work,  it  may  be  for 
that  purpose  regarded  as  the  same  corporation ;  and  if 
not  the  same,  it  seems  to  me  that  the  request  given  to 
the  corporation  is  like  one  given  to  an  individual,  and 
that  if  it  does  not  vest  at  the  time  of  the  death  of 
the  testator,  and  there  is  no  such  person  to  take,  when  it 
would  otherwise  vest,  it  must  be  held  to  have  lapsed ; 
and  it  would  be  no  answer  to  say  that  there  was  some 
individual,  who  would  use  the  fund  for  the  same  pur- 
poses. 

As  to  the  legacy  to  "  The  Five  Points  House  of  Indus- 
try j^  it  is  true  that  the  corporation  existed  at  the  time  of 
the  decease  of  Mrs.  Booth,  but  it  also  appears  that  the 
bequest  was  on  condition,  that  it  devote  the  legacy  to 
the  purposes  for  which  it  was  intended  by  the  testator, 
and  the  term  "  to  be  applied  "  I  think  amounts  to  a-con- 
dition,  the  now  happening  of  which,  defeats  the  legacy. 
(See  Caiv  v  Robertson^  5  N.  Y.,  125 ;  Wheeler  v.  Lester j  1 
Bradf.j  213,  and  cases  cited. ) 

On  such  examination  and  reflection  as  I  have  been 
able  to  give  this  matter,  I  am  of  the  opinion  that  both 
of  the  legacies  lapsed,  for  the  reasons  above  stated,  and 
that  neither  of  said  coporations  are  entitled  thereto. 

Decree  accordingly. 
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Stevens  v.  Stevens. 
In  the  matter  of  the  Estate  of  Paran  Stevens,  deceased. 

To  conBtitate  a  gift  inter  vivos  there  must  be  an  expression  of  intention  to 
make  a  gift,  and  an  actnal  delivery  to  tbe  donee.* 

The  testator,  while  living,  subscribed  to  shares  in  an  Opera  Honse  cor- 
poration, and  took  the  certificates  in  his  own  name ;  but  the  ticket 
iasned  to  him  for  the  box  represented  by  his  shares,  he  delivered  to 
his  wife.  Ho  said  he  porchased  the  box  for  her,  and  that  she  needed 
no  other  evidence  of  ownership  than  the  tickets.  She  enjoyed  the 
use  of  the  box,  and  he  allowed  her  to  rent  it  and  receive  the  rent  for 
her  own  use.  Heldf  that  this  did  not  establish  a  gift  of  the  shares  to 
her;  that  she  occupied  by  his  license,  and  for  occupancy  after  his 
death,  his  executors  might  charge  her  rent,  t 

A  husband  whose  wife  was  going  abroad  with  the<r  daughter  provided 
her  with  circular  notes  in  the  nature  of  a  commercial  or  traveler's 
credit  for  their  expenses  and  purchases.  He  died  while  they  were 
abroad.  Held,  that  so  much  of  the  credit  as  was  used  for  expenditures 
while  abroad,  and  returning  on  hearing  of  his  death,  could  not  be 
charged  to  her  by  the  executors,  but  she  was  chargeable  with  notes 
collected  by  her  bankers  after  her  return. 

Where  real  property  of  the  decedent  was  set  apart  to  the  trnst-ees  of  a  leg- 
atee in  fulfillment  of  a  gift  in  the  will,  under  an  agreement  that  the 
legatee  waste  be  responsible  for  repairs  after  a  specified  date.  Held 
that  repairs  made  after  that  date,  though  ordered  before  it,  were 
chargeable  to  the  legatee. 

A  large  house  constructed  and  recently  furnished  for  letting  in  apartments 
was  set  apart  to  a  legatee  as  a  part  of  the  gift  intended  by  the  will,  un- 
der an  agreement  that  she  should  take  the  furniture  "at  a  valuation.'' 
Held,  under  the  circumstances,  that  the  valuation  should  be  as  for 
the  purpose  of  letting  in  the  apartments,  not  for  the  purpose  of  re- 
moving and  selling  as  second-hand  furniture. 

The  agreement  for  such  transfer  provided  that  the  legatee  ahould  receive 
the  rents  from  a  specified  date.  Heldj  that  the  legatee  was  entitled  to 
be  reimbursed  by  the  estate  a  sum  which  she  had  to  dedu(;t  from  the 
rent  collectable,  by  reason  of  a  breach  of  the  decedent's  covenant,  as 
to  the  condition  of  the  prendses  in  the  lease  he  had  given  to  a  tenant. 

*As  to  extrinsic  evidence  of  intent,  see  Philipe  v.  McCombs  (53  X.  F.,  494, 
/       t  For  a  case  of  gift  of  stock  or  interest  certificates,  see  Brundage  v. 
Stil  Brundage  (QO  N.  Y.,^164.)    See  also  Jfatter  o/  TTard,  ante,  i».  851. 
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Where  executors  paid  bills  for  repairs  and  household  expenses  dated  after 
the  testator's  deaths  Held^  ui)on  the  testimony  of  the  widow  that  they 
were  in  fast  incarred  before  his  deftth;  that  they  could  not  charge 
them  to  the  wido^ 

Expenditures  for  insurances  of  property  in  which  the  widow  had  only  a 
life  estate,  made  by  the  executors,  without  her  authority,  and  largely 
for  the  benefit  of  the  ultimate  estate, — M^ld,  not  chargeable  by  the 
executors  to  her. 

The  testator,  after  making  provision  for  a  married  daughter,  directed 
that  in  case  there  should  be  other  children  of  his  living  at  his  death, 
a  speciiied  sum  which  he  had  advanced  to  the  married  daughter  be 
deducted,  with  interest,  and  with  any  other  moneys  which  be  might 
advance  after  a  specified  date,  adding  in  parenthesis  (also  the  further 
sum  of  $8G,000.)  He  made  the  husband  of  the  daughter  an  executor. 
It  appeared  that  the  testator  had  informed  the  draftsman  of  his  will 
that  the  $':6,000;  represented  claims  which  the  testator  held  against 
the  son-in-law. 

HM  1.  That  par  j1  evidence  of  that  statement  was  admis^ble  to  enable 
the  court  to  construe  the  clause. 

9L  That  although  there  was  no  direct  gift  to  the  executor,  there  was  suf- 
ficient indication  of  testator's  Intent  that  the  claim  against  bim,  if  en- 
forced at  all,  should  be  enforced  by  deducting  it  from  his  wife's 
bequest,  so  as  to  exonerate  the  executor  in  omitting  the  claim  from 
the  inventory,  and  from  being  charged  therefor  as  lor  an  asset. 

Hie  rule  that  the  Surrogate  cannot  determine  disputed  claims  on  an  ac- 
eounting,  does  not  preclude  him  from  determining  a  controversy  as 
to  whether  a  claim  agsinst  an  executor  is  discharged  by  the  wilL 

This  was  a  proceeding  on  the  final  accounting  by 
the  executors  of  the  will  of  Paran  Stevens,  deceased. 

The  account  was  filed  by  John  L.  Melcher  and  0. 
6.  Stevens,  two  of  the  executors,  on  the  4th  June,  1874, 
to  which  Marietta  E.  Stevens,  executrix,  filed  objections, 
September  4,  1874,  stating  that  the  account  was  filed 
without  her  being  joined,  and  insisting  on  her  right  to 
join  in  such  accounting,  so  that  she  might  be  discharged 
as  such  executrix. 

Among  the  objections  thus  filed  by  Marietta  E. 
Stevens,  were  the  following : — 

To  the  sum  of  $11,390.69,  in  schedule  under  date 
August  10th,  1872,  Duncan,  Sherman  &  Co. ;  use  of 
opera  box  in  the  Academy  of  Music,  $1,125 ;  furniture 
in  Apartment  House,  $10,967.88. 
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That  the  accounting  in  one  of  the  schedules  (B), 
should  include  J.  L.  Melcher's  note  for  $20,000,  and  the 
sum  of  $51,347.87  due  from  said  Melcher  to  said  estate, 
on  an  instrument  bearing  date  September  5th,  1868, 
with  interest. 

That  schedule  B  improperly  contained  four  shares 
of  the  New  York  Academy  of  Music  stock,  which  was 
her  individual  property. 

That  in  another  schedule  (0)  the  sum  of  $200,  paid 
Kingsland  subscription  for  the  Academy  of  Music  shares, 
should  be  charged  to  her  in<lividually. 

That  there  should  be  charged  to  said  estate,  and 
credited  to  her,  $450,  for  traveling  expenses  as  executrix ; 
$500,  rent  of  office  in  the  Apartment  House,  and  sun- 
dry bills  for  work  on  the  same. 

The  items  first  referred  to  above,  and  not  specified, 
consisted  of  certain  bills  paid  by  the  estate,  and  charged 
to  Mrs.  Stevens,  for  purchases  made  in  Europe,  appa- 
rently in  June  and  July,  1872,  for  work  supplies,  and 
help,  upon  the  apartment  house,  and  upon  the  house  in 
Newport. 

Subsequently,  on  the  16th  day  of  October,  1874,  an 
order  was  made,  on  application  of  Mrs.  Stevens,  that 
she  join  in  the  accounting  as  executrix,  and  that 
the  account  filed  by  the  executors,  with  charges  to  cor- 
respond with  the  exceptions  filed  by  Mrs.  Stevens,  be 
taken  as  hers,  as  such  executrix,  as  though  filed  by  her. 

Objections  to  the  account  so  filed  by  Mrs.  Stevens, 
executrix,  were  filed  by  the  executors  as  such,  and 
trustees,  and  by  said  Melcher,  Ellen  S.  Melcher  and 
J.  L.  Melcher,  purporting  to  bear  date  September  23rd 
1874,  but  doubtless  intended  to  apply  to  the  account, 
deemed  filed,  under  the  order  of  October,  whereby  they 
objected  substantially  to  the  items  covered  by  the  ob- 
jections of  Mrs.  Stevens,  and  which  were  by  the  Surro- 
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gate  deemed  as  incorporated  into,  and  forming  part  of, 
the  account^  and  deemed  filed  by  ber. 

On  April  14th,  1875,  there  seem  to  have  been  addi- 
tional exceptions  interposed  by  Mrs.  Stevens  in  respect  to 
certain  insurances  charged  to  her  in  schedule  E,  but 
as  to  which  there  appears  to  have  been  no  evidence 
given  in  the  case. 

On  these  objections,  the  matter  was  referrtMl  to  the 
late  Surrogate  Van  Schaick,  as  auditor ;  and  about  two 
thirds  of  the  testimony  was  taken  before  him  as  such 
auditor ;  and  after  he  had  assumed  the  duties  of  Surro- 
gate, the  residue  of  the  testimony  was  taken  before  him, 
but  the  case  was  not  determined  before  his  death. 

What  purported  to  be  a  copy  of  said  auditor's  report 
without  signature,  is  presented  to  me,  apparently  de- 
termining all  the  questions  raised  by  the  objections  in 
favour  of  Mrs.  Stevens,  but  there  was  nothing  appearing 
among  the  papers  to  explain  the  occasion  of  filing  such 
report,  before  the  testimony  was  closed ;  but  counsel  ad- 
vised that  it  was  done  jpro  forma  to  enable  the  parties 
to  make  use  of  the  testimony  already  taken  before  the 
auditor,  on  continuance  of  the  hearing  before  him,  as 
Surrogate. 

Under  these  circumstances,  the  matter  was  sub- 
mitted and  determined  as  though  no  such  report  had 
been  made. 

It  appeared  firom  the  testimony  that  the  testator 
died  April  25th,  1872,  at  his  residence  in  this  city,  leav- 
ing his  widow  Mrs.  Marietta  K.  Stevens,  and  two  chil- 
dren by  her,  a  daughter  Miss  IMary  Fiske  Stevens,  now 
of  fall  age,  and  a  son  Henry  Leiden  Stevens,  now  about 
18  years  old,  also  a  daughter  by  an  earlier  marriage, 
Ellen,  wife  of  J.  L.  Melcher. 

By  his  will  dated  July  10th,  1869,  the  testator  among 
other  provisions  left  to  his  wife  a  legacy  of  $  100, 000, 
also  in  trust  for  her  benefit,  one  million  dollars. 
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By  a  codicil  dated  April  21st,  1872,  he  left  to  his  son 
in  addition  to  the  provisions  in  his  will,  $300,000,  pay- 
ahle  upon  the  son  arriving  at  the  age  of  30  years ;  the 
residue  of  his  estate,  including  the  trust  to  Mrs.  Stevens, 
alter  her  death,  he  directed  to  be  divided  into  three 
shares,  one  of  which  was  left  in  trust  for  the  benefit 
of  each  of  his  three  children. 

The  facts  material  to  the  specific  questions  passed 
by  the  Surrogate  were  as  follows : 

1.  It  appeared  by  the  testimony  that  Mr.  Stevens 
subscribed  for  four  shares,  each  of  $1,000,  of  stock  in  the 
Academy  of  Music  and  took  the  certificates  in  his  name; 
that  the  certificates  entitled  the  owner  to  four  seats  in 
a  box ;  that  the  box  allotted  to  Mr.  Stevens  was  called 
"the  Grisi  box,"  and  that  tickets  were  issued  to  the 
owner  of  the  box,  the  possession  of  which  gave  the  right 
to  its  occupancy,  under  the  regulations  of  the  corpora- 
tion ;  that  Mr.  Stevens  said,  when  he  purchased  the  box  in 
question,  that  it  was  for  his  wife ;  that  he  told  her  that 
he  had  purchased  the  box  for  her ;  she  asked  him  what 
evidence  she  had  to  show  that  it  was  hers ;  he  delivered 
the  tickets  to  her  and  said  to  her  that  it  was  not  neces- 
sarj'  that  she  should  have  any  evidence  of  ownership ; 
that  it  was  hers  in  fact.  It  appeared  that  she  occupied 
it  with  other  members  of  the  family;  she  at  one  time 
rented  the  box,  and  received  the  rent  herself,  with  the 
knowledge  and  aijprobation  of  her  husband.  It  appeared 
however  that  the  certificates  of  stock  were  never  trans- 
ferred to  her,  but  retained  by  Mr.  Stevens ;  that  in  order 
to  transfer  the  shares  of  stock  under  the  regulations 
of  the  Academy,  it  was  necessary  to  surrender  the  certifi- 
cate, and  take  new  ones,  in  the  name  of  the  purchaser. 

It  also  appeared  that  Mr.  Stevens,  in  his  life-time, 
included  the  opera  box  in  his  inventory  of  his  estate, 
which  he  was  in  the  habit  of  making  annually ;  that 
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Mrs.  Stevens  after  his  death  had  occupied  the  box,  and 
that  the  rent  amounted  to  $  1,125,  which  by  the  er?cutors 
was  charged  to  her ;  that  she,  after  Mr.  Steven's  death, 
paid  $200  for  an  assessment  on  said  box  and,  as  execu- 
trix, charged  the  same  to  the  estate. 

2.  The  next  question  in  dispute  related  to  a  charge 
made  against  Mrs.  Stevens  of  $11,390.69,  the  proceeds 
of  circulating  notes  of  credit  issued  by  Duncan,  Sher- 
man &  Oo.  for  £2,000  sterling  under  the  following 
circumstances.  In  March,  1872,  Mrs.  Stevens  and  her 
daughter  were  about  to  leave  for  Europe.  Just  previous 
to  her  departiu'e,  Mr.  Stevens  procured  from  Duncan, 
Sherman  &  Oo.  circulating  notes,  to  the  amount  of 
£2,000,  and  delivered  them  to  Mrs.  Stevens  for  the 
purpose  of  paying  her  expenses,  and  for  her  use,  to- 
gether with  the  expenses  of  the  daughter.  Mr.  Stevens 
gave  his  note  for  £1,300,  Mrs.  Stevens  desiring  to 
take  but  that  amount  at  first,  but  Mr.  Stevens  urged 
her  to  take  £2,000.  By  inadvertence  he  did  not 
execute  the  note  for  the  balance  of  £700 — the  terms 
of  the  note  being  substantially  that  Mr.  Stevens 
would  pay  the  sum  mentioned,  or  so  much  thereof  as 
should  be  used  of  such  circulating  notes,  with  the 
interest,  exchange,  &c.,  which  notes  were  payable  at 
the  Union  Bank,  London. 

Mrs.  Stevens  went  to  Europe  with  her  daughter,  and 
had  arrived  but  four  or  five  days  in  Paris,  when  she 
received  intelligence  of  the  death  of  Mr.  Stevens.  In 
the  meantime,  she  had  used  about  £200  of  said  notes 
in  payment  for  purchases  made  by  her,  including  the 
money  used  by  her,  in  paying  the  expenses  of  herself, 
and  daughter.  On  her  return,  she  made  some  purchases 
by  way  of  mourning  apparel,  after  receiving  the  intelli- 
gence of  her  husband's  death,  and  before  her  departure 
for  home,  leaving  eighteen  hundred  pounds,  equal  to 
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$10,241.54,  which  notes  she  retained  until  some  time 
in  the  summer  after  her  return  to  New  York ;  when, 
on  consultation  with  Mr.  Sherman,  she  negotiated  them 
and  received  the  proceeds. 

]yirs.  Stevens  claims  that  the  £2,000  was  a  gift  to 
her,  and  that  no  part  of  that  sum  should  be  charged  to 
her,  by  the  executors. 

3.  The  next  items  objected  to  by  Mrs.  Stevens  were: 
June  12,  1872,  J.  Monroe  &  Co.,  $1,408.G8;  July  1, 
Henry  Clews  &  Co.,  $62.20 ;  September  20th,  J.  Monroe 
&  Co.,  $1,316.79,  charged  to  her, — being  for  personal 
expenses,  incurred  after  Mr.  Stevens'  death, — the  execu- 
tors having  charged  her  with  all  bills  paid,  which  bore 
date  subsequent  to  the  death  of  Mr.  Stevens.  Most  of 
these  accounts,  Mrs.  Stevens  testified,  were  incurred 
prior  to  Mr.  Stevens'  death ;  some  small  portion  however 
incurred  after  his  death,  together  with  small  sums  for 
mourning,  &c. 

4.  The  next  items  objected  to  by  Mrs.  Stevens  were 
for  certain  repairs  made  upon  the  apartment  house 
(so  called)  which  was  transferred  to  Mrs.  Stevens  under 
an  agreement  bearing  date  October  28, 1873,  by  which 
the  "  apartment  house"  was  transferred,  at  a  valuation, 
to  trustees  of  Mrs.  Stevens,  on  account  of  the  one  million 
trust  legacy,  the  agreement  providing  that  the  transfer 
should  be  made,  as  of  the  1st  of  May,  1873,  she  to  be 
allowed  for  rent  from  that  date,  and  to  be  responsible 
for  repairs  after  April  26,  1873,  providing  also  that  she 
would  allow  at  cost  for  the  furniture  in  said  house  or- 
dered after  April,  1873,  and  for  that  previously  ordered 
at  a  valuation.  The  repairs  objected  to  were  actually 
made  after  the  26th  day  of  April,  1873,  but  a  portion  of 
them  had  been  ordered,  or  contracted  for  before  that 
period. 

5.  The  next  objection  related  to  the  furniture  of  the 
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apartment  house.  It  appeared  that  Messrs.  Golton  and 
Taylor  appraised  the  furniture  in  the  apartment  house, 
purchased  prior  to  1st  of  April,  at  $7,348.56,  being  10 
per  cent,  discount  on  the  bills  as  purchased — the  furni- 
ture having  been  purchased  between  December,  1872, 
and  April  1st,  1873 — and  appraised  that  purchased  after 
April  1st,  at  $2,802.80,  aggregating  $10,151.38.  It  ap- 
pearedthat  this  appraisal  was  made  on  the  invitation  of 
the  executors,  but  it  was  claimed  to  have  been  made 
without  the  knowledge  of  Mrs.  Stevens ;  it  appearing 
also  that  one  Golton,  a  large  dealer  in  second-hand  fur- 
niture, on  the  invitation  of  Mrs.  Stevens,  estimated  the 
furniture,  appraising  it  at  $4,550.80,  sex5ond-hand  furni- 
ture, valuing  it  at  what  it  would  bring  taken  out  of  the 
premises,  and  sold.  Mr.  Taylor  was  a  large  furniture 
dealer,  and  had  sold  most  of  the  furniture  to  the  estate. 
Mr.  Cranston,  the  other  appraiser,  had  made  the  pur- 
chases, and  received  the  furniture  into  his  house. 

The  executors  claimed  that  as  the  agreement  between 
the  parties  provided  for  Mrs.  Stevens  taking  the  furni- 
ture at  a  valuation,  with  the  house,  it  was  proper  to 
estimate  its  value  as  a  part  of  the  estate  in  reference  to 
its  use  in  the  house ;  while  Mrs.  Stevens  claims  that  the 
estimate  should  be  made  independent  of  the  fact  that 
she  was  to  have  the  house ;  that  it  was  to  be  sold  as  for 
a  second-hand  sale  in  the  market. 

G.  The  next  objection  related  to  the  charge  made  by 
Mrs.  Stevens  against  the  estate  of  $500  for  the  use  of  an 
oflBce  in  the  apartment  house  by  the  executors  from  May 
3st  to  Kovcmber  1st,  1873. 

It  appeared  that  the  executor  had  used  the  same  office 
prior  to  the  date  mentioned,  and  they  continued  to  oc- 
cupy it  until  November  1.  But  it  was  alleged  by  the 
executors  that  it  was  also  occupied  for  the  business  of 
the  apartment  house,  and  that  the  charge  was  t<>o  high. 
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7.  The  next  objection  was  to  the  charge  made  by 
Mrs.  Stevens  as  executrix  of  $450  for  traveling  expenses 
&c.,  she  testifying  that  such  expenses  were  incurred  nec- 
essarily in  visits  to  attend  to  the  business  of  the  estate 
—particularly  as  to  the  property  situated  in  Boston, 

8.  Mrs.  Stevens  also  claimed  to  charge  the  estate  with 
the  sum  of  $1,925,  and  allowed  by  her  to  J.  B.  Brewster 
&  Co.  for  damages  done  to  their  carriages,  they  occupy- 
ing a  portion  of  the  apartment  house,  and  the  damage 
occurring  on  the  17th  of  October,  1873,  said  Brewster 
being  in,  under  a  lease  made  with  the  estate  prior  to 
April  1st,  1873.  Mrs.  Stevens,  as  she  testified,  had  been 
compelled  to  allow  that  amount  of  damage  when  she 
settled  with  Messrs.  Brewster  &  Co.  for  the  rent — sub- 
sequently to  her  taking  the  premises  under  the  agree- 
ment of  date  October  27, 1873.  Ou  the  other  hand,  the 
executors  claimed  that  Mrs.  Stevens,  under  that  agree- 
ment, became  the  equitable  assignee  of  the  lease  and 
liable  as  sub- tenant  for  any  damage  which  occurred  as 
after  1st  of  May,  1873,  to  which  time,  her  possession  and 
right  related. 

9.  The  next  objection  was  as  to  a  number  of  items 
charged  to  Mrs.  Stevens  individually  by  the  executors 
under  dates  of  June  25, 1872,  July  30th,  Sept.  18th,  Oc- 
tober 11th,  December  14th,  in  the  same  year,  being  for 
supplies,  repairs,  &c.,  furnished,  and  made  upon  the  house 
occupied  as  a  residence  by  the  deceased,  and  the  house 
and  premises  at  New  York  given  to  Mrs.  Stevens  by  the 
will,  and  for  the  care  of  her  houses ;  some  of  which  bills 
and  charges,  however,  were  increased  between  the  period 
of  Mr.  Stevens' death,  and  Mrs.  Stevens' return  to  New- 
York,  and  were  all  charged  to  her,  because  incurred  sub- 
sequent to  Mr.  Stevens'  death,  though  Mrs.  Stevens  tes- 
tified that  some  of  the  repairs  on  the  Newport  house 

were  incurred  prior  to  Mr.  Stevens'  death.    The  charge^ 
ij 
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September  18th,  sundry  bills,  $698.13,  appeared  to  have 
been  for  household  expenses  of  Mrs.  Stevens,  and  for 
servants*  wages  paid  and  incurred,  after  Mr.  Stevens' 
death,  including  a  charge  for  livery  of  coachman, 
and  groom,  and  the  wages  of  the  coachman,  cooks,  but- 
ler, groom  &c.  It  also  appeared  by  the  testimony  of 
Mr.  Melcher  that  all  the  bills,  and  servants'  wages  to  the 
death  of  Mr.  Stevens  were  paid  by  him,  and  charged  in 
his  account. 

10.  The  next  series  of  charges  discussed  by  the  re- 
spective counsel,  consisted  of  several  items  of  insurance 
from  June  13th,  1872,  to  December  Gth,  1873,  upon  the 
Fifth  Avenue  and  Newport  property.  There  was  no  evi- 
dence that  Mrs.  Stevens  had  any  personal  knowledge 
of  these  insurances,  but  they  appeared  to  have  been 
upon  the  property  in  which  JMrs.  Stevens  had  only 
a  life  interest;  but  to  these  items  there  seems  to  have 
been  no  objections  filed 

12.  The  next  and  final  question  raised,  by  the  objeo* 
tions  filed  bj'  Mrs.  Stevens,  related  to  the  alleged  omis- 
sion to  state  in  schedule  B,  a  note  of  J.  L.  Melcher  for 
$20,000,  and  to  analleged  indebtedness  of  his  to  the 
estate  of  151,347.87,  with  interest  on  both. 

In  relation  to  these  charges  the  testimony  showed 
substantially  that  while  Mr.  Stevens  was  absent  in 
Europe  in  18G7-G8,  Mr.  Melcher,  a  son-in-law  of  Mr. 
Stevens,  was  left  in  charge  of  certain  Pacific  jSIail  stock 
owned  by  Mr.. Stevens,  with  instructions  to  sell  the  same ; 
that  ]Mr.  Melcher  did  sell  and  deal  in  said  stock  and  de- 
posited the  proceeds  with  Messrs.  Temple  &  Marsh,  bro- 
kers in  Wall  street,  and  that  subsequently,  and  prior  to 
Mr.  Stevens'  return.  Temple  &  Marsh  failed,  and  there 
was  a  loss  of  the  sum  of  $51,347.87,  for  which  ]\rr.  Mel- 
cher, on  Mr.  Stevens'  retm-n,  on  the  5th  day  of  Septem- 
ber, 1863,  assigned  to  Mr.  Stevens  the   monthly  divi- 
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dends  which  should  be  earned  on  said  Melcher's  share 
of  the  profits  of  the  business  of  Darling,  Griswell  &  Co., 
or  their  successors,  from  the  1st  day  of  August,  1877, 
until  the  sum  above  mentioned  should  be  realized  by 
said  Stevens,  with  interest,  being  an  interest  owned  by 
said  Melcher  in  the  Fifth  Avenue  Hotel  receipts,  &c. 
The  testimony  also  showed  that  on  Mr.  Stevens'  return, 
Mr.  Melcher  had  an  outstanding  note  or  obligation, 
which  it  was  important  for  him  to  meet,  and  which  he 
could  not  meet  without  the  aid  of  Mr.  Stevens  to  the 
amount  of  $20,000 — ^that  ]Mr.  Stevens  advanced  that 
sum  to  Mr.  Melcher,  and  took  his  note  for  the  amount. 

Mr.  Melcher's  interest  in  the  Fifth  Avenue  Hotel  i)ro- 
flts  it  appeared  was  the  gift  by  ]Mr.  Stevens  to  Mr.  Mel- 
cher— Mr.  Melcher  executing  an  instrument  by  which  he 
undertook  to  pay  out  of  the  earnings  thereof  $22,089.59. 
It  also  appeared  that,  in  December,  1871,  AJr.  Melcher, 
by  a  letter  addressed  to  Mr.  Stevens,  recognized  his 
obligation,  but  that  there  never  was  any  demand  made 
upon  him  for  payment. 

It  appeared  that  Mr.  Stevens,  in  his  life-time,  was  in 
the  habit  of  making  an  inventory  of  his  effects  on  the  Isfc 
day  of  January  of  each  year — that  he  included  in  it  the 
advances  made  to  his  children,  with  interest,  and  em- 
braced also  his  wife's  jewels. 

By  his  inventory  of  January  1st,  1871,  he  entered 
"paid  Ellen  M.  Melcher,"  and  charged  in  account 
$59,975.31,  with  interest  thereon,  $8,390.56  ("  also  addi- 
tional  $86,000"). 

In  his  inventory  of  January  1st,  1872,  the  following 
entry  appeared:  "paid  Ellen  M.  Melcher's  charge  on 
account  and  interest  to  date,  harness  bill  and  all  $80,- 
187.86 — also  additional  amount  lost  by  31.  and  interest 
$92,000." 

By  the  last  will  and  testament  of  Mr.  Stevens  bearing 
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date  July  10th,  1869,  in  the  eleventh  clause  thereof,  he 
provided,  that  if  there  should  be  any  other  cLildren, 
descendants  of  his,  living  at  the  decease  of  his  wife, 
other  than  his  daughter  Ellen  (Mrs.  Melcher)  and  her 
issue,  there  should  be  deducted  from  the  share  of 
said  Ellen,  in  the  principal  of  said  trust  fund  (of  one 
million)  created  for  the  benefit  of  his  wife,  added  to  the 
shares  of  the  others  therein,  the  sum  of  $59,975.31,  which 
included  all  the  moneys  lie  had  paid  and  advanced  to 
her,  with  interest  up  to  the  1st  day  of  January,  1869,  to 
draw  interest  annually,  until  his  decease,  and  also  any 
other  sum,  or  sums  that  he  should  or  may  have  advanc- 
ed after  the  1st  day  of  May,  1869,  and  charged  to  her 
account  (also  the  further  sum  of  $86,000). 

The  evidence  also  showed  that  Mr.  Arnold,  who 
drew  the  will,  was  informed  by  Mr.  Stevens  that  the 
clause  respecting  the  $86,000  represented,  and  was 
intended  to  cover  the  $20,000  and  the  $51,347.87  lost 
by  Mr.  Melcher  in  the  Pacific  Mail  transaction  with 
Temple  &  Marsh. 

John  E.  Burrill  and  J.  V.  B.  Arnold,  for  the  Execalorn, 
John  E.  Parsons, /or  {he  Executrix,  in  opposition. 

The  Surrogate. — ^In  passing  upon  the  question 
raised  by  the  objections  to  the  account  in  this  matter  I 
shall  consider  them  seriatem. 

1.  As  to  the  ownership  of  the  opera  box,  the  question 
is  whether  the  facts  i)roved  constitute  a  gift  to  Mrs. 
Stevens  inter  vivos. 

The  counsel  for  Mrs.  Stevens  cited  several  authori- 
ties upon  his  brief  showing  that  a  chose  in  action  may 
be  assigned  by  parol,  to  sustain  the  claim  of  Mrs.  Ste- 
vens to  the  opera  box  in  question ;  but  in  each  of  the 
cases  referred  to,  as  I  understand  them,  there  was  an 
actual  delivery  of  the  evidence  of  the  indebtedness,  and 
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it  seems  to  me,  that  if  Mrs.  Stevens  is  entitled  to  hold 
the  opera  box  in  question,  as  her  property,  it  must  be 
because  of  the  gift  by  her  husband  inter  vivos.  To  con- 
stitute such  a  gift,  there  must  be  an  expression  of  inten- 
tion to  make  a  gift,  and  actual  delivery  of  the  subject 
thereof  to  the  donee.  {Bedell  v.  Carll,  33  N.  Y.,  581 ; 
Shuttletvortli  v.  Winter^  55  Jd.,  624 ;  Irish  v.  Nutting^  47 
Barl.,  370.) 

In  the  last  case  cited,  Judge  Bacon  ^at  page  388) 
says  :  "  An  absolute  gift  divests  the  donor's  title,  and 
requires  a  renunciation  on  his  part,  and  the  acquisition 
on  the  part  of  the  donee,  of  all  title  to,  and  interest  in, 
the  subject  of  the  gift."  The  evidence  in  this  case 
shows  that  the  title  to  the  box  in  question  consisted  of 
four  certificates  taken,  and  remaining  in  the  name  of 
Mr.  Stevens,  and  that  the  tickets  were  the  only  evidence 
of  the  right  to  occupy,  which  were  delivered  to  Mrs. 
Stevens.  The  expression  of  an  intention  to  give  the 
box  to  Mrs.  Stevens  did  not  consummate  the  gift,  but 
it  was  necessary  either  to  deliver  the  subject  of  the 
gift,  or  some  evidence  of  title.  It  is  quite  evident  that 
if  Mrs.  Stevens,  on  the  faith  of  the  four  tickets  and  the 
allegation  of  ownership,  had  transferred  the  box  in  ques- 
tion to  a  third  party,  Mr.  Stevens  might  have  taken 
proceedings  to  eject  the  purchaser  and  to  resume  his 
.authority  over  it.  It  seems  to  me  equally  clear  that  Mr. 
Stevens  in  stating  that  the  box  was  his  wife's,  in  view  of 
his  retention  of  the  evidence  of  the  title,  did  not  show 
any  intention  to  be  divested  of  his  title  to,  or  control 
over  it. 

I  do  not  attach  much  significance  to  the  fact  that 
Mr.  Stevens  inventoried  the  box,  as  his  property,  because 
he  was  in  the  habit  of  including  in  his  inventory  money 
which  had  been  advanced  to  his  children,  and  his  wife's 
jewels ;  nor  do  I  think  that  Mr.  Stevens'  payment  of  the 
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assessment  upoa  tbe  box,  and  charging  it  to  the  estate, 
affects  the  question  of  title,  as  that  question  must  be  de- 
termined upon  well  settled  principles  of  law,  nor  is  the 
fact  in  my  opinion  at  all  controlling  that  the  executors 
and  executrix  included  the  box  in  the  inventory 

It  is  not  my  province  to  determine  as  to  the  proi)ri- 
ety  of  the  claim  made  by  the  executors,  either  as  to  the 
ownership  of  the  box,  or  the  charge  to  Mrs.  Stevens  of 
the  rental.  These  are  questions  of  propriety  which  ad- 
dress themselves  with  more  or  less  effect  to  the  parties 
interested  in  the  controversy. 

The  transaction,  a^  it  seems  to  me,  lacks  the  essential 
ingredients  of  a  gift  inter  vivos ;  and  therefore  I  must  hold 
that  the  Box  is  the  property  of  the  estate,  and  properly 
inserted  in  the  account ;  and  that  being  so,  Mrs.  Stevens 
only  had  a  license  to  occupy  by  permission  of  the  testa- 
tor and  the  authority  uf  the  tickets,  which  ceased  on 
testator^s  death;  and  that  Mrs.  Stevens  is  chargeable 
with  the  use  of  it  from  that  period. 

2.  The  question  of  Mrs.  Stevens'  liability  for  the 
balance  of  the  sum  furnished  to  her  by  Mr.  Stevens,  is 
one,  it  seems  to  me,  depending  on  the  intention  of  Mr. 
Stevens  at  the  time  the  advance  was  made,  and  to  be 
derived  from  all  the  circumstances  of  the  case. 

It  is  quite  clear  that  so  far  as  Mr.  Stevens'  liability 
to  ilessrs.  Duncan,  Sherman  &  Company  is  concerned,  it 
is  dependant  upon  the  amount  of  the  circulating  notes 
actually  used  ;  yet  it  is  equally  clear  that  that  liability 
could  be  fixed  by  the  use  of  the  notes,  whether  in  ac- 
cordance with,  or  in  violation  of,  the  intention  of  Mr. 
Stevens,  respecting  tnoir  use,  and  that  the  subsequent 
collection  of  the  amount  after  his  death,  by  Mrs.  Stevens, 
as  between  the  estate,  and  Messrs.  Duncan,  Sherman 
&  Co.,  made  the  estate  liable  for  the  full  amount.  But 
the  terms  of  the  note  given  by  Mr.  Stevens,  and  the 
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liabilicy  which  subsequently  attached,  do  not  throw 
much  light  upon  the  intention  of  the  parties  as  between 
themselves. 

The  fact  that  these  circulating  notes  were  procured 
by  Mr.  Stevens,  and  delivered  to  his  wife,  fcr  the  purpose 
of  defraying  the  traveling  and  personal  expenses  of  Mrs. 
Stevens  and  her  daughter  in  Eurojie,  and  for  the  purpose 
of  investing  in  household  furniture  and  ornaments,  indi- 
cates to  any  mind  no  intention  on  the  part  of  Mr.  Ste- 
vens to  give  up  all  control  over  that  amount  of  money,  in 
the  event  that  it  should  not  be  used  for  the  purposes 
contemplated.  Some  portion  of  it  was  to  be  devoted  to 
the  expenses  of  his  daughter,  and  it  cannot  be  supposed 
that  he  intended  to  part  with  all  interest  in  it,  and 
leave  Mrs.  Stevens  at  liberty  to  decline  to  defray  the 
expenses  of  her  daughter,  or  to  raise  other  moneys  on 
his  credit  to  pay  the  expenses  of  such  journey ;  nor  can 
it  be  doubted  that  if  Mrs.  Stevens  should  have  used  the 
money  in  question  in  purchasing  articles  of  household 
furniture,  such  furniture  would  have  been  the  property 
of  Mr.  Stevens. 

Suppose  that  Mrs.  Stevens  by  some  accident  failed 
to  go  to  Europe  altogether,  I  think  it  cannot  be  reason- 
ably pretended  that  she  could  still,  as  against  her  hus- 
band, claim  to  be  a  donee  of  these  circulating  notes. 
The  circumstances  of  the  case  do  not  show  an  intention 
on  the  part  of  Mr.  Stevens  to  part  with  all  right  to  or 
authority  over  the  monej'.  It  was  delivered  for  the 
purpose  of  being  used  to  defray  expenses,  &c.,  for  which 
Mr.  Stevens  himself  was  proi)erly  chargeable,  and  its 
delivery  for  that  purpose,  to  my  mind,  evinces  no  da- 
termination  to  divest  himself  of  all  control  or  authority 
over  it ;  and  if  Mrs.  Stevens  had  died  possessed  of  any 
of  these  notes,  or  their  proceeds,  there  would  have  been 
no  necessity  for  instituting  proceedings  in  respect  to 
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them  as  belonging  to  her  estate,  but  they  might  have 
been  taken  by  Mr.  Stevens  as  his  i)roi)erty. 

That  portion  of  the  notes  used  by  Mrs.  Stevens  ac- 
cording to  the  purpose  of  their  delivery,  while  abroad, 
and  on  her  return,  cannot  be  reasonably  claimed  by  the 
estate,  but  the  JE1,800— not  used  until  July  11th,  1872, 
and  then  collected  by  her,  equal  to  $10,241.54 — it  seems 
to  me,  belongs  to  the  estate,  and  should  be  charged  to 
Mrs.  Stevens  in  the  account. 

3.  From  the  testimony,  I  think  that  the  accounts — 
J.  Monroe  &  Co.,  $1,408.68,  $1,316.79,  H.  Clews  &  Co. 
$62. 20 — are  proper  charges  against  the  estate,  and  are 
not  chargeable  to  Mrs.  Stevens  individually,  although 
the  debts  of  the  respective  creditors  appear  to  be  sub- 
sequent to  the  decease  of  Mr.  Stevens ;  yet  the  positive 
testimony  of  Mrs.  Stevens,  that  they  were  incurred  prior 
to  his  decease,  sufficiently  establishes  the  liability  of  the 
estate. 

4.  The  charges  for  repairs  upon  the  Apartment 
House  appear  to  have  been  subsequent  to  the  2()tU  day 
of  April,  1873,  and  by  the  terms  of  the  agreement 
between  the  trustees  and  the  executors,  it  is  provided 
that  such  trustees  should  be  responsible  for  such  repairs 
since  April  26th,  1873. 

Under  this  agreement  I.  think  there  can  be  no  doubt 
of  the  liability  of  the  Trustees  for  the  repairs  mention- 
ed, notwithstanding  they  may  have  been  ordered  prior 
to  the  26th  day  of  April,  1873.  Indeed  the  agreement 
itself  seems  to  leave  no  reasonable  doubt  of  that  con- 
fitniction.  The  language  is :  "  Mrs.  Stevens'  Trustees 
to  be  responsible  as  Trustees,  for  repairs  since  April 
27th,  1873,"  evidently  referring  to  repairs  made  since 
that  period,  not  to  such  as  may  have  been  ordered  since 
that  time.  These  charges  are  therefore  properly  made 
against  3ilrs.  Stevens. 
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6.  The  questioD  as  to  the  liability  of  M/s.  Stevens  for 
the  value  of  the  furniture  of  the  Apartment  House,  and 
the  mode  of  ascertaining  that  value,  is  a  question  of 
embarrassment  The  agreement  above  referred  to,  in 
its  fourth  paragraph  provides  as  follows : — **  Mrs.  Ste- 
vens shall  allow  at  cost  for  the  furniture  of  the  Apart- 
ment House,  ordered  in  «ind  after  April,  1873, — and  for 
that  previously  ordered  at  a  valuation,  and  she  shall 
take  it." 

It  appears  by  evidence  undisputed,that  the  furniture 
purchased  after  April  1st,  1873,  cost  $2,802.80,  but  the 
dispute  arises  in  respect  of  the  value  of  the  furniture  of 
the  house  prior  to  that  time. 

On  the  argument,  I  was  inclined  to  the  opinion  that 
the  agreement  contemplated  an  appraisal  by  some  per- 
sons to  be  selected  by  the  respective  parties;  but  as 
that  seems  not  to  have  been  done,  the  question  must 
be  determined  upon  the  valuation  which  was  made, 
and  the  only  diflference  in  the  estimate  seems  to  arise 
from  the  principle  upon  which  the  respective  appraisers 
valued  the  property.  Messrs.  Taylor  and  Cranston 
appraised  it  at  10  per  cent,  less  than  cost,  upon  the 
proof  that  it  was  judiciously  purchased  at  a  then  recent 
date,  and  upon  the  assumption  that  it  was  to  continue 
in  the  house,  as  a  part  of  the  establishment,  and  their 
estimate  makes  the  amount  $7,348.56,  while  Mr.  Colton 
testified  that  his  estimate  of  $2,348.50  was  based  upon 
its  value,  removed  from  the  house,  and  sold  in  the  mar- 
ket as  second  hand-furniture. 

It  is  quite  clear  that  the  purchase  by  Mrs.  Stevens, 
and  the  sale  by  the  estate  of  the  furniture,  in  question, 
was  upon  the  assumption  that  the  furniture  was  to  re- 
main a  part  of  the  establishment,  and  that  its  estimate 
of  value  should  be  based  upon  that  theory,  and  it  seems 
to  me  that  taking  the  circumstances  and  situation  of 
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them  as  belonging  to  her  estate,  but  they  might  have 
been  taken  by  Mr.  Stevens  as  his  i)roi)erty. 

That  portion  of  the  notes  used  by  Mrs.  Stevens  ac- 
cording to  the  purpose  of  their  delivery,  while  abroad, 
and  on  her  return,  cannot  be  reasonably  claimed  by  the 
estate,  but  the  £1,800— not  used  until  July  11th,  1872, 
and  then  collected  by  her,  equal  to  $10,241.54 — it  seems 
to  me,  belongs  to  the  estate,  and  should  be  charged  to 
Mrs.  Stevens  in  the  account. 

3.  From  the  testimony,  I  think  that  the  accounts — 
J.  Monroe  &  Co.,  $1,408.68,  $1,316.79,  H.  Clews  &  Co. 
$62.20 — are  proper  charges  against  the  estate,  and  are 
not  chargeable  to  Mrs.  Stevens  individually,  although 
the  debts  of  the  respective  creditors  appear  to  be  sub- 
sequent to  the  decease  of  Mr.  Stevens ;  yet  the  positive 
testimony  of  Mrs.  Stevens,  that  they  were  incurred  prior 
to  his  decease,  sufficiently  establishes  the  liability  of  the 
estate. 

4.  The  charges  for  repairs  upon  the  Apartment 
House  appear  to  have  been  subsequent  to  the  2Gth  day 
of  April,  1873,  and  by  the  terms  of  the  agreement 
between  the  trustees  and  the  executors,  it  is  i)rovided 
that  such  trustees  should  be  responsible  for  such  repairs 
since  April  26th,  1873. 

Under  this  agreement  I.  think  there  can  be  no  doubt 
of  the  liability  of  the  Trustees  for  the  repairs  mention- 
ed, notwithstanding  they  may  have  been  ordered  prior 
to  the  2Gth  day  of  April,  1873.  Indeed  the  agreement 
itself  seems  to  leave  no  reasonable  doubt  of  that  con- 
struction. The  language  is :  "  Mrs.  Stevens'  Trustees 
to  be  responsible  as  Trustees,  for  repairs  since  April 
27th,  1873,"  evidently  referring  to  repairs  made  since 
that  period,  not  to  such  as  may  have  been  ordered  since 
that  time.  These  charges  are  therefore  properly  made 
against  Sirs.  Stevens. 
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them  as  belonging  to  her  estate,  but  they  might  have 
been  taken  by  Mr.  Stevens  as  his  property. 

That  portion  of  the  notes  used  by  Mrs.  Stevens  ac- 
cording to  the  purpose  of  their  delivery,  while  abroad, 
and  on  her  return,  cannot  be  reasonably  claimed  by  the 
estate,  but  the  £1,800— not  used  until  July  11th,  1872, 
and  then  collected  by  her,  equal  to  $10,241.54 — it  seems 
to  me,  belongs  to  the  estate,  and  should  be  charged  to 
Mrs.  Stevens  in  the  account. 

3.  From  the  testimony,  I  think  that  the  accounts — 
J.  Monroe  &  Co.,  $1,408.68,  $1,316.79,  H.  Clews  &  Co. 
$62. 20 — are  proper  charges  against  the  estate,  and  are 
not  chargeable  to  Mrs.  Stevens  individually,  although 
the  debts  of  the  respective  creditors  appear  to  be  sub- 
sequent to  the  decease  of  Mr.  Stevens ;  yet  the  positive 
testimony  of  Mrs.  Stevens,  that  they  were  incurred  prior 
to  his  decease,  sufficiently  establishes  the  liability  of  the 
estate. 

4.  The  charges  for  repairs  upon  the  Apartment 
House  appear  to  have  been  subsequent  to  the  2Gth  day 
of  April,  1873,  and  by  the  terms  of  the  agreement 
between  the  trustees  and  the  executors,  it  is  provided 
that  such  trustees  should  be  responsible  for  such  repairs 
since  April  26th,  1873. 

Under  this  agreement  I.  think  there  can  be  no  doubt 
of  the  liability  of  the  Trustees  for  the  repairs  mention- 
ed, notwithstanding  they  may  have  been  ordered  prior 
to  the  26th  day  of  April,  1873.  Indeed  the  agreement 
itself  seems  to  leave  no  reasonable  doubt  of  that  con- 
struction. The  language  is :  "  Mrs.  Stevens'  Trustees 
to  be  responsible  as  Trustees,  for  repairs  since  April 
27th,  1873,''  evidently  referring  to  repairs  made  since 
that  period,  not  to  such  as  may  have  been  ordered  since 
that  time.  These  charges  are  therefore  properly  made 
against  3Irs.  Stevens. 
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5.  The  questioD  as  to  the  liability  of  Mj^.  Stevens  for 
the  value  of  the  furniture  of  the  Apartment  House,  and 
the  mode  of  ascertaining  that  value,  is  a  question  of 
embarrassment.  The  agreement  above  referred  to,  in 
its  fourth  paragraph  provides  as  follows : — ^'  Mrs.  Ste- 
vens shall  allow  at  cost  for  the  furniture  of  the  Apart- 
ment House,  ordered  in  and  after  April,  1873, — and  for 
that  previously  ordered  at  a  valuation,  and  she  shall 
take  it." 

It  appears  by  evidence  undisputed,that  the  furniture 
purchased  after  April  1st,  1873,  cost  $2,802.80,  hut  the 
dispute  arises  in  respect  of  the  value  of  the  furniture  of 
the  house  prior  to  that  time. 

On  the  argument,  I  was  inclined  to  the  opinion  that 
the  agreement  contemplated  an  appraisal  by  some  per- 
sons to  be  selected  by  the  respective  parties;  but  as 
that  seems  not  to  have  been  done,  the  question  must 
be  determined  upon  the  valuation  which  was  made, 
and  the  only  difference  in  the  estimate  seems  to  arise 
from  the  principle  upon  which  the  respective  appraisers 
valued  the  property.  Messrs.  X^^ylor  and  Cranston 
appraised  it  at  10  per  cent,  less  than  cost,  upon  the 
proof  that  it  was  judiciously  purchased  at  a  then  recent 
date,  and  upon  the  assumption  that  it  was  to  continue 
in  the  house,  as  a  part  of  the  establishment,  and  their 
estimate  makes  the  amount  $7,348.56,  while  Mr.  Colton 
testified  that  his  estimate  of  $2,348.50  was  based  upon 
its  value,  removed  from  the  house,  and  sold  in  the  mar- 
ket as  second  hand-furniture. 

It  is  quite  clear  that  the  purchase  by  Mrs.  Stevens, 
and  the  sale  by  the  estate  of  the  furniture,  in  question, 
was  upon  the  assumption  that  the  furniture  was  to  re- 
main a  part  of  the  establishment,  and  that  its  estimate 
of  value  should  be  based  upon  that  theory,  and  it  seems 
to  me  that  taking  the  circumstances  and  situation  of 
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them  as  belonging  to  her  estate,  but  they  might  have 
been  taken  by  Mr.  Stevens  as  his  proi)erty. 

That  portion  of  the  not^s  used  by  Mrs.  Stevens  ac- 
oording  to  the  purpose  of  their  delivery,  while  abroad, 
and  on  her  return,  cannot  be  reasonably  claimed  by  the 
estate,  but  the  £1,800— not  used  until  July  11th,  1872, 
and  then  collected  by  her,  equal  to  $10,241.54 — it  seems 
to  me,  belongs  to  the  estate,  and  should  be  charged  to 
Mrs.  Stevens  in  the  account. 

3.  From  the  testimony,  I  think  that  the  accounts — 
J.  Monroe  &  Co.,  $1,408.68,  $1,316.79,  H.  Clews  &  Co. 
$62. 20 — are  proper  charges  against  the  estate,  and  are 
not  chargeable  to  Mrs.  Stevens  individually,  although 
the  debts  of  the  respective  creditors  appear  to  be  sub- 
sequent to  the  decease  of  Mr.  Stevens ;  yet  the  positive 
testimony  of  Mrs.  Stevens,  that  they  were  incurred  prior 
to  his  decease,  sufficiently  establishes  the  liability  of  the 
estate. 

4.  The  charges  for  repairs  upon  the  Apartment 
House  appear  to  have  been  subsequent  to  the  2()tU  day 
of  April,  1873,  and  by  the  terms  of  the  agreement 
between  the  trustees  and  the  executors,  it  is  provided 
that  such  trustees  should  be  responsible  for  such  repairs 
since  April  26th,  1873. 

Under  this  agreement  I.  think  there  can  be  no  doubt 
of  the  liability  of  the  Trustees  for  the  repairs  mention- 
ed, notwithstanding  they  may  have  been  ordered  prior 
to  the  26th  day  of  April,  1873.  Indeed  the  agreement 
itself  seems  to  leave  no  reasonable  doubt  of  that  con- 
struction. The  language  is :  "  Mrs.  Stevens'  Trustees 
to  be  responsible  as  Trustees,  for  repairs  since  April 
27th,  1873,"  evidently  referring  to  repairs  made  since 
that  period,  not  to  such  as  may  have  been  ordered  since 
that  time.  These  charges  are  therefore  properly  made 
against  Mrs.  Stevens. 
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6.  The  qaestioD  as  to  the  liability  of  M/s.  Stevens  for 
the  value  of  the  furniture  of  the  Apartment  House,  and 
the  mode  of  ascertaining  that  value,  is  a  question  of 
embarrassment.  The  agreement  above  referred  to,  in 
its  fourth  paragraph  provides  as  follows : — ^'  Mrs.  Ste- 
vens shall  allow  at  cost  for  the  furniture  of  the  Apart- 
ment House,  ordered  in  and  after  April,  1873, — and  for 
that  previously  ordered  at  a  valuation,  and  she  shall 
take  it." 

It  appears  \>y  evidence  undisputed,that  the  furniture 
purchased  after  April  1st,  1873,  cost  $2,802.80,  hut  the 
dispute  arises  in  respect  of  the  value  of  the  furuiture  of 
the  house  prior  to  that  time. 

On  the  argument,  I  was  inclined  to  the  opinion  that 
the  agreement  contemplated  an  appraisal  by  some  per- 
sons to  be  selected  by  the  respective  parties;  but  as 
that  seems  not  to  have  been  done,  the  question  must 
be  determined  upon  the  valuation  which  was  made, 
and  the  only  difference  in  the  estimate  seems  to  arise 
from  the  principle  upon  which  the  respective  appraisers 
valued  the  property.  Messrs.  X^ylor  and  Cranston 
appraised  it  at  10  per  cent,  less  than  cost,  upon  the 
proof  that  it  was  judiciously  purchased  at  a  then  recent 
date,  and  upon  the  assumption  that  it  was  to  continue 
in  the  house,  as  a  part  of  the  establishment,  and  their 
estimate  makes  the  amount  $7,348.56,  while  Mr.  Colton 
testified  that  his  estimate  of  $2,348.50  was  based  upon 
its  value,  removed  from  the  house,  and  sold  in  the  mar- 
ket as  second  hand-furniture. 

It  is  quite  clear  that  the  purchase  by  Mrs.  Stevens, 
and  the  sale  by  the  estate  of  the  furniture,  in  question, 
was  upon  the  assumption  that  the  furniture  was  to  re- 
main a  part  of  the  establishment,  and  that  its  estimate 
of  value  should  be  based  upon  that  theory,  and  it  seems 
to  me  that  taking  the  circumstances  and  situation  of 
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them  as  belonging  to  her  estate,  but  they  might  have 
been  taken  by  Mr.  Stevens  as  his  i)roi)erty. 

That  portion  of  the  notes  used  by  Mrs.  Stevens  ac- 
cording  to  the  purpose  of  their  delivery,  while  abroad, 
and  on  her  return,  cannot  be  reasonably  claimed  by  the 
estate,  but  the  ^£1,800— not  used  imtil  July  11th,  1872, 
and  then  collected  by  her,  equal  to  $10,241.54 — it  seems 
to  me,  belongs  to  the  estate,  and  should  be  charged  to 
Mrs.  Stevens  in  the  account. 

3.  From  the  testimony,  I  think  that  the  accounts — 
J.  Monroe  &  Co.,  $1,408.68,  $1,316.79,  H.  Clews  &  Co. 
$62. 20 — are  proper  charges  against  the  estate,  and  are 
not  chargeable  to  Mrs.  Stevens  individually,  although 
the  debts  of  the  respective  creditors  appear  to  be  sub- 
sequent to  the  decease  of  Mr.  Stevens ;  yet  the  positive 
testimony  of  Mrs.  Stevens,  that  they  were  incurred  prior 
to  his  decease,  sufficiently  establishes  the  liability  of  the 
estate. 

4.  The  charges  for  repairs  upon  the  Apartment 
House  appear  to  have  been  subsequent  to  the  2()tU  day 
of  April,  1873,  and  by  the  terms  of  the  agreement 
between  the  trustees  and  the  executors,  it  is  provided 
that  such  trustees  should  be  responsible  for  such  repairs 
since  April  26th,  1873. 

Under  this  agreement  I.  think  there  can  be  no  doubt 
of  the  liability  of  the  Trustees  for  the  repairs  mention- 
ed, notwithstanding  they  may  have  been  ordered  prior 
to  the  26th  day  of  April,  1873.  Indeed  the  agreement 
itself  seems  to  leave  no  reasonable  doubt  of  that  con- 
struction. The  language  is :  "  Mrs.  Stevens'  Trustees 
to  be  responsible  as  Trustees,  for  repairs  since  April 
27th,  1873,"  evidently  referring  to  repairs  made  since 
that  period,  not  to  such  as  may  have  been  ordered  since 
that  time.  These  charges  are  therefore  properly  made 
against  Mrs.  Stevens. 
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5.  The  questioD  as  to  the  liability  of  Mrs.  Stevens  for 
the  value  of  the  furniture  of  the  Apartment  House,  and 
the  mode  of  ascertaining  that  value,  is  a  question  of 
embarrassment.  The  agreement  above  referred  to,  in 
its  fourth  paragraph  provides  as  follows : — "  Mrs.  Ste- 
vens shall  allow  at  cost  for  the  furniture  of  the  Apart- 
ment House,  ordered  in  and  after  April,  1873, — and  for 
that  previously  ordered  at  a  valuation,  and  she  shall 
take  it." 

It  appears  by  evidence  undisputed,tbat  the  furniture 
purchased  after  April  1st,  1873,  cost  $2,802.80,  but  the 
dispute  arises  in  respect  of  the  value  of  the  furniture  of 
the  house  prior  to  that  time. 

On  the  argument,  I  was  inclined  to  the  opinion  that 
the  agreement  contemplated  jxn  appraisal  by  some  per- 
sons to  be  selected  by  the  respective  parties;  but  as 
that  seems  not  to  have  been  done,  the  question  must 
be  determined  upon  the  valuation  which  was  made, 
and  the  only  diflference  in  the  estimate  seems  to  arise 
from  the  principle  upon  which  the  respective  appraisers 
valued  the  property.  Messrs.  Taylor  and  Cranston 
appraised  it  at  10  per  cent,  less  than  cost,  upon  the 
proof  that  it  was  judiciously  purchased  at  a  then  recent 
date,  and  upon  the  assumption  that  it  was  to  continue 
in  the  house,  as  a  part  of  the  establishment,  and  their 
estimate  makes  the  amount  $7,348.56,  while  Mr.  Col  ton 
testified  that  his  estimate  of  $2,348.50  was  based  upon 
its  value,  removed  from  the  house,  and  sold  in  the  mar- 
ket as  second  hand-furniture. 

It  is  quite  clear  that  the  purchase  by  Mrs.  Stevens, 
and  the  sale  by  the  estate  of  the  furniture,  in  question, 
was  upon  the  assumption  that  the  furniture  was  to  re- 
main a  part  of  the  establishment,  and  that  its  estimate 
of  value  should  be  b<ased  upon  that  theory,  and  it  seems 
to  me  that  taking  the  circumstances  and  situation  of 
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them  as  belonging  to  her  estate,  but  they  might  have 
been  taken  by  Mr.  Stevens  as  his  property. 

That  portion  of  the  notes  used  by  Mrs.  Stevens  ac- 
cording to  the  purpose  of  their  delivery,  while  abroad, 
and  on  her  return,  cannot  be  reasonably  claimed  by  the 
estate,  but  the  £1,800— not  used  until  July  11th,  1872, 
and  then  collected  by  her,  equal  to  $10,241.54 — it  seems 
to  me,  belongs  to  the  estate,  and  should  be  charged  to 
Mrs.  Stevens  in  the  account. 

3.  From  the  testimony,  I  think  that  the  accounts — 
J.  Monroe  &  Co.,  $1,408.68,  $1,316.79,  H.  Clews  &  Co. 
$62. 20 — are  proper  charges  against  the  estate,  and  are 
not  chargeable  to  Mrs.  Stevens  individually,  although 
the  debts  of  the  respective  creditors  appear  to  be  sub- 
sequent to  the  decease  of  Mr.  Stevens ;  yet  the  positive 
testimony  of  Mrs.  Stevens,  that  they  were  incurred  prior 
to  his  decease,  sufficiently  establishes  the  liability  of  the 
estate. 

4.  The  charges  for  repairs  upon  the  Apartment 
House  appear  to  have  been  subsequent  to  the  2GtU  day 
of  April,  1873,  and  by  the  terms  of  the  agreement 
between  the  trustees  and  the  executors,  it  is  provided 
that  such  trustees  should  be  responsible  for  such  repairs 
since  April  26th,  1873. 

Under  this  agreement  I.  think  there  can  bo  no  doubt 
of  the  liability  of  the  Trustees  for  the  repairs  mention- 
ed, notwithstanding  they  may  have  been  ordered  prior 
to  the  26th  day  of  April,  1873.  Indeed  the  agreement 
itself  seems  to  leave  no  reasonable  doubt  of  that  con- 
straction.  The  language  is :  "  Mrs.  Stevens'  Trustees 
to  be  responsible  as  Trustees,  for  repairs  since  April 
27th,  1873,"  evidently  referring  to  repairs  made  since 
that  period,  not  to  such  as  may  have  been  ordered  since 
that  time.  These  charges  are  therefore  properly  made 
against  Mrs.  Stevens. 
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6.  The  questioD  as  to  the  liability  of  Ma-s.  Stevens  for 
the  value  of  the  furniture  of  the  Apartment  House,  and 
the  mode  of  ascertaining  that  value,  is  a  question  of 
embarrassment.  The  agreement  above  referred  to,  in 
its  fourth  paragraph  provides  as  follows : — ^'  Mrs.  Ste- 
vens shall  allow  at  cost  for  the  furniture  of  the  Apart- 
ment House,  ordered  in  and  after  April,  1873, — and  for 
that  previously  ordered  at  a  valuation,  and  she  shall 
take  it." 

It  appears  by  evidence  undisputed,that  the  furniture 
purchased  after  April  1st,  1873,  cost  $2,802.80,  hut  the 
dispute  arises  in  respect  of  the  value  of  the  furniture  of 
the  house  prior  to  that  time. 

On  the  argument,  I  was  inclined  to  the  opinion  that 
the  agreement  contemplated  an  appraisal  by  some  per- 
sons to  be  selected  by  the  respective  parties;  but  as 
that  seems  not  to  have  been  done,  the  question  must 
be  determined  upon  the  valuation  which  was  made, 
and  the  only  difference  in  the  estimate  seems  to  arise 
from  the  principle  upon  which  the  respective  appraisers 
valued  the  property.  Messrs.  X^yl^r  and  Cranston 
appraised  it  at  10  per  cent,  less  than  cost,  upon  the 
proof  that  it  was  judiciously  purchased  at  a  then  recent 
date,  and  upon  the  assumption  that  it  was  to  continue 
in  the  house,  as  a  part  of  the  establishment,  and  their 
estimate  makes  the  amount  $7,348.56,  while  Mr.  Colton 
testified  that  his  estimate  of  $2,348.50  w^xs  based  upon 
its  value,  removed  from  the  house,  and  sold  in  the  mar- 
ket as  second  hand-furniture. 

It  is  quite  clear  that  the  purchase  by  Mrs.  Stevens, 
and  the  sale  by  the  estate  of  the  furniture,  in  question, 
was  upon  the  assumption  that  the  furniture  was  to  re- 
main a  part  of  the  establishment,  and  that  its  estimate 
of  value  should  be  based  upon  that  theory,  and  it  seems 
to  mo  that  taking  the  circumstances  and  situation  of 
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the  parties  into  consideratioD,  it  would  be  a  very  unjust 
estimate  to  base  its  value  upon  a  probable  sale  discon- 
nected with  the  establishment,  as  second-hand  furniture. 
The  real  question  is,  what  was  the  value  of  the  property 
to  the  estate  as  forming  part  of  the  establishment,  or 
what  was  the  value  to  Mrs.  Stevens  under  the  same 
circumstances. 

As  there  seems  to  be  no  practical  mode  of  correcting 
the  different  valuations,  I  am  constrained  to  regard  thac 
made  by  Messrs.  Taylor  &  Oranston  as  the  true  valua- 
tion, and  hold  that  the  charge  of  $10,967.88  on  accoulit 
of  such  furniture,  is  properly  made  against  Mrs.  Ste- 
vens. 

6.  The  charge  of  8500  for  rent  of  office  in  the  Apart- 
ment House,  1  think  under  the  evidence  too  much,  as  the 
same  office  was  used  for  the  benefit  of  the  Apartment 
House,  and  that  $250  would  be  a  reasonable  charge  for 
that  purpose,  which  I  think  should  be  allowed. 

7.  The  charge  of  $450  claimed  for  traveling  expenses 
of  Mrs.  Stevens,  under  her  evidence  should  be  allowed 
at  that  sum. 

8.  The  amount  paid  J.  B.  Brewster  &  Co.  of  $1,925 
for  damages  done  to  their  carriages  by  the  blowing  out 
of  a  plug  of  the  steam  pipes  belonging  to  the  house,  and 
which  was  paid  by  Mrs.  Stevens,  or  rather  retained  by 
Messrs.  Brewster,  they  refusing  to  pay  because  of  the 
alleged  breach  of  their  lease  with  Mr.  Stevens,  should, 
I  think,  upon  principles  of  equity  be  allowed  to  Mrs. 
Stevens. 

There  was,  aoubtless,  a  liability  on  the  part  of  the 
Stevens'  estate  under  their  lease,  for  the  damages  iq 
question ;  and  as  by  agreement  of  October,  1873,  Mrs. 
Stevens  was  to  be  allowed  rent  from  May  1st,  1873,  she 
was  deprived  of  that  rent  by  reason  of  the  breach  of  the 
lease,  on  which  the  estate  was  liable,  it  seems  to  me  that 
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that  liability  having  been  answered  by  Mrs.  Stevens,  by 
reduction  of  the  rent,  due  to  her  by  virtue  of  the  agree- 
ment of  October,  she  has  paid  so  much  of  the  estate's 
debt,  and  should  be  credited  therefor ;  otherwise  it  would 
be  so  much  diminution  of  her  trust  legacy,  which  the 
estate  had  undertaken  to  secure  by  the  transfer  of  the 
Apartment  House  in  question,  and  the  rent  thereof  from 
May  1st. 

9.  The  various  charges  to  Mrs.  Stevens,  for  supplies, 
repairs,  &c.,  of  the  New  York  and  Newport  residences  ac- 
cording to  the  testimony  of  Mrs.  Stevens,  were  incurred 
before  the  death  of  Mr.  Stevens,  and  could  have  been 
enforced  against  the  estate,  by  the  respective  creditors, 
notwithstanding  the  bills  were  rendered  at  some  time 
after  the  decease  of  Mr.  Stevens.  Yet  the  executors 
having  i)aid  them,  and  most  of  them  having  been  in- 
curred either  before  Mr.  Stevens'  death,  or  before  the 
return  of  Mrs.  Stevens  to  this  country,  I  am  of  opinion 
that  they  are  a  proper  charge  against  the  estate,  and 
should  not  be  charged  to  Mrs.  Stevens. 

10.  As  to  the  charges  in  exhibit  E,  against  Mrs. 
Stevens,  for  insurances  of  the  residence  at  Newport,  and 
of  No.  244  Fifth  Avenue,  I  am  embarrassed  somewhat  by 
the  allegation  in  the  brief  for  the  executors,  that  no  ex- 
ceptions to  the  account  in  that  respect  have  been  filed, 
while  among  the  papers  submitted  to  me,  I  find  further 
exceptions  under  date  of  April  14th,  1875,  by  Mrs. 
Stevens,  embracing  these  matters  of  insurance,  and  I 
must  assume  that  they  are  properly  before  me  for  con- 
sideration, and  as  it  appears  that  these  charges  for  insur- 
ance, were  upon  policies  issued  upon  the  property  in 
which  Mrs.  Stevens  only  has  a  life  estate,  and  wore  in- 
curred largely  for  the  benefit  of  the  ultimate  estate,  and 
were  paid  without  Mrs.  Stevens'  authority,  or  interven- 
tion, I  am  of  the  opinion  that  the  charges  in  that  re- 
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spect  should  be  disallowed,  and  the  expenses  sustained 
by  the  executors. 

11.  I  have  now  reached,  the  final  and  more  embar- 
rassing questions  involved  in  this  accounting,  and  that 
relates  to  the  $20,000  note  of  Mr.  Melcher,  and  his  ob- 
ligation of  $51,347.87  dated  September  5th,  1868,  and 
theeflTeotof  Mr.  Stevens' will,  and  the  alleged  charge  of 
said  claims  to  Mrs.  Melcher.  * 

As  the  testimony  of  Mr.  Arnold  throws  considerable 
light  upon  the  intent  of  the  testator  in  respect  to  these 
claims  by  charge  to  Mrs.  Melcher  in  the  following  lan- 
guage, "also  the  further  sum  of  $86,000" — the  admissi- 
bility of  this  testimony  is  disputed  by  counsel  for  the 
executors,  and  I  must  therefore  consider  that  question 
first. 

On  a  careful  examination  of  the  authorities  upon  the 
question,  I  am  of  the  opinion  that  the  testimony  given 
by  the  witness  Arnold  who  drew  the  will,  in  resi)ect  to 
a  statement  of  the  testator,  as  to  the  i)urpose  of  the 
provision  charging  $86,000  to  Mrs.  Melcher,  is  not  ob- 
noxious to  the  rule  prohibiting  the  giving  of  parol  evi- 
dence, to  explain,  modify,  or  contradict,  written  instru- 
ments, but  is  admissible  as  explanatory  of  the  intent  of 
testator,  and  as  giving  point,  and  meaning  to  the  pro- 
visions of  the  will,  which  its  terms  alone  do  not  make 
apparent. 

In  ez  parte  Hornby  (2  Bradf.j  420,)  it  was  held  that  it 
was  competent  to  give  evidence  of  the  testator's  decla- 
ration at  the  time  of  making  the  will,  where  a  will  is 
written,  and  there  is  no  one  to  answer  the  precise  de- 
scription of  the  instrument. 

In  that  case,  the  legacy  was  given  to  the  testator's 
nephew,  James  Hornby,  son  of  his  brother  Frederick; 
but  it  appeared  that  his  brother  Frederick  had  no  son 
James,  but  that  his  brother  James  had  a  son  named 
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Frederick,  and  parol  evidence  was  given  to  show  these 
facts,  and  was  held  admissible,  so  as  to  give  the  legacy 
to  Frederick  the  son  of  James. 

The  Surrogate,  in  that  case,  uses  this  language: 
"  It  is  undoubted  that  all  extrinsic  facts  are  admissible 
in  aid  of  the  exposition  of  a  will,  and  it  is  comi)etent 
by  means  of  extrinsic  evidence  to  place  the  court  in 
the  situation  of  the  testator,  so  as  to  facilitate,  answer 
and  ascertain  his  intentions.'^ 

In  WUUams  v.  Craig  (8  Cow.^  246),  it  was  held  that 
evidence  to  show  the  intention  of  the  testatrix  is  not 
objectionable  on  the  ground  of  varying,  or  contradicting, 
any  of  the  provisions  of  the  will. 

Such  evidence  goes  to  explain,  independent  of  the 
will,  the  state  of  facts,  of  which  the  same  is  silent.  In 
the  same  case  on  appeal  (4  Wend-j  443,)  where  a  new 
trial  was  granted,  chief  Justice  Savage,  (at  page  451,) 
states  the  principle  as  follows :  "  Is  this  a  legacy  f  II 
so  what  is  the  amount !  There  is  not  a  word  in  the  will 
explaining  it.  If  therefore  we  are  ever  to  understand  it, 
we  must  seek  its  explanation  from  parol  testimony. 
It  cannot  be  received  to  gi  ve  a  construction  to  the  language 
of  a  will,  but  to  i)rove  circumstances  from  which  the  court 
may  draw  the  inference,  or  presumption.'' 

In  Uine  v,  Hine  (39  Barb.^  507,)  parol  testimony  was 
held  admissible  to  show  that  a  subsequent  advance  was 
intended  to  apply  upon  a  specific  legacy.  Mr.  Justice 
Allen,  (at  page  512,)  says :  "  Parol  proof  is  competent 
not  to  define  the  terms  of  the  will,  but  to  establish  the 
acts  and  intent  of  the  testator,  either  in  behalf  of  the 
plaintifis,  in  rebuttal  of  the  presumption  of  satisfaction, 
or  of  the  defendants,  in  replj'^  to  the  same  evidence,  in 
support  of  the  alleged  satisfaction." 

I  entertain  no  doubt  that  it  is  my  duty,  as  well  as 
province,  to  pass  upon  the  question  on  this  accounting. 
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of  the  liability  of  Mr.  Melcber  to  the  estate  ;  indeed,  as 
the  indebtedness  is  alleged  against  him,  he  being  one 
of  the  executors,  it  seems  to  me  the  question  of  his  lia- 
bility must  be  passed  upon,  before  the  accounts  can  be 
settled.  (See  Merchant  v.  Merchunt^  2  Bradf.^  432/ 
Ga/rdner  v.  Gardner,  7  Paige,  112.) 

The  authorities  cited  by  the  learned  counsel  for  Mrs- 
Stevens,  to  this  pomt,  refer  excuisively  to  the  well  set- 
tled doctrine,  that  the  Surrogate  will  not  assume  the 
power  to  pass  upon  a  disputed  claim  against  the  estate, 
upon  the  final  settlement,  and  are  not  applicable  to  a 
case  like  this. 

The  effect  of  the  clause  of  the  will  referred  to,  the 
testiirony  of  Mr.  Arnold,  and  the  inventory  of  Mr.  Ste- 
vens, upon  the  said  liabilities  of  Mr.  Melcher,  are  full  of 
embarrassment.  Several  authorities  are  cited  by  the 
learned  counsel  for  the  executors,  to  show  that  the 
claims  were  satisfied,  but  these  are  all  cases  where  there 
is  a  legacy  to  a  debtor,  and  the  effect  of  such  liability  of 
the  legatee  is  adjudged.  Such  are  Williams  v.  Craig  (8 
Coic?.,  246),  TiZtottsoH  V.  iZace  (22  N.  Y.,  127),  JIbu  v. 
Mine  (39  Barb.,  509). 

In  ClarU  v.  Bogardus  (2  Edw.  Ch.,  387),  it  was  held 
that  the  gift  of  a  legacy  to  a  debtor  will  not  of  itself 
amount  to  a  release  of  the  debt,  provided  the  testator's 
intention  is  left  doubtful ;  there  must  be  evidence  clear- 
ly expressive  of  the  intention,  but  it  may  be  got  at,  alU 
unde.  At  page  390,  the  Vice  Chancellor  uses  this  lan- 
guage :  "  There  is  another  class  of  cases  where  chan- 
cery has  relieved  the  obligor  from  the  paj'^ment  of  his 
bond,  upon  clear  evidence  of  the  acts  and  declarations 
of  a  deceased  obligee,  and  where  they  amount  to  a  re- 
linquishment of  the  debt,  or  to  the  want  of  intention  to 
exact  payment,"  citing,  Bum  v.  Godfrey,  4  Yesey,  6 ;  Eden 
V*  Smith,  5  Id.,  350.    But  an  examination  of  these  au- 
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thorities  does  not  fully  sustain  tho  principle  enunciated, 
for  they  are  cases  of  legacies  directly  to  debtors,  and 
to  the  same  effect  substantially,  is  the  authority  in  2 
Storifs  Equity  Jurisprudence^  sec.  1,102. 

The  only  authority  to  which  attention  has  been  call- 
ed, which  seems  to  sustain  the  principle  enunciated  is  re- 
ferred to  in  4  Yeseyj  at  page  10,  where  Lord  Mansfield  is 
said  to  have  held,  in  Barrow  v.  &reenough  (3  Veseyj  152), 
that  a  residuary  legatee  could  not  enforce  the  bond 
given  to  the  testator,  which  the  testator  stated  to  the 
legatee,  he  did  not  intend  the  obligor  should  pay. 

The  case  under  consideration  differs  somewhat  from 
all  the  cases  wh;ch  have  been  cited  and  considered,  as 
the  legacy  referred  to,  charged  with  the  $86,000  liabili- 
ty of  Mr.  Melcher,  was  not  to  Mr.  Melcher,  but  to  his 
wife,  and  in  that  particular  there  seems  to  be  an  absence 
of  parallel,  and  yet  it  is  indisputable  Irom  the  facts  and 
circumstances  in  this  case,  that  the  testator  did  not  in- 
tend to  hold,  or  enforce  the  said  claims  against  Mr. 
Melcher,  but  seemed  to  regard  the  estate  to  be  given  to 
his  daughter,  as  though  it  were  Mr.  Melcher's,  and  that 
the  amount  mentioned  in  the  will,  her  share  of  the  es- 
tate, was  to  pay  it. 

The  conditions  referred  to,  that  the  charge  should  be 
made  in  case  he  left,  surviving  him,  other  children  than 
Mrs.  Melcher,  was  doubtless  based  upon  the  idea  that 
his  other  children  should  not  be  charged  with  the  result 
of  Mr.  Melcher's  misadventure  in  respect  to  the  Pacific 
M«ail  stock,  but  not  to  bo  charged  to  Mrs.  Melcher,  in 
case  ho  left  no  other  children,  having  equal  claims  upon 
his  bounty. 

In  passing  upon  this  question  on  this  final  account- 
ing, the  principles  of  equity  seem  to  demand  that  the 
well-defined  intent  of  tho  testator  should  control ;  and 
whether  an  action  at  law,  by  the  representatives  of  the 
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tate,  could  be  maiutaiDcd  to  enforce  the  liabilities  in 
question,  against  Mr.  Melcher,  Ls  not  a  question  to  be 
passed  upon  in  tliis  proceeding. 

It  is  clear  that  the  claim  has  not  been  enforced,  and 
there  is  no  fund  in  hand  received  upon  it;  and  it  seems 
to  me  equally  clear,  that  thei*e  is  sufficient  doubt  of  the 
liability  to  have  justified  the  executors  in  omitting  pro- 
ceedings at  law  to  enforce  it,  but  whether  they  may  be 
able  to  do  so,  at  a  future  time,  or  not,  is  doubtful,  and 
while  I  have  a  well-settled  conviction,  that  under  all 
the  circumstances  of  the  case,  equity  would  intervene 
to  prevent  the  enforcement,  I  do  not  think  it  proper  that 
I  should  assume  to  pass  upon  the  question. 

With  such  cons  deration  as  1  have  been  able  to  be- 
stow upon  the  question,  1  am  of  the  opinion  that  the 
said  claims  against  Mr.  Melcher,  do  not  constitute  assets 
of  the  estate. 

I  have  examined  section  13,  (2  E.  S.,  84),  which  pro- 
vides that  any  just  claim  which  the  testator  had  against 
his  executor  shall  be  included  among  the  credits  and 
effects  of  the  deceased  in  the  inventory ;  but  whether  it 
shall  be  so  included,  is  dependent  upon  whether  thero 
is  a  just  claim,  and  it  is  probable  that  the  better  practice 
would  have  been  for  Mr.  Melcher  to  have  stated  the 
facts  in  the  inventory,  and  left  the  question  of  liability 
to  have  been  determined  by  future  proceedings,  but 
as  it  was  not  so  included,  and  the  counsel  for  Mrs.  Ste- 
vens on  this  accounting,  claims  that  it  should  have  been, 
and  that  it  should  be  adjudged  to  be  an  asset  in  the 
hands  of  the  exe<5utors,  I  am  not  able  to  appreciate  the 
force  of  the  objection  that  I  nave  no  authority  to  pass 
upon  that  question. 

Decree  accordingly* 
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Nbw  York  County,  HON.  D.  C.  CALVIN,  Surrogate.— Jult,  1876. 

Minor  v.  Jones. 
In  the  matter  of  the  Estate  of  Anthony  Jones,  deceased. 

The  validity  of  a  marriage  is  to  bo  determined  by  the  lex  loci  contractus. 

But  the  law  of  the  domicile  of  the  decea8^d  governs  the  distribution  of  his 
personal  estate. 

No  particular  form  or  ceremony  in  required  by  the  law  of  this  State,  to 
constitute  a  valid  marriage. 

A  marriage  between  slaves,  contracted  in  a  slave  state,  before  the  Eman- 
cipation, with  the  consent  of  their  masters,  and  according  to  the 
custom  of  marriage  among  slaves,  and  in  a  manner  which  if  contracted 
within  this  State  would  bo  a  valid  marriage  here,  must  when  drawn 
in  question  in  the  courts  of  this  State,  be  adjudged  a  valid  marriage. 

This  was  a  motion  to  confirm  a  report  of  the  late 
Surrogate  Van  Sehaick,  made  by  bim,  as  referee,  ap- 
IK)inte(l  by  the  lat«  Surrogate  Hutchings,  which  had 
been  submitted  to  Mr.  Van  Sehaick,  after  he  succeeded 
Mr.  Hutchings,  as  Surrogate,  with  the  understanding 
that  the  whole  question  was  open  for  consideration. 

The  facts  in  evidence  were  as  follows :  The  intestate, 
Anthony  Jones,  died  in  the  city  of  New  York,  April  J  5, 
1873.  He  was  a  colored  man,  born  in  Virginia,  a  slave, 
the  proi)erty  (so  called)  of  William  Jones,  who  resided 
at  the  Wilderness,  Spottsylvania  County,  Virginia.  The 
deceased  worked  for  Mr.  Jones  as  a  farm  hand,  and  in 
gold  mines,  until  he  ran  away,  and  was  afterwards  cap- 
tured, and  sold  to  one  John  Allis,  from  whom  he  es- 
caped about  30  years  ago,  and  came  back  to  New  York, 
where  he  continued  to  reside  until  he  died,  leaving  pro- 
perty, in  this  city.  Patsy  Minor,  a  colored  person  bom 
in  the  state  of  Virginia,  was  a  slave,  and  belonged  to 
Miss  Lucinda  Gordon,  who  married  William  Jones,  the 
owner  of  Anthony  Jones,  the  decedent;  and  Patsy  there- 
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by  became  the  property  of  William  Jones,  and  continu- 
ed a  slave,  until  liberated  by  the  emancipation  proclam- 
ation. 

Anthony  Jones  and  Patsy  Minor  met  when  they 
were  comparatively  young,  resided  in  the  same  vicinity, 
and  became  intimate ;  he  paid  her  considerable  atten- 
tion for  six  or  seven  years,  and  repeatedly  asked  her  to 
marry  him,  and  she  at  length  consented  to  do  so.  They 
obtained  the  consent  of  their  respective  masters  to  marry, 
and  finally  came  together,  and  lived  and  cohabited  to- 
gether as  man  and  wife.  This  relation  continued  for 
about  13  years,  by  consent  of  their  masters,  and  until 
Anthony  Jones  escaped  to  the  North.  During  that 
period,  they  were  faithful  to  each  other  in  the  relations 
of  man  and  wife ;  had  four  children,  all  of  whom  died  in 
infancy,  except  one,  who  now  called  himself  xVuthony 
Smith,  and  was  one  of  the  parties  to  these  proceedings, 
and  now  resided  at  Yazoo  City,  Mississippi. 

Anthony  Jones  and  PatsyMinor  were  married  accord^ 
ing  to  the  custom  among  slaves,  and  it  was  shown  that 
the  distinction  was  recognized  among  slaves,  and  by 
their  masters,  between  such  lawful  connections,  and 
illicit  intercourse ;  and  that  those  who  cohabited  without 
such  marriage  were  regarded  as  disreputable ;  that  dur- 
ing the  period  that  they  lived  as  husband  and  wife,  they 
recognized  and  treated  each  other  as  such,  and  were  so 
recognized  by  their  masters  and  friends,  and  their  chil- 
dren were  recognized  and  treated  as  theirs. 

Anthony  Smith  was  born  after  his  father  escaped  to 
the  Xorth,  and  the  only  recognition  of  him,  by  his 
father,  was  by  a  letter  written  to  his  mother  from  Xew 
York,  in  which  he  inquired  about  their  child. 

Before  the  alleged  marriage  with  Anthony  Jones, 
Patsy  Minor  lived  and  cohabited  with  a  slave,  by  the 
name  of  James  Willis,  who  was  sent  South  by  his  mas- 
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ter,  and  he  never  after  that  lived  with  her,  but  there  was 
no  evidence  to  show  the  nature  of  their  relationship, 
whether  by  consent  of  their  masters,  or  whether  it  was 
regarded  as  a  marriage. 

About  eight  or  nine  years  after  the  escape  of  An- 
thony Jones,  Patsy  3Iinor,  believing  him  to  be  dead,  mar- 
ried Gabriel  Minor,  her  present  husband. 

Anthony  Jones,  after  his  escape  to  the  North,  lived 
and  cohabited  with  a  certain  woman,  as  his  wife,  who 
died  before  him,  leaving  no  issue. 

It  was  conceded  by  the  respective  counsel,  that  the 
times  when  Anthony  Jones  and  Patsy  Minor  came  to- 
gether, and  lived  and  cohabited  as  man  and  wife,  the 
laws  of  this  State  declared  that  all  marriages  contract- 
ed, or  which  might  be  contracted  where  one  or  both  of 
the  parties  was,  or  might  bo  slaves,  should  be  equally 
valid,  as  though  the  parties  were  free,  and  the  child,  oc 
children  of  such  marriages,  should  be  deemed  legiti- 
mate. 

L.  H.  Arsou),  for  public  adminiairator. 
Bknj.  Wiixis,  and  otherSf  for  the  next  of  kin. 

The  Surrogate. — The  questions  to  be  determined 
in  these  proceedings,  are,  whether  the  alleged  marriage 
of  Anthony  Jones  and  Patsy  Minor,  was  such  a  marriage 
as  should  bo  recognized  as  valid  and  binding  by  the 
laws  of  the  State  of  New  York,  so  that  Patsy  Minor 
shall  be  entitled  to  a  share  of  her  husband's  estate,  as 
the  widow ;  and  whether  Anthony  Smith  is  legitimate,  so 
that  he  is  entitled  to  receive  the  residue  of  his  father's 
estate,  as  next  of  kin,  under  the  laws  of  this  state. 

It  is  admitted  substantially  by  the  respective  coun 
sel,  that  under  the  statute  of  Virginia,  at  the  time  when 
the  alleged  marriage   of   Anthony  Jones  and  Patsy 
Minor  took  place,  and  they  cohabited  together,  their  union 
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was  not  sucli  a  marriage  as  was  recognized  to  be  law- 
turby  the  statute  of  Virginia :  hence,  particular  reference 
to  these  laws  is  not  necessary  for  the  purposes  of  this 
proceeding. 

The  new  constitution  of  Virginia  (Art.  11,  p  100,  of 
the  Code  of  1873),  reads  as  follows :  "  The  children  of 
parents,  one  or  both  of  whom  were  slaves  at,  and  during 
the  period  of  cohabitation,  who  were  recognized  by  the 
tather  as  his  children,  and  the  mother  was  recognized 
by  such  father  as  his  wife,  and  was  cohabited  with 
as  such,  shall  be  as  capable  of  inheriting  any  estate 
whereof  such  father  may  have  died  seized,  or  possessed^ 
as  though  he  had  been  bom  in  lawful  wedlock." 

The  Code  also  provides,  at  page  841,  section  4,  that 
^*  when  colored  persons  before  the  passage  of  this  Act 
shall  have  undertaken  and  agreed,  to  occupy  the  rela- 
tion of  husband  and  wife,  shall  be  cohabiting  together 
as  such  at  the  time  of  its  passage,  whether  the  rite  of 
marriage  shall  have  been  solemnized  between  them,  or 
not,  they  shall  be  deemed  husband  and  wife,  and  be  en- 
titled to  the  rights  and  privileges,  and  subject  to  the  du- 
ties and  obligations,  of  that  relation  as  if  duly  married 
by  law,^  &c.,  *'  and  all  their  children  shall  be  deemed 
legitimate  whether  born  before,  or  after  the  passage  of 
this  Act ;  and  when  the  parties  have  ceased  to  cohabit 
before  the  passage  of  this  Act,  in  consttquence  of  the 
death  of  the  woman,  or  from  any  other  cause,  all  the 
children  of  the  woman  recognized  by  the  man  to  be  his 
shall  be  deemed  legitimate," 

The  validity  of  a  marriage  is  to  be  determined  by  the 
lex  loci  contractus.  (2  Eenfs  Caw.,  12  J&d.,  91-2,  iMtes; 
Smith  v.  Woodtvorthy  44  Bari.j  198 ;  Medway  v.  Needhavij 
16  Mass.j  157]  Putnam  v.  Putnam^  %  Picfc.,  433;  West 
Cambridge  v.  Lexington^  Id.^  506;  512,  CaujoUe  v.  FerriCy 
23  N  T.,  139.)    But  the  law  of  domicile  of  the  deceased 
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goyems  the  distribution  of  personal  property.  (2  KenVs 
Com.,  12  Ed.^  426, 431,  note  B. ;  Pub.  Adm'r.  v.  Hughes^  1 
Bradf.j  125 ;-  Bloomer  v.  Bloomer,  2  Id.,  339 ;  Hegeman  v. 
Fox,  1  Bedfield,  299.) 

By  chapter  44  of  the  laws  of  1809,  section  2,  it  is 
provided  "  that  all  marriages  contracted,  or  which  may 
hereafter  be  contracted,  wherein  one  or  more  parties 
was,  were,  or  may  be  slaves,  shall  be  considered  equally 
valid  as  though  the  parties  thereto  were  free,  and  the 
child  or  children  of  any  such  marriage  shall  be  deemed 
legitimate." 

By  this  act,  slaves  in  this  state,  or  persons  who  may 
have  been  such,  seem  to  be  placed  on  the  same  footing 
as  other  citizens,  in  respect  to  the  validity  of  their  mar- 
riage ;  and  hence,  what  would  constitute  a  marriage 
between  white  citizens  of  this  state,  would  constitute 
a  marriage  between  those  who  are,  or  may  have  been, 
slaves. 

The  agreement  of  Anthony  Jones,  and  the  female 
now  called  Patsy  Minor,  to  live  together,  as  man  and 
wife  (certainly  with  the  consent  of  their  masters)  and 
the  continued  cohabitation,  as  such,  would  constitute  a 
marriage  under  the  laws  of  this  state,  if  they  had  been 
at  the  time,  residents  of  the  state  of  New  York, 

The  law  is  well  settled  that  no  particular  form  or 
ceremony  is  required  by  the  laws  of  this  state  to  con- 
stitute a  valid  marriage;  but  marriage  is  deemed  a 
civil  contract  to  which  the  consent- of  the  parties  is 
deemed  essential  {Clayton  y.  Wardellj  4  N.  T.,  230,)  and 
such  marriage  may  be  inferred  by  recognition,  mat- 
rimonial cohabitation,  &c.  {Matter  of  Taylor,^  Paigej 
611 ;  Brinkley  y.  BrinJdey,  45  Id.,  184.)  In  the  case  drst 
above  cited,  it  is  held  that  all  that  is  essential  to  the 
validity  of  marriage,  is  a  present  agreement  between 
competent  parties,  to  take  each  other  for  husban^  and 
wife. 
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It  is  urged  by  counsel  for  the  claimants,  Patsy  Minor 
and  Anthony  Smith,  that  the  proclamation  of  emancipa- 
tion relieved  the  parties  of  all  disability  under  the  laws 
of  Virginia,  and  that  thereby  their  marriage  was  vali- 
dated. 

It  cannot  be  successfully  denied  that  the  efTect  of 
the  proclamation  was  to  relieve  all  the  slaves  from  the 
disabilities  attendant  upou  their  servitude,  and  that  they 
became  at  liberty  thereafter  to  contract  marriage  in  the 
same  manner  as  white  citizens : — ^but  it  is  a  serious  ques- 
ion  whether  by  force  of  the  proclamation  the  relations  of 
the  parties  not  recognized  by  the  laws  of  Virginia  as  a 
marriage,  could  be  made  to  constitute  a  lawful  marriage 
as  to  the  law  of  that  state ;  and  if  not  lawful  as  to  the 
law  of  that  state,  it  is  also  a  serious  question  whether 
the  rule  that  the  validity  of  contracts  must  depend  upon 
the  place  where  they  ar^  made,  is  to  be  relaxed  as  to 
marriage  contracts. 

Story  {Conflict  of  Lait\%)  in  treating  ui)on  the  subject 
of  marriage,  says,  at  section  108,  '^  marriage  is  treated  by 
all  civilized  nations  as  a  peculiarly  formed  contract — it 
is  in  its  origin  a  contract  of  natural  law — ^in  civil  society 
it  became  a  civil  contract,  regulated  and  prescribed  by 
law,  and  endowed  with  civil  consequences;"  and  in  sec- 
tion 109,  he  says,  "  but  it  will  be  observed  that  mar- 
ria<;e  is  a  contract  sui  generis^  differing  in  some  resjjects 
from  all  other  contracts— but  it  differs  from  other  con- 
tracts in  this,  that,  the  rights  and  obligations,  or  duties 
arising  from  it  are  not  left  entirely  to  be  regulated  bj' 
the  agreement  of  parties,  but  are  to  a  certain  extent 
mfitters  of  municipal  regulation."  "  Marriage  is  a  con- 
tract sui  generis  and  the  rights,  duties^  and  obligations, 
which  arise  out  of  it  are  matters  of  so  much  importance 
to  the  well  being  of  the  state  that  they  are  regulated, 
not  by  private  contract,  but  by  public  law  of  the  state, 
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which  is  imperative  od  all  who  are  domiciled  within  its 
territories  f  and  at  section  112,  the  author  says;  "  In 
short,  a  marriage  which  is  contracted  according  to  the 
lex  locij  will  be  valid  all  the  world  over." 

"  In  expounding  or  enforcing  a  contract  entered  into> 
in  a  foreign  country,  ami  executed  according  to  the  laws 
of  that  country,  regard  will  be  paid  to  the  lex  loci^  and 
the  contract  is  evidence  that  the  parties  had  in  view  the 
law  of  the  country,  and  meant  to  be  bound  by  it,  but 
the  parties  who  are  domiciled  here  cannot  be  permitted 
to  import  into  this  country  the  law  peculiar  to  his  own 
case,  which  is  in  opposition  to  those  great  and  important 
public  laws,  which  our  legislature  has  held  to  be  essen- 
tially connected  with  the  bejit  interests  of  societj\" 

This  quotation  it  accredited  to  a  learned  Scotch  judge, 
but  commended  by  Chief  Justice  Story.  The  general 
principle  certainly  is,  that  between  persons  suijuriSj 
marriage  is  to  be  decided  by  the  law  of  the  place  where 
it  is  celebrated.  If  valid  there,  it  is  valid  everywhere.  It 
has  a  legal  ubiquity  of  obligation.  If  invalid  there,  it  is 
equally  invalid  everywhere.  And  the  only  exceptions 
to  this  rule,  are  stated  to  be  polygamy  and  incest,  as 
repugnant  to  good  morals,  and  i)rohibited  by  Chris- 
tianity. 

In  Kelhj  v.  McCarthy  (3  Bradf.^  7),  it  is  held  that 
the  weight  of  authority  is  in  favor  of  the  supremacj'^  of 
the  lex  loci  domicilii^  over  the  lex  loci  contractus  after  the 
busbar d  and  wife  have  removed  to  another  state,  as  to 
property  subsequently  acquired. 

In  Jaclcson  v.  Lervey  (5  Cow,,  397),  it  is  held  that  the 
Act  of  1£09,  above  cited,  was  retrospective,  and  legaliz- 
ed all  marriages  and  births  of  slaves  before,  as  well  as 
after,  its  passage ;  but  of  course  the  act  could  have  no 
effect  upon  a  marriage  relation  contracted  or  subsisting 
in  another  state ;  for  the  act  itself,  in  its  first  section, 
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makes  i)ro vision  for  persons  bora  slaves  within  this  state. 
Story,  at  section  96,  says  that  it  has  been  solemnly 
decided  that  the  Law  of  England  abhors,  and  will  not 
endure  the  existence  of  slavery  within  that  nation,  and 
that  consequently^,  as  soon  as  a  slave  lands  in  England, 
he  becomes  ipso  factOy  a  free  man,  discharged  from  a 
state  of  servitude. 

Independent  of  the  provisions  of  the  constitution  of 
the  United  States,  for  the  protection  of  the  rights  of 
masters,  in  regard  to  domestic  fugitive  slaves,  there  is 
no  doubt  that  the  same  principle  pervades  the  common 
law  of  the  non-slave  holding  states  of  America,  that  is 
to  say,  foreign  slaves  would  no  longer  be  deemed  such, 
after  their  removal  thither. 

It  is  clear  that  slavery  and  its  attendant  incapacities 
are  opposed  to  the  public  policy  of  this  stat«,  as  shown 
by  the  act  of  180J),  and  the  Revised  Statutes,  Title  7, 
Chap.  20,  Part  1st,  as  amended  by  Chapter  247,  of  the 
Law  0/1841,  {Lemmon  v.  The  People^  20  N.  T.,  562.) 

If,  as  has  been  repeatedly  held,  polygamous  maiv 
riages,  though  valid  in  a  sister  state,  will  not  be  recog- 
nized in  this  state,  by  force  of  the  comity  existing 
between  the  several  states,  is  it  not  equally  logical 
that  this  state  by  reason  of  the  comity  existing  between 
such  states,  will  not  be  compelled  to  hold  that  the  rela- 
tion which  existed  in  the  state  of  Virginia,  which  was 
recognized  by  public  sentiment,  as  a  marriage,  and 
would  conform  to  our  laws  respecting  the  contract  of 
marriage,  is  no  marriage  t 

Is  not  the  one  case  equally  repugnant  as  the  other, 
to  the  principles  of  freedom,  justice,  and  good  morals, 
recognized  in  this  state  f 

In  Girod  v.  LeiviSj  (6  Martin^  La.  Rep.)  it  was  held  that 
the  marriage  of  slaves  was  void  as  to  any  civil  eflFect  re- 
sulting fi'om  such  contract,  because  slaves  had  no  legal 
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capacity  to  assent  to  any  contract.  With  the  consent  of 
their  masters  they  might  many,  and  their  moral  power  to 
agree  to  sucli  contract  or  connection  as  that  c  f  marriage^ 
cannot  be  doubted;  but  whilst  in  a  state  of  slavery 
such  relation  could  not  produce  any  civil  effect,  because 
slaves  were  deprived  of  all  civil  right.  But  it  was  fur- 
ther held  that  manumission  gave  to  a  slave  his  civil 
rights,  and  made  the  contract  of  marriage  legal  and 
valid  by  consent  of  the  master  and  the  moral  assent  of 
slave  from  the  moment  of  freedom,  although  dormant 
during  slavery ;  and  produces  all  the  effects  which  result 
from  such  contract  among  free  persons. 

If  manumission  by  the  master  could  produce  all  the 
effects  which  result  from  a  legal  contract  of  marriage 
between  free  persons,  may  it  not  be  well  contended 
that  the  emancipation  of  the  slave  by  the  sovereign 
power  of  the  nation,  legalized  the  state  of  marriage  ex- 
isting in  a  state  of  slavery  t 

Indeed  it  would  be  a  reproach  to  the  free  and  liberal 
spirit  of  our  state  constitution  and  laws,  to  hold  that 
the  emancipation  of  the  slave  intended  to  usher  in  a 
new  and  juster  era,  was  powerless  to  effect  the  free  and 
salutary  result  produced  by  individual  manumission,  in 
a  state  where  servitude  prevailed  according  to  law  and 
public  sentiment. 

In  Corbett  v.  Poelnitz  (1  Term  12.,  8j,  Lobd  Mans- 
field uses  this  language :  *'  But  then  it  has  been  prop- 
erly said  that  times  alter,  and  new  customs  and  new 
manners  arise :  these  occasion  exceptions,  and  justice 
and  convenience  require  a  different  application  of  those 
exceptions. within  the  principles  of  the  general  rule.'' 

The  danger  resulting  from  an  effort  on  the  part  of 
an  individual  judge  to  conform  the  institutions  and  laws 
to  his  understanding  of  the  improved  spirit  of  the  age, 
is  fully  appreciated.    And  the  idea  that  the  dictates  of 
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individual  conscieuce  may  excuse  disobedioace  of  laws 
and  coustitution,  should  be  repudiated,  as  hostile  to 
every  well-settled  principle  of  justice  and  safety ;  but  in 
the  construction  of  law  and  constitution^  I  think  it  is  the 
duty  of  a  judicial  officer  to  respect  the  advanced  public 
sentiment  of  the  present,  when  the  public  sentiment 
has  assumed  shape  and  consistency  by  a  change  of  the 
constitution  and  laws  of  the  land,  and  that  in  determin- 
ing the  force  and  effect  of  the  relations  existing  under 
the  constitution  and  laws,  which  recognized  slavery, 
wiien  the  question  has  to  be  determined  under  a  condi- 
tion of  things  where  servitude  is  repudiated,  there  should 
be  an  effort  in  good  faith  to  give  effect  to  such  well 
defined  change  of  public  sentiment. 

Applying  these  principles  to  this  case,  I  am  of  the 
opinion  that  Patsy  Minor  is  the  lawful  widow  of  An- 
thony Jones,  deceased,  and  entitled  under  our  law  to  one- 
third  of  the  personal  estate  of  her  deceased  nusband 
and  a  dower  interest  in  the  realty  ;  that  ber  subsequent 
marriaj»e  to  Minor,  did  not,  and  could  not,  affect  the 
niarriiige  relation  between  her  and  the  intestate,  espe- 
cially as  it  appears  that  her  marriage  with  Minor,  was 
eight  or  nine  years  after  the  escape  of  the  deceased, 
when  she  supposed  him  to  be  dead. 

By  the  same  reasoning,  Anthony  Smith  is  the  lawful 
son  and  heir  of  the  deceased ;  but  he  is  more  particu- 
larly so  under  the  laws  of  Virginia,  of  1865,  which  pro- 
vide that  wherever  negroes  have  cohabited  as  man  and 
wife,  and  shall  have  ceased  to  cohabit  before  the  pas- 
sage of  that  act,  for  any  cause,  all  the  children  of  the 
woman,  recognized  by  the  man  to  be  his,  shall  be  deem- 
ed  legitimate. 

This  recognition  was  evidenced  by  the  deceased's  let- 
ter to  his  wife,  making  inquiry  in  respect  to  the  child; 
and  it  is  quite  clear,  that  if  the  deceased  had  died  an 
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inhabitant  of  the  state  of  Virginia,  Anthony  Smith  would 
have  been  recognized  as  his  legitimate  child,  and  entitled 
to  succeed  to  his  father's  estate ;  and  if,  by  the  laws  of 
Virginia,  he  would  be  so  recognized,  it  cannot  be  doubt- 
ed that  the  courts  of  this  state,  under  the  circumstances 
detailed,  should  so  recognize  him. 

The  fact  that  these  principles  are  invoked,  not  to 
divest  any  property  or  rights  already  vested,  or  acquir- 
ed, but  simply  to  confer  such  rights  upon  those  who  are 
entitled  by  the  laws  of  nature,  and  common  justice, 
should  not  be  overlooked ;  and  no  technicality  should 
be  interposed  for  the  purpose  of  bestowing  the  jjroperty 
in  question  upon  the  people  of  this  state,  rather  than 
upon  those  who  seem  by  every  consideration  of  justice 
to  be  entitled  to  it. 

As  the  result  of  the  above  conclusions,  Isaac  Smith, 
and  Elizabeth  Keaton,  alleged  survivmg  brother  and 
sister  of  the  deceased,  are  not  the  next  of  kin,  and  not 
entitled  to  any  of  the  estate  of  the  intestate. 

Decree  accordingly. 
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Matter  of  Howell. 
In  the  matter  of  the  Estate  o/ John  S.  Howell,  deceased. 

Leave  to  issue  execution  should  not  be  granted  by  the  Surrogate  on  a  pe- 
tition which  is  not  verified. 

k  verification  by  attorney,  which  does  not  allege  any  reason  why  it  is  not 
made  by  the  party,  nor  indicate  the  affiant's  means  of  information, 
nor  the  grounds  of  his  belief,  nor  how  much  is  stated  on  information 
and  belief,— is  not  sufficient. 
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This  was  a  petition  for  leave  to  issue  execution  on 
a  judgment  obtained  against  the  executors,  on  the  mer- 
its. 

The  petition  set  forth  that  the  executors  had  filed 
their  account,  and  that  by  such  account  there  were  suf- 
ficient assets  applicable  to  the  payment  of  the  judg- 
ment. 

A  preliminary  objection  was  made  on  behalf  of  the 
executors,  that  the  petition  was  neither  signed  nor  veri- 
fied by  the  petitioner. 

M.  E.  Faknsworth,  far  the  $xecuior. 
M.  Dalet,  for  Ugatee. 

The  Surrogate. — The  objection  made  presents  an 
important  question  of  practice,  and  deserves,  it  seems  to 
me,  careful  consideration. 

An  examination  of  the  precedents  laid  down  by  the 
several  treatises  upon  the  subject  ol  practice  in  Surro- 
gates' Courts,  shows  that  petitions  are  uniformly  made 
and  verified  by  the  petitioners. 

It  was  not  entirely  clear  whether  sections  156  and 
157  of  the  Code,  which  are  confined  to  the  verification 
of  pleadings,  are  applicable  to  this  court.  By  section  8 
of  the  Code  it  is  provided  that  the  first  four  titles  of  the 
second  part  of  the  Code  relate  to  actions  in  all  courts 
of  the  state,  which  doubtless  embraces  the  Surrogate's 
Court,  but  the  term  ^^ proceedingsy^  rather  than  actions^ 
seems  the  appropriate  designation  of  the  jurisdiction  of 
this  court.  It  is  quite  clear  however,  that  if  section  157 
does  apply  to  the  verification  of  a  petition  in  this  court, 
the  verification  of  the  petition  in  question  does  not 
conform  to  the  requirements  of  that  section,  by  setting 
forth  in  the  affidavit  the  knowledge  of  the  attorney, 
or  the  grounds  of  his  belief  on  the  subject,  or  the  rea- 
sons why  the  verification  is  not  made  by  the  party. 
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Again,  if  the  sections  referred  to  are  not  applicable  to 
this  court,  then  resort  shoald  be  had  to  the  practice 
prevailing  in  respect  to  such  proceedings  in  a  court  of 
equity,  anterior  to  the  Oode. 

Barbour,  in  his  Chancery  Practice,  vol.  1,  page  44, 
states  the  rule  to  be  that  the  bill  must  be  verified  by 
the  complainant,  or  in  case  of  his  absence  from  the 
state,  or  for  other  sufficient  cause  shovm,  by  the  oath 
of  his  agent,  attorney,  or  solicitor. 

This  ancient  practice  has  not  been  followed  in  this 
case  and  I  am  not  willing  to  relax  the  rule,  which  seem 
to  be  based  upon  good  and  sufficient  reasons.  In  the 
verification  to  the  petition  in  this  matter,  there  is  no 
suggestion  of  the  absence,  or  inability  of  the  petitioner 
to  verify,  nor  is  there  any  averment  as  to  the  means  of 
the  affiant's  information,  nor  does  it  appear  how  much, 
or  how  little  is  stated  on  information  and  belief,  nor 
is  there  any  statement  as  to  his  sources  of  information, 
or  the  grounds  of  his  belief.  I  must  therefore  dismiss 
the  petition  without  prejudice  to  a  future  motion  on 
proper  papers. 

Order  accordingly. 
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New  York  County.— HON.  D.  C.  CALVIN,  Surrogate.— July,  1876. 

Senior  v.  Ackerman. 

In  the  matter  of  the  Estate  of  Francis  0.  Senior,  de- 
ceased. 

The  Surrogate  has  power,  on  proper  caase  shown,  to  remove  an  execntor 
and  guardian  or  one  of  seyeral  co-executors  and  guardians,  if  his 
circumstances  are  so  precarious  as  not  to  aftbrd  adequate  security  for 
his  due  administration  of  the  estate. 

The  fact  that  the  testator  knew  the  circumstances  of  the  executor  and 
guardian,  is  not  a  sufficient  reason  why  the  court  should  not  ex- 
ercise this  power  when  necessary  for  the  protection  of  the  interests 
of  beneficiaries  under  the  will. 

The  proceeds  of  a  life  policy  taken  out  by  the  testator,  and  by  its  terms 
payable  to  his  children,  are  not  assets  of  the  estate. 

Bat,  the  children  being  minors,  the  custody  of  such  proceeds  belong  to 
testamentary  guardians  appointed  by  the  testator. 

Such  fund  should  therefore  be  considered  with  the  assets,  in  fixing  the 
amount  of  security  to  be  required  from  the  executor  and  guardian  as 
an  alternatiye  of  ordering  his  removal. 

The  amount  of  security  proper  to  be  required  irom  one  of  several  co-exe- 
cutors, administrators  or  guardians  is  to  be  fixed  in  view  of  the  actual 
amount  of  the  fund  and  cannot  be  reduced  by  consideriug  any  arrange- 
ment between  him  and  his  colleagues  by  which  they  assume  the  ex- 
clusive control  and  responsibility  of  the  trust. 

This  was  a  petition  by  Mary  Emma  Senior,  one  of 
the  residuary  legatees  of  the  will  of  Francis  C.  Senior, 
deceased,  to  remove  Jacob  H.  Ackermann,  as  executor 
and  guardian. 

The  petition  set  forth  that  the  will  was  proved  June 
26th,  1875,  and  that  letters  testamentary  were  issued  to 
W.  H.  Hawks,  Jacob  H.  Ackermann,  and  Oscar  Prisbie, 
as  executors  and  guardians  of  the  petitioner,  and  "  that 
the  circumstances  of  Ackermann  are  so  i)recarious,  as 
not  to  aflTord  suflBcient  security  for  his  due  administra- 
tion of  the  estate.'' 

That  the  assets  that  came  into  the  hands  of  the  ex- 
ecutors exceeded  seventeen  thousand  dollars. 

That  said  Ackermann  failed  in  his  business,  and  be- 
came insolvent. 
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The  executors  named  answered  the  petition  that  it 
was  the  wish  and  request  of  the  testator  before  his  death 
that  in  the  event  of  his  death,  his  children  should  live 
with  the  said  Ackeruiann,  but  that  they  were  living 
with  Mrs.  Lord,  the  testator's  sister,  who  instigated 
their  proceedings,  that  the  executors  named  in  the  will 
were  intimate  friends  of  the  deceased,  and  denied  that 
his  circumstance  were  precarious,  &c.,  and  alleged 
that  the  interest  of  the  petitioner  and  the  whole  estate 
were  outside  and  removed  from  the  custody  and 
control  of  said  executor,  and  were  not  aflfected  by  his 
business  aflFairs,  or  circumstances.  That  by  the  advice 
of  Mr.  Frisbie,  one  of  the  executors,  and  for  many  years 
counsel  of  the  testator,  the  assets  were  turned  over  to 
the  executor  Hawks,  and  the  entire  management  of  the 
estate  placed  in  his  hands,  subject  to  advise  with  the 
others ;  and  that  Ackermann  has  never  had  control  over 
a  dollar  of  the  estate ;  and  that  the  testator  was  well 
acquainted  with  Ackermann's  circumstances  when  he 
made  the  will.  That  the  testator  left  an  insurance 
policy  on  his  life,  for  the  sum  of  $4,2G:i,  four  thousand 
of  which  had  been  sately  invested,  and  that  the  inven- 
tory, including  the  $4,000,  was  over  $8,000.  That 
about  $3,000  had  been  paid  for  debts,  and  legacies. 
That  the  business  of  the  testator,  carried  on  by  the 
executor,  Hawks,  had  yielded  a  jirofit  of  about  $2,500 ; 
and  that  the  estate,  independent  of  the  $4,000  did  not 
exceed  $7,000. 

On  this  answer  a  reference  of  the  whole  matter  was 
ordered.  The  referee  in  his  report  stated  among  other 
things  that  the  executor.  Hawks,  had  the  exclusive  con- 
trol of  the  estate,  and  that  the  executors  were  appoint- 
ed the  guardians  of  the  persons  of  the  two  infants,  and 
not  of  their  estate. 

That  the  $4,000  proceeds  of  the  life  policy  which  was 
taken  by  testator  for  the  benefit  of  the  dnii/^hters,  and 


304  CASES  IN  THE  SURROGATES'  COURTS. 

SENIOR  r.  ACKERMAN. 

payable  to  them,did  not  belong  totbe  executors  as  sach 
or  as  guardians,  and  should  not  be  reckoned  as  part  of 
the  estate,  and  that  the  amount  of  assets  in  the  hands 
of  the  executors,  over  and  above  the  liabilities,  was 
$7,605.94. 

Upon  these  facts  the  referee  suggested  that  if  deem- 
ed necessary  by  the  Surrogate,  the  said  executor,  Acker- 
mann,  be  required  to  furnish  security  to  the  amount 
of  $2,000  to  $2,500,  which  would  be  ample  security. 
This  proceeding  was  for  the  purpose  of  confirming  the 
report  of  the  referee,  exceptions  thereto  having  been 
filed  by  the  petitioner. 

The  testator's  will,  after  giving  certain  specific  lega- 
cies, bequeathed  the  residue  of  his  estate  to  his  execrtors 
in  trust  to  convert  the  same  into  ciish,  and  if  they  thought 
best,  invest  the  same,  and  pay  the  income  to  his  two 
daughters,  Mary  E.  and  Elida  F.  until  they  arrive  at 
the  age  of  twenty-one  years,  respectively,  then  to  be 
equally  divided  between  them,  if  in  the  judgment  of  the 
said  trustees,  they  were  capable  of  taking  care  of,  and 
managing  the  same ;  but  if  in  their  opinion  they  should 
not  be,  the  testator  directed  his  trustees,  to  keep  the 
same  invested,  and  pay  the  i)roceeds  to  them,  and  also 
authorized  his  trustees  to  continue  his  business  at  their 
option :  and  ax)pointed  the  executors,  guardians  of  said 
children. 

O.  S.  AcKLEY,  for  the  executor. 
Johnson  &  CA^^iNEf  for  petitioner. 

The  Sukrogate. — I  am  willing  to  pay  all  due  respect 
to  the  maxim  of  the  law,  "  whom  the  testator  will  trust 
so  will  the  law  f  nevertheless,  when  the  interests  of  oth- 
er parties  are  involved,  they  have  the  right  to  the  protec- 
tion of  this  com*t,  though  the  testator  may  have  been  im- 
provident in  his  selection  of  an  executor.  The  language 
of  section  8  (2  Statutes  at  LargCj  73)  is,  "that  if  a  person 
is  appointed  executor,  and  has  become  incompetent  by 
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law  to  serve  as  such,  or  his  circuiustanccs  are  so  preca- 
rious as  not  to  afford  adequate  security  for  his  due  ad- 
ministratioD  of  the  estate,  the  Surrogatemay  requiresuch 
person  to  give  a  bond  with  surety  like  those  required 
by  law  for  the  administrator ;  ^  and  in  case  of  failure, 
he  may  supersede  the  letters. 

By  chapter  359;  of  the  laws  of  1870,  the  Surrogate 
is  authorized  to  revoke  the  letters,  and  discharge  ad- 
ministrators, collectors,  testamentary  trustees,  or  guard- 
ians, from  their  trust,  upon  such  terms  and  conditions 
as  in  his  judgment  may  be  proper  for  the  security  of  the 
estate.  It  is  clear,  therefore,  that  the  Surrogate  has  the 
power,  on  proper  cause  shown,  to  remove  the  executor 
and  guardian  in  this  matter. 

The  counsel  for  the  executor  and  guardian  sought  to 
be  removed,  or  of  whom  security  is  devised,  claims 
that  the  Surrogate  has  no  power  to  interfere  with  respect 
to  the  $4,000,  proceeds  of  the  life  policy,  because  it  is 
payable  to  the  infants  and  not  therefore  an  asset  of  the 
estate.  That  it  is  not  an  asset  of  the  estate  I  think 
quite  clear,  but  by  force  of  the  testamentary  appoint- 
ment as  guardian,  it  came  into  the  hands  of  such  guar- 
dian, and  he  is  responsible  for  it.  Section  3  (2  Statutes 
at  LargCj  157)  provides  that  "  as  such  guardian  he  shall 
take  the  custody  and  management  of  the  personal  estate 
of  such  minor,  and  the  profits  of  his  real  estate,"  &c. 

The  counsel  also  seems  to  suppose  with  the  referee, 
that  if  security  shall  be  required,  it  should  be  upon  the 
basis  of  the  amount  of  assets  in  hand,  over  and  above 
the  debts.  This  is  clearly  erroneous ;  for  if  the  fund  is 
in  his  hand,  security  should  be  given  to  ensure  its  prop- 
er application,  both  to  the  payment  of  debts,  and  lega- 
cies; and  by  section  20  (of  2  Statutes  at  Large^  74),  it  is 
provided  that  the  Surrogate  shall  require  security  by 
way  of  bond  with  sureties  like  those  required  of  admin- 
istrators ;  and  by  section  42  (2  Statutes  at  Large^  78),  the 
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penalty  of  such  bond  shall  not  be  less  than  twice  the 
value  of  the  personal  estate,  of  which  the  deceased  died 
possessed,  and  substantially  the  same  security  should 
be  required  of  the  guardian  (2  Statutes  at  Large,  157,  §  8). 

The  fact  that  there  has  been  a  mutual  arrangement 
between  the  executors  and  guardians,  that  executor 
Hawks  shall  have  sole  control  of  the  estate,  under  ad- 
vice of  the  other  executors,  does  not  exclude  the  exec- 
utor Ackermann  from  resuming  control  as  executor 
and  guardian  at  any  time,  by  virtue  of  his  appointment 
as  executor  and  guardian,  and  he  is  charged  with  that 
responsibility. 

The  amount  of  the  assets  appears  to  be  over  $9,000 
in  the  hands  of  the  executors  as  such,  and  the  amount  of 
funds  in  their  hands,  as  guardians,  seems  to  be  about 
$4,000. 

Under  these  circumstances,  I  am  of  the  opinion,  that 
the  executor  named  should  give  security  by  bond,  in 
the  penal  sum  of  nineteen  thousand  dollars,  and  as 
guardian,  by  bond  in  the  penalty  of  eight  thousand 
dollars,  and  in  the  event  of  his  failure  to  do  so,  let  his 
letters  be  revoked. 

Order  accordingly. 


New  York  County.— HON.  D.  C.  CALVIN,  Surrogate.— July,  1876. 

Matter  of  Teyn. 
Ill  the  matter  of  the  Estate  o/ Andreas  Teyn,  deceased. 

ExecatoTs  cannot  be  allowed  for  expenditaros  made  by  them  for  a  purpose 
not  aathorised  by  the  will  or  the  legal  duty  of  executorB, — e.  g.,  to 
maintain  a  favorite  horse  of  the  testator,  as  long  as  he  should  live, 
although  made  by  them  in  consequence  of  the  verbal  request  of  the 
testator. 

Testator  left  a  daughter  aged  four,  appointing  his  executors,  her  guardians 
in  case  his  widow  should  marry  again ;  some  years  after  his  death,  the 
the  widow  married  again,  and  the  child  thereafter  resided  with  the 
stepfather. 


NEW  YORK  COUNTY,  JULY,  1876.  307 

MATTER  OF  TEYN. 

Heldf  that  the  executors  could  not  be  allowed  their  pay meut  to  the 
stepfather  for  the  ward's  board  and  maintenance  without  proof  of  an 
agreement  made  by  them  to  pay  therefor. 

If  such  an  agreement  were  found,  the  law,  (in  the  absence  of  a  diti'erent 
stipulation^,  would  imply  an  agreement  to  pay  yearly ;  and  Ibe  stat- 
ute of  limitations  would  begin  to  run  as  to  each  year's  board,  &c.,  fmm 
the  end  of  the  year. 

Guardians  cannot  be  justified  by  the  consent  of  the  ward,  given  during 
minority,  iu  investing  the  ward's  funds  in  their  o'vn  business. 

But  the  propriety  of  such  investment  should  not  be  passed  upon,  on  an 
accounting  of  the  guardians,  as  executors ;  but  should  be  raised  on 
a  decree  requiring  them  to  pay  over  the  fund. 

This  was  a  motion  to  confirm  the  report  of  an  audi- 
tor on  the  final  accounting  of  the  executors  of  the  estate 
of  Andreas  Teyn,  deceased,  on  objections  filed  by  a 
legatee  and  daughter  of  the  testator.  The  testator  devis- 
ed and  bequeathed  unto  his  wife  all  his  real  and  peltson- 
al  estate,  for  her  life,  or  during  her  widowhood ;  to  apply 
the  rents,  income,  and  profits  to  her  support,  and  the 
maintenance,  and  education  of  the  daughter,  to  whom 
upon  the  death  or  marriage  of  his  widow,  he  gave  the 
entire  estate ;  and  he  appointed  the  executors  named, 
guardians  of  his  infant  daughter,  in  case  of  the  marriage 
of  his  widow. 

The  testator  died  July  22d,  1855,  when  his  daughter 
was  four  years  old.  In  May,  1862,  the  widow  married 
Edward  Bergmann,  with  whom  the  daughter  lived  until 
her  marriage. 

The  executors  were  cited  to  account,  and  filed  their 
account,  which  was  objected  to  by  the  daughter,  and 
-egatee,  and  the  matter  was  referred  to  John  D.  Town- 
send,  Esq.,  as  auditor,  before  whom,  during  the  proceed- 
ings, all  objections  to  the  account  were  withdrawn,  excei)t 
the  objection  to  a  charge  for  the  board,  keeping,  and 
shoeing  of  a  horse,  for  five  years  and  nine  and  a  half 
months,  amounting  to  $1,516,  it  being  alleged  that  after 
the  execution  of  the  will,  the  testator  requested  the  ex- 
ecutors verbally  to  keep  a  favorite  horse,  as  long  as  he 
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should  live,  and  charge  the  expenses  to  the  estate ;  and 
also  the  objection  to  a  claim  alleged  to  exist  in  favor  ot 
Edward  Bergmann,  the  step  father,  for  the  support  of  the 
daughter  under  his  charge,  with  the  mother,  amounting 
to  $2,840,  but  which  had  not  been  paid  by  the  executors, 
or  adjusted  as  such. 

It  was  claimed  also,  on  behalf  of  the  executors, 
that  the  estate  belonging  to  the  daughter  had  been,  by 
them  as  guardian,  at  the  request  of  the  infant,  invest- 
ed in  some  business  euterprize. 

The  auditor  disallowed  the  claims  so  objected  to 

C.  p.  Hoffman, /or  theexecutor, 
C.  F.  HoPKE,/or  creditors. 

The  Surrogate. — I  am  of  opinion  that  the  finding 
of  the  auditor  disallowing  the  claims  is  right,  and 
should  be  sustained. 

To  establish  such  a  charge  on  a  verbal  request,  or 
recommendation  of  a  testator  would,  it  seems  to  me, 
open  the  door  to  very  great  abuse,  and  provide  sub- 
stantially that  the  force  and  effect  of  a  will  made  ac- 
cording to  law  might  be  nullified  by  verbal  instruc- 
tions, or  recommendation,  thereafter  made,  and  I  am  not 
willing  to  sanction  any  such  dangerous  interference 
with  the  deliberate  will  of  the  testator. 

As  to  the  alleged  claim  for  board  and  support,  of  the 
daughter,  by  Mr.  Bergmann,  the  fact  that  she  continued 
in  the  family  as  a  member  thereof,  creates  no  iniplica- 
tion  of  an  obligation  to  pay.  (See  Williams  v.  Hutch- 
insoRy  3  N.  Y.,  312 ;  Dye  v.  Kerr^  15  Barb.y  444 ;  Sharp  v. 
Cropseyy  11  Jd.,  224;  Conger  v.  YanAernum,  43  Jd.,  602 ; 
Wilcox  V.  Wilcox,  48  Jd.,  327 ;  Robinson  v.  Cusliman^  2 
DeniOj  149.) 

A  careful  reading  of  the  testimony  upon  the  subject 
of  the  alleged  agreement  of  the  executors  to  pay  for  the 
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daughter's  support,  does  not,  in  my  opinion  warrant  me 
in  finding,  contrary  to  the  conclusion  of  the  auditor, 
that  there  was  any  such  agreement ;  and  it  is  clear  to 
my  mind  that  the  question  was  not  properly  before 
the  auditor  to  be  determined,  inasmuch  as  the  account 
does  not  seem  to  have  been  regularly  presented,  and 
vouched  for.  If  the  question  of  liability  of  this  estate 
is  to  be  adjudicated  upon,  it  should  be  upon  the  usual 
reference,  where  it  would  appear  to  be,  to  a  considera- 
ble extent,  barred  by  the  statute  of  limitations,  for  if 
such  an  agreement  should  be  found,  the  law  would  im- 
ply an  agreement  to  pay  at  least  yearly,  and  the  stat- 
ute of  limitations  would  begin  to  run,  on  the  close  of 
each  year.    (Davis  v.  Oorton,  16  N.  F.,  256.) 

As  to  the  allegation  that  the  executors  and  guard- 
ians have  invested  the  funds  of  their  ward  in  their  own 
business,  under  the  consent  of  their  ward,  it  seems  to 
be  suflScient  to  answer  that  she,  while  an  infant,  could 
not  so  consent ;  that  such  use  of  trust  funds,  is  in  jjlaiu 
violation  of  the  law,  and  the  duty  of  trustees. 

But  neither  the  auditor  nor  this  court  can  properly 
pass  upon  this  question,  until  it  shall  be  raised  on  a  de- 
cree requiring  the  trustees  to  pay  over  to  their  ward, 
the  amount  found  due  by  this  accounting. 

The  report  of  the  auditor  in  the  particulars  above 
suggested  is  therefore  confirmed. 

Order  accordingly. 
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GOULBURN  r.  SAYRE. 

New  York  County— HON.  D.  C.  CALVIN,  Surrogate.— August,  1876. 

GOULBURN  V.   SaYRE. 

In  the  matter  of  the  Estate  of  Dbnie  Sayrb,  deceased. 

Practice  in  the  New  York  Surrogate's  court  is  to  be  assimilated  as  £Ekr  as 

may  be  to  that  in  courts  of  record. 
A  petition  will  be  determined  upon  the  papers  presented,  or  referred  to  in 

the  citation.   The  court  will  not  consider  other  paperB,  though  on  the 

tiles. 

The  petition  verified  January  31,  1876,  alleged  that 
the  petitioner,  Adelaide  F.  Goulburn  was  a  creditor  of 
the  deceased ;  that  letters  of  administration  were  grant- 
ed June  16, 1874,  to  Mary  Sayre,  widow  of  the  deceased, 
who  in  January,  1876,  died,  leaving  certain  assets  of  the 
decedent  unadministered.  That  the  personal  estate  of 
the  decedent  was  of  the  value  of  $6,000;  and  that  he 
left  James  Denie  Sayre,  an  alleged  son,  of  full  age,  but 
left  no  other  children,  or  descendants. 

On  this  petition,  a  citation  was  issued  requiring 
said  son,  and  the  public  administrator,  to  show  cause 
why  letters  of  administration  should  not  be  granted  to 
the  petitioner,  as  a  creditor. 

On  the  return  of  the  citation,  James  Denie  Sayre 
filed  an  affidavit  denying  that  the  petitioner  was  a  cred- 
itor, whereupon  a  reference  was  ordered  to  take  testi- 
mony upon  that  subject. 

Thereupon  the  petitioner,  by  her  counsel,  on  an  affi- 
davit alleging  that  the  order  of  reference  was  entered 
by  the  counsel  of  said  James  Denie  Sayre,  in  violation 
of  an  understanding  that  it  should  be  submitted  for  set- 
tlement, obtained  an  order  to  show  cause  why  the 
order  of  reference  should  not  be  set  aside  and  vacated, 
and  argument  be  heard  on  the  facts  set  forth  in  the  pe- 
tition. 

On  the  return  of  this  order  to  show  cause,  the  order 
of  reference  was  opened,  and  the  parties  were  fully 
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heard  apon  tbe  jnerits  of  the  petition  ;  counsel  for  peti-. 
tioner  claiming  that  the  papers  on  file  in  this  court,  on  a 
former  reference,  showed  the  fact  that  petitioner  was  a 
creditor. 

On  the  part  of  the  counsel  opposed  to  the  petition, 
it  was  insisted  that  those  facts  were  not  before  the 
court,  and  that  as  the  papers  showing  the  same  were 
not  referred  to  in  the  petition,  or  citation,  the  motion 
must  be  heard  solely  upon  the  petition  itself. 

Wm.  Everett,  and  S.  G.  Courtney, /or  the  petitioner. 
Ira.  O.  Miller, /or  the  adminiatratrix. 

The  Surrogate. — All  that  appears  before  me  upon 
the  question  whether  the  petitioner  is  a  creditor,  is  the 
allegation  in  the  petition  that  she  is  a  creditor. 

The  practice  of  this  court  sLould  conform  substan- 
tially to  that  in  courts  of  record,  and  when  a  motion  is 
made,  the  moving  parties  should  be  confined  to  the  points 
referred  to  in  their  notice  or  citation ;  and  it  would  be 
very  unfair  to  expect  that  parties,  when  cited  to  meet 
one  state  of  facts,  should  be  prepared  to  meet  entirely 
different  or  additional  facts,  because  they  may  appear 
as  part  of  the  records  of  this  court.  There  seems  to  be 
a  somewhat  prevailing  notion  on  the  part  of  many  at- 
torneys that  this  court  is  presumed  in  every  proceeding 
before  it,  to  know  and  to  take  notice  of  all  papers  and 
records  filed  and  entered  in  this  oflSce.  As  well  might 
a  judge  of  the  supreme  court  be  required  to  take  notice 
of  the  papers  and  records  of  the  clerk's  oflice,  and  to  hear 
and  determine  a  motion  based  upon  any  of  them,  which 
might  be  applicable  to  the  case,  without  any  reference 
to  them  in  the  notice  of  motion. 

There  is  great  propriety  in  confining  parties  to  the 
facts  set  forth  in  the  petition,  or  raised  by  motion ; 
indeed,  no  other  rule  can  preserve  the  orderly  adminis- 
tration of  justice  in  this  court. 
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This  motion  must  therefore  be  considered  on  the  pe- 
tition, and  the  answer  thereto ;  and  it  is  clear  that  the 
petitioner  has  no  right  to  letters  of  administration  except 
she  be  a  creditor,  and  that  fact  being  denied,  that  issue 
should  be  first  determined. 

There  must,  therefore,  be  a  reference  of  that  question, 
unless  the  petitioner  shall  elect  to  discontinue  these 
proceedings,  and  move  anew  on  additional  papers.  But 
it  is  proper  to  remark  that  on  examining  the  referee's 
report,  in  respect  to  the  propriety  of  the  administratrix 
giving  security,  the  Surrogate  does  not  assume  to  pass 
upon  the  question  of  the  petitioner's  status  as  a  credi- 
tor. 

Order  accordingly. 


New  York  County.— HON.  D.  C.CALVIN,  Surroqatk.— August,  1876. 

Tucker  v.  McDbrmott. 
In  the  matter  of  the  Estate  of  James  Uglovt,  d^iceased. 

The  Surrogate  may,  of  his  own  motion,  compel  testamentary  trustees  to 
render  an  account. 

He  has  power  to  settle  an  account  so  rendered ;  and  for  that  purpose,  the 
Surrogate  of  the  city  and  county  of  New  York  may  refer  it  to  an  au- 
ditor or  referee.* 

It  is  the  uniform  practice  to  pass  upon  and  determine  the  state  of  an  ac- 
count rendered  by  an  executor  or  administrator  on  the  petition  of  a 
creditor  or  legatee,  although  there  be  no  petition  for  a  final  account- 
ing. But  without  a  petition  for  a  final  accounting,  a  decree  for  distri- 
bution will  not  be  made. 

The  desire  to  interpose  a  defence,  such  as  the  statute  of  limitations,  is  no 
excuse  for  refusing  to  refer  a  claim  against  the  estate  of  a  decedent ; 
because  any  defence  which  could  be  interposed  in  an  action  may  be 
interposed  on  a  reference. 

The  fact  that  the  court,  in  determining  an  action  against  execators,  admin- 
istrators or  trustees  does  not  charge  them  personally  with  the  costs,  is 
not  conclusive  in  their  favor,  as  to  the  allowance  of  such  costs  as  paid 
by  them,  when  their  accounts  are  rendered  in  the  Surrogate's  court. 

Where  trustees,  &o.,  are  ordered  to  account  at  their  own  costs,  the  auditor 
to  whom  the  account  is  referred  has  no  power  to  charge  the  costs  on 

*Compare  McUter  ofMitcky  post. 
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the  estate ;  nor  should  the  SuxTogate  do  so,  on  a  motion  to  confirm  his 

report. 
WLore  infants  are  concerned,  the  court  will  interfere  to  correct  an  error 

prejudical  to  them,  though  aoquiesced  in  by  their  special  guardian 

and  counsel. 
Full  commissions  are  not  allowable  to  trustees  on  an  accountiug  merelj 

because,  without  the  order  of  court  or  requirement  of  statute,  rests 

have  been  made  for  the  purpose  of  charging  the  trustee  with  interest. 
Compound  interest  should  only  be  charged  in  case  of  gross  delinquency  or 

intentional  violation  of  duty. 

This  was  a  proceeding  to  correct  an  auditor's  report 
made  on  a  reference  of  an  account  filed  by  tastameutary 
trustees  in  the  estate  of  James  Uglow,  deceased. 

On  the  16th  day  of  February,  1874,  the  late  Surro- 
gate issued  an  order  requiring  the  executors,  John  B. 
Flanigan  and  William  McDermott,  testamentary  trus- 
tees under  the  will  of  the  testator,  to  render  an  account 
of  their  proceedings  as  such,  and  that  such  accounting 
be  at  the  personal  costs  and  charge  of  such  trustees, 
unless  they  should  apply  to  the  Surrogate  for  a  final 
settlement,  within  ten  days  from  service  of  the  order. 

On  the  23d  of  March,  1874,  the  trustees  filed  their 
account,  but  failed  within  the  ten  days,  to  apply  for  a 
final  account. 

On  April  6th,  1874,  objections  were  filed  by  Gideon 
J.  Tucker,  Esq.,  guardian  of  William  E.  Uglow,  and 
Kate  P.  Uglow,  infants,  and  cestuis  que  trusty  praying 
a  reference  of  the  account.  On  the  same  day,  the 
matter  was  referred  to  Gharles  Price,  as  auditor,  who, 
on  the  25th  of  November,  following,  filed  his  report,  to 
which  exceptions  were  filed,  on  the  21st  of  December, 
1874. 

On  the  11th  day  of  January,  1876,  the  guardian 
filed  a  petition  on  behalf  of  his  wards,  setting  forth  the 
said  order  that  the  trustees'  account^  which  was  on 
motion  of  the  Surrogate,  the  filing  of  the  account,  ob- 
jections thereto,  and  order  of  reference,  and  the  repor 
of  the  referee,  finding  that  there  was  a  balance  in  th 
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bands  of  McDermott,  trastee,  applicable  to  tbe  expenses 
of  tbis  accounting,  &c.,  and  for  tbe  support  and  main- 
tenance and  education  of  tbe  infant  children^  $1,155.92, 
and  tbe  filing  of  exceptions  to  said  report.  Tbe  peti- 
tion furtber  set  fortb  tbat  on  tbe  10th  day  of  February, 
1875,  tbe  question  of  confirming  tbe  report  was  argued 
before  tbe  late  Surrogate,  but  no  order  or  decree  had 
ever  been  entered. 

Tbe  petition  also  alleged  that  tbe  said  trustees  were 
lawyers,  and  tbat  one  of  tbem,  Planigan,  was  responsi- 
ble, and  tbe  other,  McDermott,  irresponsible — tbat  Mc- 
Dermott  bad  tbe  entire  charge  of  the  triist  funds,  and 
had  mixed  them  with  bis  own  funds,  and  kept  no  sepa- 
rate account — tbat  no  inventory  was  filed,  until  ordered 
by  the  Surrogate — ^that  no  final  accounting  had  been  bad, 
and  the  estate  had  lost  thousands  of  dollars  by  said  Mc- 
Dermott's  mismanagement,  defending  suits  without  suf- 
ficient reason,  &c  Tbe  relief  demanded  by  tbe  petition 
was,  tbat  the  auditor's  report  finding  that  the  amount 
aforesaid  in  Mr.  McDermott's  hands  was  applicable  to 
tbe  expenses  of  said  accounting,  be  disallowed,  and  that 
such  expenses  of  said  accounting  be  disallowed,  and  that 
such  expenses  be  declared  to  be  at  the  cost  and  charge 
of  tbe  trustee  individually. 

Gideon  J.  Tucker,  for  tJie  petiiioner, 
George  W.  Blunt, /or  the  executor. 

The  Surrogate. — It  is  objected  by  counsel  for  the 
infants,  and  their  guardian,  that  the  Surrogate  bad  no 
authority  to  grant  an  order  of  reference  to  the  auditor, 
because  there  was  no  application  for  a  final  accounting 
and  settlement — ^the  order  only  requiring  an  accounting. 

The  cases  of  Campbell  v.  Brum  (1  Bradf.^  227),  Wester- 
veil  V.  Gregg  J  (1  Barh.  CA.,  469),  and  Smith  v.  Van  Kuren 
^  Jd.,  473),  are  cited  as  authority  for  this  objection. 
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Section  52,  (of  2  Statutes  at  La/rgey  94.,)  provides  that 
executors  and  administrators,  after  the  expiration  of 
eighteen  months  from  the  time  of  their  appointment, 
may  be  reiiuired  to  render  an  account  of  their  proceed- 
ings upon  the  application  of  each  person  having  a  de- 
mand against  the  personal  estate  of  the  deceased,  either 
as  creditor,  legatee,  or  next  of  him.  Section  54  provides 
for  the  production  of  vouchers  for  debts  and  legacies  paid, 
and  exi>enses,  and  for  examination  of  the  executors  or 
administrators  making  such  payments,  &c. ;  and  section 
55  provides  that  on  settlement  of  an  account,  the  execu- 
tors and  administrators  may  be  allowed  items  of  expen- 
diture not  exceeding  $20,  for  which  no  voucher  is  pro- 
duced, if  the  item  be  supported  by  oath,  &c.  Section 
58  provides  that  on  settlement  of  such  account,  the  ex- 
ecutx)r  or  administrator  may  be  allowed  commissions  in 
a  prescribed  amount.  Section  60  provides  for  the  final 
settlement  of  an  executor's  or  administrator's  account,  on 
his  application,  in  case  he  has  been  required  under  a  prior 
section,  to  render  the  account ;  showing  that  there  are, 
as  held  in  the  case  of  Campbell  v.  Brueriy  supra^  two  classes 
of  cases  in  which  the  Surrogate  may  proceed  to  settle 
the  account  after  it  has  been  rendered. 

Chapter  782,  of  the  laws  of  1807,  in  its  first  section, 
provides  that  the  Surrogate  shall  have  power  and  juris- 
diction to  compel  testamentary  trustees  and  guardians 
to  render  accounts  of  their  proceedings  in  the  same 
manner  as  executors,  administrators  and  guardians  ap- 
pointed by  such  Surrogate  are  now  required  to  account. 

It  is  clear  therefore,  that  the  Surrogate  had  the 
power  under  this  section  to  require  the  trustees  in 
this  matter  to  account,  and  section  52,  above  cit^d, 
provides  that  executors  and  administrators  may  be 
compelled  to  account,  on  the  motion  of  the  Surro- 
gate  himself,  and   if  no  further  proceedings   could 
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be  taken,  to  determine  the  correctness  of  the  account 
so  rendered,  the  authority  to  compel  such  an  account 
would  be  valueless,  and  the  proceeding  an  idle  cere* 
mony,  affording  no  information  or  security  to  the  par- 
ties interested  in  the  accounting.  While,  in  the  absence 
of  a  petition  or  citation  for  that  purpose,  the  Surro- 
gate has  no  power  to  order,  under  a  final  decree,  the 
distribution  of  the  estate  as  upon  a  final  accounting, 
yet  it  is  apparent  that  in  order  to  make  the  accounting 
on  the  Surrogate's  motion  effectual  for  any  practical 
purpose,  he  must  have  authority  to  pass  upon  the  cor- 
rectness of  the  account,  and  for  ttat  purpose  the  Re- 
vised /8<atuf68  provided  that  the  executor  or  administra- 
tor may  be  examined  in  respect  thereto ;  and  it  is  the 
uniform  practice  to  pass  upon  and  det/ermine  the  state 
of  the  account  rendered,  when  rendered  on  the  applica- 
tion of  a  creditor,  or  legatee,  and  though  there  was  no 
petition  for  a  final  accounting,  I  see  no  good  reason 
why  such  accounting  may  not  be  as  conclusive  upon  all 
the  parties  represented  therein,  as  though  it  were  final. 

By  chapter  359,  of  the  laws  of  1870,  section  6,  it  is 
provided  that  in  any  accounting  in  the  Surrogate's 
Court,  or  any  other  proceeding  therein,  the  Surrogate 
may  appoint  a  referee  to  take  testimony  as  to  the  facts 
in  relation  thereto,  to  examine  the  accounts  rendered  to 
said  Surrogate,  to  hear  and  determine  all  disputed 
claims,  and  other  matter  relating  to  said  account,  and 
to  make  a  report  thereon,  subject  to  the  confirmation  of 
the  Surrogate. 

Under  this  section  T  entertain  no  doubt  of  the  author- 
ity of  the  Surrogate  to  make  the  order  of  reference  to 
the  auditor  in  this  matter. 

By  section  71,  (2  Statutes  at  LargeydS,)  it  is  pro- 
vided that  whenever  an  account  shall  be  rendered,  and 
finally  settled,  the  Surrogate  shall  make  a  decree  for 
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payment  and  distribution  of  what  shall  remain  among 
certain  legatees,  widow,  and  next  of  Mn,  according  to 
their  respective  rights,  and  settle  and  determine  all 
questions  concerning  any  debt,  claim,  legacy,  bequest, 
or  distributive,  share,  &c.,  showing  that  the  decree  of 
distribution  is  to  follow  the  final  settlement  of  an  ac- 
count. 

There  seems  no  reason  to  doubt  that  as  this  account- 
ing is  not  final,  no  such  decree  can  be  entered  in  this 
case ;  yet  in  order  to  afford  any  practical  advantage  to 
any  of  the  parties  before  the  court  in  this  proceeding, 
there  should  be  a  decree  entered  finding  substantially 
the  state  of  the  account  to  the  time  when  the  same  was 
rendered  under  the  order  initiating  this  proceeding. 

I  must,  therefore,  for  that  purpose,  examine  and  pass 
upon  the  report. 

The  exceptions  filed  to  the  auditor's  report,  which 
seems  to  me  to  demand  particular  attention  are : 

First — Those  relating  to  the  expenses  attendant 
upon  the  prosecution  of  the  claim  of  Mrs,  Uglow, 
against  the  estate,  which  was  i^resented  and  disputed, 
and  respecting  which  an  offer  was  made  on  the  part  of 
the  claimant  to  refer  under  the  statute,  and  a  refusal 
given  on  the  part  of  the  trustees. 

Second. — To  that  part  of  the  report  which  finds  that 
the  balance  in  the  hands  of  the  trustees  is  applicable  to 
the  expenses  of  this  accounting. 

There  is  in  this  case  a  further  question  by  the  report 
as  to  the  propriety  of  the  charge  for  full  commissions  on 
annual  rests,  which,  however,  seems  not  to  have  been  ex-^ 
cepted  to  by  the  special  guardian  respecting  the  infants. 
The  annual  rests  seem  to  have  been  made,  because 
of  the  counsel  for  the  infants  demanding  that  the  trus- 
tees should  be  charged  in  their  account  with  interest, 
and  that  annual  rests  for  that  purpose  should  be  made. 
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As  to  the  first  question  raised,  the  referee  seems  to 
assume  that  the  expenses  which  attended  that  litigation 
amounted  to  about  $1,800 :  the  special  guardian  excepts 
upon  the  same  theory,  but  an  examination  of  the  testi- 
mony shows  that  the  costs  entered  in  the  judgment  were 
$417.26,  and  there  seems  to  have  been  nothing  before 
the  auditor,  showing  the  amount  of  referee's  fees  in  that 
action,  which  would,  in  case  of  a  reference  under  the 
statute,  probably  have  amounted  to  about  the  same, 
and  from  the  evidence,  it  is  impossible  to  determine 
how  much  should  be  charged  to  the  tmstees,  by  way  of 
expenses  unnecessarily  incurred  by  reason  of  their  re- 
fusal to  refer. 

Section  41,  of  (2  Statute  at  Large^  92),  provides  that 
no  costs  shall  be  recovered  against  executors  or  adminis- 
trators to  be  levied  on  their  property,  or  the  property  of 
the  deceased,  unless  it  appear  that  the  demand  on  which 
the  action  was  founded,  was  presented  within  the  time 
required, — that  its  payment  was  unreasonably  resisted, 
or  neglected,  or  that  the  defendant  refused  to  refer  the 
same,  according  to  the  statute,  in  which  case  the  court 
may  direct  such  costs  to  be  levied  on  the  proi>erty  of  the 
defendant,  or  of  the  deceased,  as  shall  be  just,  having 
reference  to  the  facts  that  appear  on  the  trial.  On 
the  part  of  the  trustees,  it  is  urged  that  they  should  not 
be  personally  charged  with  the  costs  of  the  action 
brought  by  Mrs.  Uglow  against  the  trustee  on  her  claim, 
because  they  desired  to  raise  the  question  of  the  statute 
of  limitations,  &c. 

A  suflBcient  answer  to  this  suggestion  is  that  any  de- 
fence which  may  be  interposed  in  an  ordinary  action  to 
recover  the  amount  of  the  claim  may  be  raised  on  a  ref- 
erence under  the  statute,  and  it  is  occasion  for  surprise 
that  the  trustees  in  this  matter  who  are  reputable  law- 
yers, should  make  such  an  excuse  for  refusing  to  refer. 
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(See  Redfield  Surr.  Pn^  296 :  Tracy  v.  Suydam,  30  Barb.y 
110;  Dayton  on  Surrogates^  389 J 

It  is  <also  urged  as  a  reason  why  the  trustees  on  this 
accounting  should  not  be  charged  with  1  he  costs  ot  that 
action,  that  the  court  did  not  direct  such  costs  to  be 
levied  on  the  property  of  the  defendants,  and  that  it 
was  peculiarly  within  the  province  of  that  court  to  pass 
upon  that  question. 

For  the  purpose  of  that  action,  it  is  true  that  it  was 
for  the  court  to  determine  the  question  whether  the 
payment  of  the  claim  had  been  unreasonably  resisted, 
or  there  had  been  a  refusal  to  refer ;  but  in  that  question 
the  parties  seeking  to  charge  the  trustees  were  not  rep- 
resented, and  it  may  have  beeu  a  question  of  indifference 
to  the  plaintiff  in  that  action,  whether  the  costs  were 
charged  upon  the  trustees  individuallj ,  or  upon  the 
estate.  Her  neglect  to  apply  to  the  court  for  such  a 
direction  cannot  estop  the  objection  in  this  proceeding ; 
and  if  the  amount  were  considerable,  and  reasonably  as- 
certained, I  should  not  hesitate  to  hold  that  the  trustees 
might  be  charged  personally  with  the  costs  in  this  ac- 
tion, or  rather  their  account  charging  the  estate  there- 
with, be  disallowed. 

But  the  proof  before  the  auditor  does  not  sufl3ciently 
define  the  loss  to  the  estate,  by  reason  of  the  refusal  to 
refer.  The  amount  paid  to  counsel  representing  the 
trustees  in  that  action  may  not  have  been  greater 
than  would  have  been  charged  for  the  like  services  before 
a  referee  under  the  statute. 

A  considerable  proportion  of  the  $1,800  mentioned 
in  the  auditor's  report,  and  in  the  exceptions  filed  there- 
to, is  made  of  interest  accruing  upon  the  original  claim 
during  the  pendency  of  the  litigation,  and  under  the  cir- 
cumstances of  the  case,  I  am  not  able  to  say  that  the 
auditor  committed  any  error  in  his  finding  upon  that 
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question.  As  to  the  second  exception,  I  think  it  quite 
clear  that  it  is  well  taken.  The  terms  of  the  order  pro- 
vide that  the  accounting  shall  be  at  the  expense  of  the 
trustees,  and  I  know  no  authority  that  an  auditor  has, 
to  change  the  terms  of  the  order  by  his  report,  and  it 
seems  to  me  equally  clear,  that  while  that  order  stands, 
the  i)resent  Surrogate  should  respect  its  provisions  and 
that  he  has  no  power  to  set  it  aside,  on  a  motion  to  con- 
firm an  auditor's  report. 

It  may  be  urged  against  this  construction  of  the  or- 
der, that  when  the  order  was  made,  it  only  contemplated 
a  formal  rendering  and  filing  of  the  account,  and  did  not 
embrace  an  investigation  respecting  its  correctness ;  but 
I  have  already  suggestijd  that  the  statute  providing 
for  such  an  accounting  pre-supposed  the  authority  of 
the  Surrogate  to  investigate,  and  pass  upon  the  correct- 
ness of  the  account ;  and  in  this  ca$»e  both  logically  and 
equitably  the  terms  of  the  order  should  be  followed,  be- 
cause the  investigation  of  the  account  before  the  audi- 
tor has  resulted  in  material  additions  to  the  charges 
against  the  trustees,  and  has  shown  that  the  account  in 
several  particulars  was  not  correct. 

The  question  as  to  the  charges  of  compound  interest, 
and  allowing  full  commissions  on  annual  rests,  is  one 
of  embarrassment  because  of  the  peculiar  manner  in 
which  this  question  is  treated  by  the  special  guardian, 
and  the  auditor. 

The  auditor  seems  to  base  the  allowance  of  full 
commissions  upon  the  claim  of  the  special  guardian 
that  interest  should  be  charged  to  the  trustees  on  the 
funds  remaining  in  their  hands,  and  the  special  guardian 
appears  to  have  acquiesced  in  that  finding,  as  he  has  in- 
terposed no  exception  to  the  auditor's  report  in  that 
particular,  the  result  of  which  is  the  charging  of  the  trus- 
tees with  $200.33,  as  interest,  and  the  sum  of  $114.35 
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is  credited  to  them  by  way  of  commissions,  and  an  ex- 
cess over  ordinary  commissions,  amounting  to  $597.79, 
If  this  st  ate  of  things  was  acquiesced  in,  by  the  counsel 
acting  as  special  guardian  in  these  proceeding's  with 
ftill  knowledge  of  its  consequences,  it  would  be  embar- 
rassing to  interfere  with  the  finding  of  the  auditor  iu 
that  respect,  and  yet  where  such  injustice  towards  in- 
fants is  api)areDt,  it  is  be  the  obvious  duty  of  this 
court  to  correct  the  error,  and  set  the  infant  claim- 
ants right;  but  I  think  that  the  auditor  fell  into  an 
error  when  he  supposed  that  because  annual  rests  might 
l)e  made,  full  commissions  should  be  charged  against 
the  estate. 

The  earlier  cases  seem  to  hold  that  such  commissions 
are  only  chargeable,  in  cases  where  annual  rests  are 
made  under  the  order  of  courts^  for  the  purpose  of  charg- 
ing executors  with  interest.  {Vanderhuyden  v.  Vandsr- 
huydeHy  2  Paige,  287 ;  Matter  of  Bank  of  Niagara,  6  Id., 
213 ;  ITosacIc  v.  Rogers,  9  Id.,  461 ;  Bennett  v.  Cliainn, 
3  Sandf,  073 ;  Fisher  v.  Fislier,  1  Bradf.,  335.)  But 
the  more  recent  decisions  authorize  annual  rests,  and 
full  commissions,  in  all  cases  where  such  accounting  is 
made  under  the  requirements  of  a  rule  of  court,  or  by 
the  provisions  of  a  statute,  {Morgan  v.  Hannas^  13  Abb. 
Pr.,N.S.,  3{yl,)  \ 

It  is  clear  however,  that  as  yet  there  have  been  no 
annual  rests  in  this  account  under  the  order  of  the  Court 
for  the  puq)ose  of  charging  the  trustees  iiitnest,  nor 
was  there  an  accoimting  annually,  pursuant  to  the  stat- 
utes, and  I  see  no  reason  for  charging  full  commissions 
according  to  the  auditor's  report,  nor  am  I  able  to  per- 
ceive any  good  reason  based  upon  the  evidence  in  this 
matter  for  charging  the  trustees  with  compound  inter- 
est. The  charge  of  compound  interest,  is  based  upon 
evidence  of  gross  delinquency,  or  an  intentional  viola- 
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tion  of  duty.  {Eedfield  Surr.  Pr.^  400).  The  evidence 
before  tbe  auditor,  in  my  opinion,  does  not  warrant  the 
finding  that  the  trustees,  or  either  of  them,  had  been 
guilty  of  gi'oi^s  delinquency,  or  intentional  violation  of 
duty.  In  the  respects  above  suggested,  the  auditor's 
report  should  be  modified  and  in  other  respects  con- 
firmed. 

Order  accordingly. 


New  York  County— HON.  D.  C.  CALVIN,  Surkogate.— August,  1876. 

Graham  v.  Van  Duzbr. 

In  the  matter  of  the  JEstats  of  William  J.  Van  Duzer, 

deceased. 

The  wrongful  act  of  the  executor  or  administrator  in  commingling  trust 
funds  held  by  the  decedent  with  funds  of  the  estate,  cannot  be  allow- 
ed to  prejudice  the  cestui  que  trust. 

The  decedent  received  for  the  price  of  property,  sold  by  him  as  agent,  a 
draft  payable  to  his  own  order  for  a  sum,  of  which  part  belonged  to 
himself  for  commissions,  and  part  to  his  principal.  The  executrix  col- 
lected the  draft,  and  mingled  the  proceeds  with  the  moneys  of  the 
estate. 

Held,  that  the  principal  was  entitled  to  be  paid  in  preference  to  cred- 
itors of  the  estate ;  and  if  need  be,  in  preference  to  funeral  expenses. 

This  was  a  petition  for  payment  of  a  claim  against 
the  estate  of  William  J.  Van  Duzer,  deceased. 

The  question  submitted  in  this  matter,  was,  whether 
John.  E.  Graham,  the  petitioner,  is  entitled  to  a  prefer- 
ence over  the  ordinary  creditors  of  the  estate,  under  the 
following  circumstances. 

The  testator  received  a  wagon  of  the  petitioner,  to 
sell  on  commission,  with  instructions  to  sell  the  same  for 
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$250,  and  retain  the  balance  over  and  above  that  sum, 
for  his  commissions. 

A  sale  of  the  wagon  was  made  by  the  testator,  in 
his  life-time,  in  payment  for  which  he  took  a  check  or 
draft,  payable  to  his  order.  This  draft  after  his  decease 
was  collected  by  the  executrix,  and  the  proceeds  were 
retained  by  her. 

On  the  part  of  the  claimant,  it  was  urged  that  the 
wagon  in  question  and  the  i)urchase  price,  to  the 
amount  of  $250,  was  a  trust  in  the  hands  of  the  testa- 
tor, and  that  he  had  no  power  by  any  act  of  his  to  di- 
vest the  trust  impressed  upon  it  by  the  parties,  and  that 
the  representative  of  the  estate  could  take  only  the 
property  belonging  to  rhe  testator,  and  had  no  right  or 
power  to  divest  the  claimant  of  his  ownership  of  the 
money  received  for  his  property. 

The  claim  was  resisted  upon  the  ground  that 
the  specific  money  having  been  deposited  to  the 
credit  of  the  executrix,  with  other  funds  could  not 
be  traced  by  any  ear  mark,  and  that  thereby  the 
tnist  was  changed  to  an  ordinary  obligation  against  the 
estate. 

McDonald  &  CoRNELL,/or  the  petitioner, 
F.  J.  McKee, /or  the  executor. 

The  Surrogate. — In  Moses  v.  Murgatroyd  (1  Johns. 
Ch.^  118)  it  was  decided  that  property  held  in  trust  does 
not  pass  to  the  representatives  of  the  trustee,  but  as 
long  as  it  can  be  traced  and  distinguished  it  enures  to 
the  benefit  of  the  cestui  que  trust  (See  also  Kip  v. 
Banlc  of  N.  Y.,  10  Johns.j  63.) 

In  Van  Alleyn  v.  Commercial  American  National 
Banlc  (52  N.  Y.,  1),  after  an  examination  of  several  au- 
thorities, it  is  held  substantially  that  the  deposit  of  trust 
funds  commingled  with  others  does  not  divest  the  fund 
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of  its  trast  character,  or  prevent  the  cestui  que  trust  from 
enforcing  his  right  thereto,  and  in  that  case,  Chief  Jus- 
tice OnuRcn  cites  with  approbation  the  decision  of  the 
English  Court  of  Appeals  in  chancery,  reversing  the  mas- 
ter of  the  rolls,  in  PenneR  v.  DesseU  [4  DeOex^  M.  &  0,j 
372)  in  which  Lord  Justice  Knight  Buuce  says,  "  When 
a  trustee  pays  trust  money  into  u  bank,  to  his  credit^  the 
account  being  a  simple  account  with  himself,  not  mark- 
ed or  distinguished  in  any  other  manner,  the  debt  thus 
constituted  from  the  bank  to  him,  is  one  which  as  long 
as  it  remains  due,  belongs  specifically  to  the  trust,  as 
much  and  as  eflfectually  as  money  so  paid  would  have 
done,  had  it  specifically  been  placed  by  the  trustee  in  a 
particular  repository  and  so  remained  ;  that  is  to  say,  if 
the  specific  debt  shall  be  claimed  on  behalf  of  the  cestfd 
que  trusU  it  must  be  deemed  specifically  theirs.  This 
state  of  things  would  not,  I  apprehend,  be  varied  by  the 
circumstance  of  the  bank  holding  also  for  the  trustee,  or 
owing  also  to  him  money  in  every  sense  his  own.^' 

Lord  Justice  Turner,  in  considering  the  same  case, 
after  stating  that  if  trust  funds  be  paid  into  a  bank  to 
the  creditor  of  the  trustee,  it  would  belong  to  the  trust, 
and  not  to  the  private  estate  of  the  trustee,  makes  this 
enquiry :  "  Then  suppose  the  trustee  subsequently  pays 
in  money  of  his  own,  not  belonging  to  the  trust,  to  tho 
same  account,  would  the  character  of  the  moneys  which 
he  had  before  paid  in,  of  the  debt  which  had  before  ac- 
crued, be  altered  ?  "  The  principle  involved  in  this  case 
is,  whether  a  wrongful  act  bj'^  the  executor,  in  com- 
mingling the  trust  fund  with  the  others,  can  divest  the 
cestui  que  trust  of  his  right  to  the  money  as  such. 

The  rights  of  creditors  in  whose  interest  the  execu- 
trix resists  a  preferential  claim  of  the  cestui  que  trust 
are  not  affected  by  the  enforcement  of  the  rights  of  the 
cestui  que  trustj  becanse  neither  the  property  nor  its  pro- 
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ceeds  ever  belonged  to  the  testator  or  to  the  creditors ; 
and  to  hold  that  by  the  commingling  of  the  trust  funds 
\irith  others,  the  character  of  the  trust  was  lost,  and  the 
fiiBd  made  applicable  to  the  payment  of  the  ordinary 
creditors  of  the  estate,  would  be  to  allow  the  represen- 
tative of  the  estate,  by  his  wrong,  to  vest  the  trust  fund 
in  the  trustee  or  his  representative ;  a  principle  hostile 
to  well  settled  law,  and  repugnant  to  every  principle  of 
justice,  and  I  am  of  opinion  that  the  claimant  cestui  que 
trust  is  entitled  to  be  paid  in  full,  the  amount  of  his 
claim  in  preference  to  any  ordinary  debt  of  the  estate, 
and  if  need  be,  in  preference  to  funeral  and  other  ex- 
penses. 

Order  accordingly. 


Kew  York  Countt.~HON.  D.  C.  CALVIN,  Surrogate.— August,  1876. 

Smith  v.  Howell. 
In  the  matter  of  the  Estate  of  John  S.  Howell,  deceased. 

If  an  executor  or  administrator  has  rendered  an  accoant  showing  assets 
applicable  to  the  paymeut  of  a  judgment,  the  judgment  creditori  on 
petitioniDg  for  leave  to  issue  execution,  need  not  cite  him  to  account. 

If  the  assets  have  been  materially  reduced  since  the  account  was  rendered 
it  is  for  the  executor  or  administrator  to  show  the  fact,  distinctly,  in 
answer  to  the  petition.  A  mere  allegation  that  the  amount  of 
auh  appearing  in  the  account  has  been  reduced  by  payments,  is  not 
enough. 

It  $eefM  that  if  the  account  has  been  finally  settled,  the  Surrogate's  leave 
is  not  necessary  before  issuing  execution. 

The  Surrogate  should  not  refuse  leave  to  issue  execution  because  an  ap- 
peal by  the  executor  or  administrator  is  pending,  unless  the  neces- 
sary security  to  stay  proceedings  has  been  given. 

When  a  sufficiency  of  assets  clearly  appears,  it  is  the  duty  of  the  Surrogate 
to  allow  execution  to  issue.* 


*  Compare  JVallacey.  Smnion  (64  N.  Y.,  188)  as  to  construction  and  effect 
of  the  statute. 
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This  was  an  application  for  leave  to  issue  execution 
on  a  judgment  recovered  by  the  petitioner  against  the 
executors  of  the  will  of  John  S.  Howell,  deceased,  for 
the  sum  of  $5,211.60,  damages  and  costs,  after  a  trial 
had  on  the  merits,  June  15th,  1876. 

The  petition  set  forth  the  recovery  of  judgment  and 
that  it  remained  it  full  force  and  unpaid ;  that  the  exec- 
utors had  filed  their  account,  as  such,  in  the  Surrogate's 
office,  by  which  it  appeared  that  they  had  in  their  hands 
the  sum  of  120,000,  in  securities,  and  about  $4,000,  in 
cash,  applicable  to  the  payment  of  the  judgment.  On 
tliis  petition,  an  order  to  show  cause  was  granted  and 
served. 

By  an  affidavit  of  the  attorney  of  the  executors  it 
was  alleged  that  the  action  in  which  the  judgment  was 
obtained  was  begun  in  the  testator's  life-time,  and  was 
pending  at  his  death,  and  thereafter  was  revived  and 
continued  against  the  executors.  It  had  been  twice 
tried,  and  on  each  time  resulted  in  favor  of  the  plain- 
tiflf.  From  the  first  judgment  the  executors  appealed 
to  the  general  term,  where  the  judgment  was  reversed, 
and  a  new  trial  ordered,  costs  to  abide  the  event. 
After  the  second  trial,  the  costs  of  the  former  trial, 
as  well  as  of  the  second,  were  taxed,  and  included 
in  the  judgment,  together  with  five  per  cent,  allow- 
ance. The  executors  appealed  from  the  latter  judg- 
ment, and  the  orders  allowing  costs  and  allowances, 
and  this  appeal  was  still  pending,  and  likely  to  be 
determined  in  October  next.  They  appealed  in  good 
faith,  and  were  advised  that  the  judgment  would  be  re- 
versed and  that  if  they  should  pay  the  present  judgment 
and  a  reversal  of  the  same  should  follow,  restitution 
could  not  be  procured.  The  executors  had  securities 
in  their  hands,  consisting  of  bonds  secured  by  mortgage 
on  real  estate,  except  $700  in  bank ;  one  of  the  mort- 
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gages  was  now  being  foreclosed.  The  executors  had 
filed  their  account,  and  it  had  been  referred  to  an  audi- 
tor, and  the  proceedings  thereon  were  still  pending, 
which  account  was  prior  to  this  application,  and  the 
petitioner  was  cited  to  appear  thereon.  The  amount  of 
cash  api)earing  in  their  account  had  been  reduced  by 
payments.  The  executors  did  not  file  an  undertaking 
on  appeal,  to  stay  the  execution,  because  it  was  diflSicult 
to  procure  the  requisite  sureties. 

H.  E.  Farnsworth,  for  ihz  executors. 
M.  Daly,  ^; «  *  the  legatee. 

The  Surrogate. — On  behalf  of  the  executors,  it  is 
claimed  that  the  proceedings  are  irregular, — Firstj 
because  no  citation  has  been  issued,  according  to  the 
statute,  requiring  the  executors  to  appear  and  account ; 
Second^  because  there  has  been  no  accounting,  and  Thirdj 
because  the  executors  having  rendered  their  account 
prior  to  this  application,  the  application  must  be  held 
to  apply  to  section  32  (2  Statutes  at  Large^  90).  Some 
confusion  is  created  in  attempting  to  harmonize  that  sec- 
tion with  section  19th  and  20th  (2  Statutes  at  Large^  120). 

By  section  19,  it  is  provided  that  a  creditor  who  has 
obtained  judgment  against  executors,  or  administrators, 
after  a  trial  at  law  upon  the  merits,  may  apply  to  the 
Surrogate  for  an  order  against  such  executors  or  admin- 
istrators, to  show  cause  why  an  execution  on  such  judg- 
ment should  not  be  issued,  and  section  20  provides  that 
on  such  application,  the  Surrogate  shall  issue  a  citation, 
requiring  the  executor,  or  administrator  to  account,  and 
if  upon  such  accounting  there  shall  appear  to  be  assets 
in  their  hands  properly  applicable  to  the  payment  in 
whole  or  in  part  of  said  j  udgment,  the  Surrogate  may 
order  such  execution  to  issue  for  the  amount  so  appli- 
cable. 

This  proceeding  seems  to  be  confined  to  a  judgment 
obtained  on  a  trial  at  law  upon  the  merits,  but  evidently 
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the  accountiDg  is  to  be  made  for  the  purpose  of  ascer- 
taining whether  there  be  assets  in  the  hands  of  the  exe- 
cutors, or  administrators,  applicable  to  such  payment, 
and  I  see  no  reason  why  such  an  accounting  should  be 
made  upon  each  and  every  application  for  such  execu- 
tion. If  by  the  account  already  rendered  there  shall 
appear  to  be  assets  in  hand  so  applicable,  such  a  pro- 
ceeding would  seem  to  be  absurd. 

The  objection  that  since  the  rendering  of  the  account 
the  assets  may  have  been  exhausted,  or  reduced  b}'  pay- 
ment of  other  claims,  cannot  be  sustained  for  the  reason . 
that  it  is  not  so  alleged  in  the  answering  affidavit,  and 
it  affirmatively  appears  by  the  petition  that  such  assets 
are  in  the  hands  of  these  executors.  Section  32  (2  StaU 
utes  at  Large^  90),  above  cit-ed,  provides  that  execution 
upon  a  judgment  against  the  executors  or  admiuistra- 
tors,  shall  not  issue  until  an  account  of  his  administra- 
tion shall  be  rendered  and  settled,  or  unless  on  an  order 
of  the  Surrogate  who  appointed  him,  and  this  section  I 
understand  to  apply  to  all  judgment,  whether  entered 
on  a  trial  on  the  merits,  or  by  default,  or  otherwise, 
which  seems  to  provide  that  in  cases  of  accounts  which 
have  been  settled,  execution  may  issue  without  an  order 
of  the  Surrogate,  but  in  other  oases  it  must  be  by  order 
of  the  court. 

It  is  not  pretended  that  the  account  in  this  matter 
has  been  settled ;  therefore  under  the  second  alternative 
of  the  section,  execution  may  be  issued  upon  the  order 
of  the  Surrogate  in  a  "  proper  case." 

As  to  the  objections  that  an  appeal  has  been  taken 
and  is  likely  to  be  determined  in  a  short  time,  it  is  suffi- 
cient to  say  that  the  statute  prescribes  the  mode  of  stay- 
ing proceedings  upon  such  appeal,  and  it  would  be  a 
great  hardship  to  allow  an  appeal  to  be  taken  without 
the  security  required  for  a  stay  of  proceedings,  and  yet 
make  that  appeal  serve  the  purpose  of  a  stay. 
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The  counsel  for  the  executors  claims  that  under  the 
circumstances  of  this  case,  the  order  ought  to  be  refus^ 
ed,  because  it  is  discretionary,  and  cites  the  case  of 
Mount  V.  Mitchdl  (31  N.  Y.,  356),  as  an  authority  upon 
that  subject,  but  that  authority  does  not  sustain  the  pro- 
position. It  does  hold  that  the  decision  of  the  Surro- 
gate upon  the  question  of  sufficiency  of  assets  shall  be 
conclusive  upon  that  point,  and  therefore  no  aj^peal 
could  be  brought  to  correct  or  reverse  such  decision ; 
but  it  seems  to  me  when  a  sufficiency  of  assets  clearly 
appears,  it  is  the  obvious  duty  of  the  court  to  order  exe- 
cution to  issue,  for  the  language  of  the  statute  is,  that  if 
upon  such  accounting  (not  a  final  settlement  of  the  ac- 
count) it  shall  appear  that  there  are  assets  in  the  hands 
of  such  executor  or  administrator,  properly  applicable 
to  the  payment  in  whole  or  in  part  of  the  judgment  so 
obtained,  the  Surrogate  shall  make  an  order  that  execu- 
tion be  issued  for  the  amount  so  applicable. 

I  see  no  good  reason  why  execution  should  not  issue 
in  this  case  for  the  full  amount  of  the  judgment,  I  am 
unwilling  to  establish  any  such  practice,  as  that  an  ap- 
peal without  surety  for  the  purpose  of  staying  execution 
shall  answer  the  purposes  of  such  stay,  especially  when 
it  appears  that  the  appellants  have  available  securities 
in  their  hands  to  nearly  four  times  the  amount  of  the 
judgment. 


Order  accordirgly. 
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Matter  of  Eitch. 
In  the  matter  of  the  Estate  of  Thomas  B.  Eitch,  deceased. 

One  of  sereraL  execntors  or  adminifitnitorB  nmj  be  compelled  to  «c- 
coant,  and  the  account  be  contested,  by  his  co-executor  or  co-adminis- 
trator. 

The  case  of  Shumway  v.  CooptTf  16  Barb,,  556,  explained  and  limited. 

An  account  so  rendered  may  be  referred  to  an  auditor. 

The  fact  that  the  legatee's  consent  to  the  account,  and  object  to  the  con- 
test, is  not  ground  for  refusing  to  refer  the  account. 

Wherever  the  Surrogate's  court  has  power  to  compel  the  representatire  of 
an  estate  to  account,  it  has  implied  powerto  pass  upon  the  accuracy 
of  the  account,  and  to  refer  it  to  an  auditor  for  this  purpose.* 

This  was  an  application  by  one  executor  of  the  will 
of  Thomas  B.  Eitch,  deceased,  to  compel  his  co-executors 
to  render  an  account  of  their  proceeding  as  such.  A  citar 
tion  was  issued  and  served,  and  an  account  rendered 
and  filed,  to  which  objections  were  interposed ;  and  an 
auditor  was  appointed. 

An  additional  account  was  then  filed,  and  the  proc- 
tor for  the  legatee,  appeared,  and  filed  a  retainer  by  the 
legatees,  and  a  statement  signed  by  them,  that  they  are 
satisfied  with  the  conduct  of  the  executors,  and  ask  the 
protection  of  this  court  against  the  expenses  which  will 
attend  the  accounting. 

The  petitioner  alleged  by  way  of  affidavit  that  he 
was  specially  named  as  executor,  and  was  requested  to 
act  by  the  testator  as  a  disinterested  person,  and  the 
testator  exacted  a  promise  that  he  would  so  act, — ^that 
the  other  executors  were  partners  in  business, — that  two 
of  the  legatees  were  daughters  of  one  of  the  executors, 
and  all  of  them,  under  the  infiuence  of  said  executors. 

*  Compare  Tuckn'  r,  McDermottf  ante  p.  312. 
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That  the  widow  was  a  life  tenant  without  business 
capacity y — ^that  the  other  executors  had  treated  the  pe- 
titioner with  disrespect, — ^had  assumed  the  control  of  all 
the  assets,  and  sought  to  obtain  a  power  of  attorney 
from  him  to  take  the  absolute  control  of  the  estate. 

A.  Dbwitt  Baldwin,  for  petitioner, 
John  L.  Davbnport,  opposed. 

The  Surrogate. — It  is  objected  by  the  proctor  for 
tbe  legatees  that  the  petitioner  has  no  standing  in  court 
for  the  purpose  of  these  proceedings,  particularly  to 
contest  the  account,  because  not  embraced  within  the 
provisions  of  2  Statutes  at  Large^  97,  section  63. 

The  language  of  that  section  is  as  follows :  "Any 
creditors,  legatees,  or  other  person  interested  in  the  es- 
tate of  the  decased,  or  next  of  kin,  or  otherwise,  may 
attend  the  settlement  of  such  account  and  contest  the 
same."  The  counsel  for  the  legatee  cited  Dayton  on 
Sum,  487. 

On  examination  of  the  statute  and  authorities,  and 
such  reflection  as  I  have  been  able  to  give  the  subject, 
I  think  the  construction  put  upon  the  section  in  (jues- 
tiou  by  the  learned  author  named,  is  quite  too  narrow* 
Indeed  at  the  bottom  of  the  page,  he  is  compelled  to 
make  an  exception  in  favor  of  a  widow,  because  she  is 
within  the  equity  and  spirit  of  the  section.  Counsel  also 
cite  the  case  of  Shumway  v.  Cocper  (16  Barb.y  636),  but  an 
examination  of  that  case  shows  that  the  objections  to 
calling  an  administrator  to  an  account  in  that  case  was, 
that  the  petitioner  was  an  heir  at  law,  not  next  of  kin,  and 
as  the  administrator  took  nothing  of  the  real  estate,  the 
heir  at  law  had  no  status  to  call  him  to  an  account  in 
respect  to  the  personalty ;  and  whatever  is  said  in  the 
opinion  of  tlie  court,  upon  the  subject  of  the  authority 
of  the  Surrogate,  under  the  section  in  question,  was 
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clearly  obiter  dictiiniy  and  is  not  applicable  to  a  Ciise  like 
the  present. 

In  Wood  V.  Brown  (34  N.  Y.,  337,)  in  discussing  the 
power  of  a  court  of  equity  to  entertain  an  action  in  be- 
half of  one  executor,  against  his  co-executor,  Mr.  Jus- 
tice Morgan  says :  "  In  my  opinion  the  Surrogate  may 
interfere  either  at  the  suggestion  of  the  co-executor,  or 
of  the  creditors  and  legatees,  in  case  the  defendant  re- 
fuses to  perform  any  duty,  which  the  law  casts  upon  him, 
and  which  is  necessary  ta  be  done,  to  preserve  the  es- 
tate." And  in  Valentine  v.  Yalentine^  (2  Barb.  C/i.,  530) 
it  is  held  that  the  fact  that  property  was  to  be  held  in 
trust  by  the  executors  until  the  death  or  restoration 
of  the  lunatic  to  sanity  founded  no  objections  to  the 
settlement  of  the  account  of  tie  executors,  for  the  pur- 
pose of  determining  what  the  amount  of  the  trust  fund 
was.    And  see  Redfield  Surr.  Pr.  245. 

It  is  admitted  by  counsel,  that  the  Surrogate  had 
I>ower  to  compel  an  accounting  in  this  case,  but  he 
seems  to  assume  that  the  rendering  of  the  account  ex- 
hausts the  power  of  the  Surrogate  in  the  premises. 

I  have  had  occasion  in  a  recent  case  to  consider  this 
question,  and  I  am  of  the  opinion  that  wherever  this 
court  has  the  power  to  compel  a  representative  of  an 
estate  to  render  an  account,  that  proceeding  involves 
the  authority  to  consider  and  pass  upon  the  accuracy  of 
the  account  and  to  refer  it  to  an  auditor  to  determine 
its  accuracy,  otherwise  the  power  to  compel  an  account 
would  be  absurd,  and  an  idle  ceremony,  and  the  account 
might  be  imperfect,  defective,  or  false,  without  any 
redress  on  the  part  of  those  interested  in  the  account. 
But  I  am  not  left  solelv  to  the  reasonableness  of  this 
doctrine,  as  it  seems  to  be  fully  sustained  by  the  able 
and  persuasive  reasoning  of  the  Surrogate,  in  Ee  Jones 
(1  Red/.,  263). 
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I  entertain  no  doubt  that  Ihe  proceeding  for  the  pur- 
pose of  testing  the  correctness  of  the  account  rendered 
in  this  matter  is  proper,  and  should  be  enforced  by  this 
court,  whether  on  the  application  of  the  co-executor  or 
on  the  motion  of  the  Surrogate 

The  order  of  reference  to  an  auditor  must  stand, 
which  should  include  also,  the  additional  or  corrected 
account  rendered. 

Order  accordingly. 


New  York  County. — ^HON.  D,  C.  CALVIN,  Surrogate. — September, 

1876. 

BOHBB  V.  BRUNER. 

In  the  matter  of  the  Estate  of  Henry  Bruner,  deceased. 

Under  a  will  which  directs  the  executors  to  convert  into  money  the 
personally  not  securely  iDvested,  and  invest  and  keep  it  invested  on 
bond  and  mortgage  or  public  stocks, — they  have  not  authority  to  loan 
on  mere  personal  security,  and  at  less  than  the  lawful  rate  of  interest* 

An  executor  who  does  so  is  liable,  personally,  not  only  for  the  safety  of 
the  principal,  but  for  the  lawful  rate  of  interest. 

Under  a  bequest  of  "  the  income''  oi  real  estate  "  after  payment  of  taxes," 
assessments  are  not  to  he  dedacted  from  the  iucome.* 

It  is  not  au  insuperable  objection  to  allowing  a  gross  sum  for  disbursements 
made  by  the  executor  in  managing  the  estate  for  a  series  of  years, 
that  he  is  not  able  to  give  in  detail  all  the  various  items  of  charge. 

The  executor  may  be  allowed  for  clerk  hire  necessarily  incurred  in  the 
administration  of  the  estate. 

An  unquestioned  charge  in  the  executor's  account,  for  services  rendered 
in  settlement  of  the  estate  by  the  clerks  of  a  firm  of  which  the 
executor  is  a  member,  may  be  allowed  to  the  executor,  on  condition 
of  his  producing  the  receipt  of  the  firm. 

Where  three  commissions  are  to  be  divided  among  more  than  three  execu- 
tors, under  the  act  of  1863,  no  discrimination  can  be  made  among 
them,  although  one  of  them  performed  most  of  the  labor. 

•Compare  GillesjAe  v.  BrookSj  post.,  349. 
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This  was  a  motion  to  coafirm  the  report  of  the  au- 
ditor, and  referee,  Henry  J.  OuUen,  jr.,  Esq.,  on  final  ac- 
counting in  the  estate  of  Henry  Bruner,  deceased.  Ex- 
ceptions to  the  report  were  filed  by  various  parties  on 
various  grounds.  The  special  guardian  of  the  infants 
excepted,  because  the  auditors  did  not  charge  Messrs, 
Bruner  and  Moore  7  per  cent,  interest,  on  the  amount  of 
a  loan,  and  did  not  charge  interest  on  a  loan  to  Peter 
Bruner,  from  the  date  of  loan,  at  7  per  cent,  and  did  not 
charge  the  widow  with  certain  assessments  on  the  real 
estate. 

The  counsel  for  the  executors,  Bohde  and  Flanigan, 
excepted  to  an  allowance  of  $1,200,  to  Peter  Bruner,  for 
disbursements  and  expenses,  from  February,  1S72,  to 
May,  1876,  and  also  to  an  allowance  of  $350,  paid  his 
counsel,  and  *to  the  division  of  commissions. 

The  counsel  for  the  executor,  Peter  Bruner,  excepted 
because  the  auditor  refused  to  allow  $1,700  for  the  ser- 
vices of  clerks,  &c.,  being  clerks  of  Bruner  and  Moore 
from  1872  to  1876. 

OsbornE.  Bright, /(w  "-  executor. 
Wm.  McDermott, /or  the  widow. 
F.  F.  Van  Dkrveer,  Special  Guardktn, 
R.  F.  Andrews, /or  executory  P^uar  Bruner, 

The  Subrogate. — As  to  the.firstaud  second  excep- 
tions, it  appeared  by  the  testimony  that  the  firm  of  Bru- 
ner and  Moore,  composed  of  Peter  Bruner,  the  executor, 
and  one  Moore,  borrowed  of  the  executors,  on  their  note 
at  three  months,  dated  October  4th,  1870,  $15,000,  and 
that  they  repaid,  November  3rd,  1872,  $5,000,  and  that 
Peter  Bruner  borrowed  on  his  note.  May  2G,  1 871 ,  $  10,000 
on  which  it  is  claimed  he  gave  certain  securities. 

On  the  first  note,  interest  appears  to  have  been  paid 
to  May  4th,  1873,  at  the  rate  of  4  per  cent,  which  was 
the  agreed  interest  of  the  time  of  the  loan. 
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On  the  second  note,  interest  at  4  per  cent,  was  paid 
to  1873,  and  it  appears  that  these  loans  were  either  made 
or  approved  by  a  majority  of  the  exectors. 

On  the  subject  of  the  third  exception,  the  report  of 
the  referee  finds  that  the  executors  and  trustees 
should  not  have  charged  the  widow  with  one- third  of 
the  amount  of  money  paid  for  repairs  to  the  real  estate, 
— ^that  they  erred  in  charging  her  with  one-third  of  the 
assessments  upon  the  same,  and  with  one-third  of  the 
insurance  thereof,  and  that  such  deductions  amount  to 
the  date  of  report,  to  $11,302.02. 

The  will  provides  in  its  fourth  clause,  that  the  ex- 
ecutors and  trustees  shall  rent  the  rest  of  the  real  estate, 
not  specifically  devised,  and  from  the  rents  pay  the 
taxes  on  said  real  estate,  and  pay  the  widow  one-third 
of  the  remainder  of  said  rents  during  her  life,  and  to 
pay  insurances  on  the  buildings,  and  apply  the  balance 
of  such  income,  or  so  much  as  may  be  necessary,  to 
the  education,  and  support  of  her  children.  As  to  the 
first  exception  of  the  executors  Bohde  and  Flanigan,  it 
appears  in  the  testimony  that  Peter  Bruner,  one  of  the 
executors  who  had  chief  charge  of  the  administration 
of  the  estate,  by  leave  of  this  Court  presented  a  supple- 
mental account  for  disbursements,  expenses  of  carriage 
hire,  car  fare,  &c.,  during  the  years  mentioned  above, 
amounting  to  $1,200,  which  he  testified  was  actually 
paid,  and  more  than  that  amount,  and  that  they  were 
necessary  disbursements.  On  cross-examination,  he  tes- 
tified that  he  kept  no  account  in  detail  of  the  disburse- 
ments, but  gave  in  general  terms  the  nature  of  the  ex- 
penditures. He  testified  also  that  he  paid  his  counsel, 
E.  F.  Andrews,  Esq.,  $350,  as  a  retainer  on  the  reference 
in  this  estate,  believing  that  counsel  was  necessary. 
The  referee  in  his  report  finds  that  the  commissions 
should  be  calculated  on  the  sura  of  $285,508.65,  and 
allows    three   commissions   amounting  to    ^3,030.09, 


336  CASES  IN  THE  SURROGATES'  COURTS. 

BOIiDK  r.  BRUXER. 

each — to  Peter  Bnmer  one  full  commission,  and  to 
John  E.  Flanigan  the  same,  and  divides  the  other  third 
commission  between  Bohde,  and  the  widow  equally. 

As  to  the  exceptions  of  the  executor  Peter  Bruner  to 
the  disallowance  by  the  auditor,  of  $1,700,  charged  in 
the  supplemental  account  for  services  of  clerks,  &c.,  in 
the  employ  of  Bruner  and  Moore,  from  February  1st, 
1872,  to  May  1st,  1876,  it  appears  in  the  testimony  that 
Peter  Bruner  had  the  principal  management  of  the  estate 
— that  he  and  Moore  were  co-partners  in  business,  and 
that  the  co-partnershii)  presented  an  account  of  $1,700 
for  services  of  their  clerks  rendered  to  the  estate  for  the 
period  mentioned,  which  was  verified  by  Mr.  Bruner,  and 
in  attending  to  the  estate,  and  collecting  the  rents  of 
various  premises,  and  that  he  employed  three  clerks  of 
Bruner  and  Moore  to  aid  him  in  doing  the  business,  and 
that  their  services  were  worth  more  than  the  amount 
charged,  although  they  were  paid  wages  by  Bruner  and 
Moore,  and  not  by  Mr.  Bruner  as  executor. 

The  sixth  paragraph  of  the  testator's  will  provides 
that  the  executors  shall  convert  the  personal  estate  not 
securely  invested,  into  money,  and  invest  and  keep  the 
same  invested  upon  bond  and  mortgage,  or  public  stocks 
of  the  government  of  the  United  States,  or  of  the  state 
of  New  York. 

Under  these  provisions  of  the  will,  it  seems  to  me 
that  the  executors  had  no  authority  to  keep  any  consid- 
erable proportion  of  the  money  resulting  from  the  sale 
of  the  i)ersonal  property  in  a  Trust  Company  or  Savings 
Bank,  much  less  to  loan  it  to  individuals  without  the 
{security  contemplated  by  the  terms  of  the  will ;  indeed 
in  thaabsence  of  the  positive  provisions  stated,  I  am  of 
the  opinion  that  the  executors  were  not  authorized  to 
loan  the  money  on  individual  seciurity,  at  any  rate  of 
interest,  much  less,  at  a  rate  less  than  7  per  cent. 
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It  is  no  answer  to  say  that  the  loan  made  by  the  ex- 
ecutors in  this  matter,  was  to  persons  concededly  solvent, 
for  the  law  does  not  permit  the  exposure  of  trust  funds 
to  any  such  precarious  securities,  and  when  executors 
venture  to  loan  trust  funds  upon  such  uncertain  securi- 
ty, they  must  be  held  to  have  loaned  it  in  violation  of 
the  law  and  are  chargeable  with  the  amount  of  lawful 
interest.  But  when  such  loan  has  been  made  in  direct 
violation  of  the  requirements  of  the  will,  it  seems  to  me 
a  self-evident  proposition  that  the  executors  make  them- 
selves personally  responsible  not  only  for  the  fund  itself 
but  for  lawful  interest  thereon. 

In  Gilman  v.  Gilmany  (2  Lans,^  1.)  the  language  of 
the  will  was  quite  similar  to  that  of  the  will  under 
consideration,  and  the  excuses  made  by  the  executors 
for  not  investing  the  funds,  according  to  the  provisions 
of  the  will,  were,  that  the  parties  interested  objected  to 
the  investment  in  United  States  bonds,  the  difficulty  of 
investing  on  bond  and  mortgages,  and  that  they  kept 
the  money  so  that  they  could  at  any  time  pay  over  to  the 
persons  entitled.  But  the  court  held  that  none  of  those 
reasons  justified  the  executors  in  disobeying  the  di- 
rections of  the  testator.  If  the  limited  state  securities 
were  considered  objectionable,  and  if  it  was  difficult  to 
loan  on  bond  and  mortgage,  there  were  other  securi- 
ties of  states  or  cities,  which  were  not  subject  to  the  same 
objections,  and  it  was  their  duty  to  invest  these  moneys 
imtil  they  were  wanted  for  payment  of  the  legatees. 
See  King  v.  TaTbott,  50  Barl.,  453 ;  40  N.  T.,  70 ;  Bedf. 
Surr.  Pn,  1:50. 

It  cannot  be  said,  nor  does  it  appear  in  the  proof, 
that  the  money  loaned  to  Bruner  and  Moore,  and  to 
Bruner,  could  not  have  been  invested  in  some  of  the  se- 
curities named  in  the  will,  and  I  am  of  the  opinion  that 
the  executor  Peter  Bruner  should  be  charged  7  per  cent. 
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interest  upon  the  money  so  loaned,  from  the  time  of 
the  loan,  for  he  is  chargeable  with  the  knowledge  of  the 
terms  of  the  will,  and  it  is  no  answer  for  him  to  say  that 
he  loaned  the  money  with  the  permission  of  the  other 
executors  at  a  reduced  rate  of  interest.  The  law  will 
presume  that  he  received  it  with  a  knowledge  that  it 
was  in  violation  of  his  duty  as  executor,  as  well  as  of 
the  provisions  of  the  will. 

As  to  the  question  of  the  liability  of  the  widow  for 
repairs,  assessments  and  insurance  upon  the  real  estate, 
to  one-third  of  the  proceeds  of  which,  by  the  terms  of 
the  will,  she  was  entitled,  after  the  payment  of  taxes,  I 
think  the  auditor  and  referee  properly  found  that  she 
was  not  chargeable,  and  that  she  had  been  improperly 
charged  by  the  executor. 

It  is  a  mistake  to  suppose  that  she  occupied  the 
position  of  life  tenant  of  the  real  estate  mentioned,  and 
therefore  none  of  the  authorities  relied  on,  upon  that 
point,  by  the  special  guardian,  apply  to  this  case. 

In  the  case  of  Doughty  v.  Stihven{2  Bradf,^  311),  the 
language  of  the  will  gave  to  the  widow  the  clear  income 
of  the  testators  real  estate,  and  it  was  held  that  clear 
income  meant  net  income ;  and  that  the  widow  was 
therefore  chargeable,  not  with  thefun  amount  of  the  as- 
sessments, in  proportion  to  the  income  to  be  received  by 
her,  but  with  the  annual  interest  on  the  amount  of  the 
assessments,  and  that  the  assessments  should  be  charged 
against  the  remaindermen,  but  the  will  in  question,  is 
specific,  that  the  widow  is  to  have  one-third  of  the  in- 
come of  the  real  estate  after  payment  of  taxes.  It  is 
well  held  by  the  several  authorities  that  the  term  taxes 
d^es  not  include  an  assessment. 

In  Shari)  v.  8pi€r  (4  IIUl^  7G),  Justice  Broxson,  at 
page  82,  says,  ^'  our  laws  have  made  a  plain  distinc- 
tion between  taxes  which  are  burthens,  or  charges  im- 
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postd  upon  persons,  or  property  to  raise  money  for 
public  purposes,  and  assessments  for  city  or  village  im- 
provements which  are  not  regarded  as  burthens,  but  as 
an  equivalent  or  compensation  for  the  enhanced  value 
which  the  property  assassed  had  derived  from  the  im- 
provement.'' {Matter  of  the  Mayor^  11  Johm.j  77 ;  Mat- 
ter of  Fordy  6  Lans.j  92.) 

As  to  the  exception  to  the  allowance  to  Peter  Brun- 
ner,  by  the  referee,  of  $1,200  for  expenses,  &c.,  as  it  is  a 
question  of  fact,  and  the  witnesses  were  before  the  ref- 
eree, who  could  best  judge  of  their  credibility,  and  heard 
the  details  of  the  evidence,  and  as  it  must  be  apparent 
that  in  the  management  of  so  large  an  estate  for  over 
six  years,  very  considerable  disbursements  of  the  kind 
charged  in  the  account  must  have  been  made,  though 
the  executor  is  not  able  to  give  in  detail  the  various  items 
of  charge,  I  see  no  such  discrepancy  between  the  proof, 
and  the  conclusion  of  the  referee,  as  would  justify  me 
in  interfering  with  him,  in  that  ]  espect. 

I  see  no  reason  to  doubt  the  propriety  of  the  allow- 
ance of  $350,  shown  to  have  been  paid  to  his  counsel  by 
the  executor,  Peter  Bruner,  in  respect  to  the  prei)aration 
and  hearing  of  this  accounting,  though  it  may  be  proper 
on  the  question  of  allowances  on  signing  of  the  decree, 
to  consider  that  i)ayment. 

In  considering  the  exceptions  of  the  counsel  for  the 
executor,  Peter  Bruner,  to  the  disallo^vance  by  the  audi- 
tor of,  $1,700  charged  for  clerks,  &c.,  it  is  quite  evident 
tliat  so  large  and  estate,  and  in  the  condition  which  this 
estate  was^  under  the  care  of  this  particular  executor, 
necessarily  required  some  assistance  from  an  agent,  or 
clerk,  to  give  it  proper  attention,  and  the  expense  of 
such  agent,  or  clerk  is  a  proper  charge  upon  the  estate. 
{McWhorter  y.Bensoiij  Hop.^  28;  Vanderheydeny.  Van- 
derhcydeiij  2  Paige^  287;  Cairns  v.  Chaiiberty  9  Id.j  160.) 
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The  iliffleulty  iu  allowiug  the  executor  Bruner,  for 
tlie  amount  of  his  charge  inserted  in  his  account,  arises 
from  the  fact  that  the  clerks  employed  were  clerks  of 
the  tirm  of  Bruner  &  Moore,  of  which  the  executor  was  a 
member,  and  the  charge  is  made  in  the  form  of  a  claim 
jiresented  by  Bruner  &  Moore,  an<l  not  passed  upon  by 
the  executoi's  as  such  ;  yet  as  the  services  were  render- 
ed, and  as  there  is  no  dispute  either  upon  that  question, 
or  the  real  value  of  those  services  to  the  estate,  it  seems 
to  me  but  right  on  this  accounting,  that  it  should  be  re- 
garded as  a  credit  to  Mr.  Bruner,  executor,  on  his  pre- 
senting a  receipt  for  its  payment  to  Messrs.  Bruner  & 
Moore.  This  certainly  is  equitable,  aud  the  only  danger 
of  allowing  it  to  Mr.  Bruner  as  executor,  arises  from 
the  probability  of  the  claim  still  being  made  by  Bruner 
&  Moore  as  co-partners  against  the  estate,  which  will 
be  suflScieutly  avoided  by  the  receipt  suggested. 

By  chapter  3G2,  of  the  laws  of  1863,  section  8,  it  is 
provided,  that  if  the  es!  ate  shall  amount  to  not  less  than 
$100,000,  over,  and  above  all  debts,  &c.,  and  there  shall 
be  more  than  one  executor  or  administrator,  each  and 
every  of  such  executors  or  administrators,  shall  be  en- 
titled to,  and  allowed  the  full  amount  of  compensation 
that  he  would  have  been  entitled  to,  if  he  had  been  sole 
executor,  or  administrator,  provided  that  such  compen- 
sation should  not  exceed  the  amount  payable  to  three 
executors  or  administrators,  and  if  there  are  more  than 
three,  what  would  belong  to  three  should  be  divideil 
among  all  in  equal  shares. 

Under  this  Act,  it  is  clear  that  no  discrimination  can 
be  made  in  favor  of  any  particular  executor,  where  the 
estate  exceeds  $100,000 ;  in  this  case,  therefore,  the  three 
commissions  must  be  divided  equally  between  the  ex- 
ecutrix, and  executors. 

The  evidence  in  this  matter,  and  the  elaborate  report 
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of  the  auditor  shows  that  the  estate  had  received  great 
Ciiie  and  attention,  as  to  tli*^  (;ul^slious  involved  in  this 
accounting,  and  do  great  credit  to  the  auditor  and  coun- 
sel engaged,  and  it  is  with  reluctance  that  I  dissent 
from  any  of  the  conclusions  of  so  intelligent  and  faith- 
ful an  auditor,  but  on  the  most  careful  consideration  of 
the  questions  raised,  that  I  have  been  able  to  bestow,  I 
am  persuaded  that  both  law  and  justice  require  that  the 
rei)ort  of  the  auditor  should  be  modified,  in  the  respects 
above  suggested,  and  in  others  confirmed. 

Decree  accordingly. 


New  York  County.— HON.  D.  C.  CALTIN,  Surrogate  —September, 

1876. 

Pagan  v.  Dugax. 

In  the  matter  of  tlie  last  Will  and  Testament  of  Bridget 

DuGAN,  deceased. 

To  prove  undue  influence  by  duress  or  threats  which  wiU  avoid  a  will 
it  is  not  necessary  to  show  that  the  duress  was  visible  or  physically 
exercised  at  the  moment  of  the  execution.  It  is  enough  to  satisfy  the 
mind  of  the  court  or  jury,  that  the  duress  existe<l  shortly  nefore,  and 
continued  its  domination  over  the  mind  at,  the  time  of  its  execution 

Such  influence  is  usually  effected  by  slow,  adroit  and  covert  process,  mani- 
fested by  numerous  acts,  each  of  which  is  trifling  in  itself,  but  all  of 
which  combined  are  potential  and  controlling;  and  it  is  the  province 
of  the  court,  from  the  evidence,  to  group  and  aggregate  the  several 
acts  and  circumstances  wi:h  the  opportunity  and  results,  for  the 
purpose  of  determining  their  effect  on  the  testator's  mind.* 

*  For  recent  cases  on  undue  influence,  as  to  requisite  evidence  on 
probate,  see  Rollxcagen  v.  Rollwagen^  63  X,  Y.,  504 ;  affi'g  3  Huttj  121 ;  S. 
C.ybSup'm.  €1,(7,4-  C.)  402;  and  in  Surr.  Ct.,  48  Hoto.  Pr.  2M);  Mc- 
Laughlin V.  McDevitt,  63  N,  T.,  213.  Compaie  dXhoBaktr't  Will,  ante,  p. 
179. 
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This  was  a  proceeding  for  the  probate  of  the  last 
will  and  testament  of  Bridget  Dugan,  deceased. 

The  will  in  a  question  bore  date  the  27th  day  of 
August,  1^75,  and  the  testatrix  died  on  the  18th  day  of 
January,  1876. 

The  will  gave  and  bequeathed  to  her  son,  Bernard 
Dugan,  the  lease  of  No.  183  Ludlow  street,  New  York 
and  the  building  thereon,  with  all  her  personal  prop- 
erty, to  discharge  her  indebtedness  to  her  said  son,  and 
appointed  him  sole  executor. 

The  deceased  left  two  daughters,  and  three  children 
of  a  deceased  son,  beside  the  son  named  as  executor,  in 
the  will. 

Hannah  Fagau,  one  of  the  daughters,  filed  objections 
to  the  probate:  that  the  instrument  was  not  the  will  of 
the  deceased ;  that  the  testatrix  was  of  unsound  mind, 
when  the  same  was  executed ;  that  it  was  not  ex- 
ecuted and  attested  according  to  law ;  that  its  execution 
was  procured  by  fraud,  circumvention  and  undue  influ- 
ence, by  Bernard  Dugan,  the  executor,  and  that  it  was 
procured  by  fraud  and  coercion,  by  said  Bernard  Dugan, 
or  some  other  person  unknown. 

Alfred  Roe,  /or  proponent. 
W.  H.  King, /or  contestant. 

The  Surrogate. — A  careful  examination  of  the  tes- 
timony of  the  subscribing  witnesses  to  the  will  leaves  no 
doubt  upon  my  mind,  as  to  the  due  execution  of  the  will 
in  question,  unless  it  was  procured  by  undue  influence, 
or  coercion.  That  question  presents  the  only  embar- 
rassment involved  in  this  contest ;  and  for  the  purpose 
of  its  consideration,  I  deem  it  proper  to  state  somewhat 
fully  the  facts  testified  to  by  the  respective  witnesses 
upon  that  subject. 

Margaret  Fagan,  a  daughter  of  the  contestant,  testi- 
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fied,  that  sbe  was  in  the  habit  of  visiting  her  grand- 
mother frequently,  and  lived  with  her  for  a  portion  of 
the  time,  and  that  she  said  she  had  not  made  a  will ; 
that  Barney,  the  son,  was  in  the  habit  of  quarreling  with, 
and  bea  ting  his  mother,  and  four  days  before  her  death 
he  threw  a  quid  of  tobacco  in  her  eyes ;  that  he  threat- 
ened her  a  dozen  times  that  he  would  kill  her,  or  be  the 
death  of  her ;  that  he  was  anxious  that  she  should  make 
a  will  in  his  favor  ;  that  he  would  get  up  in  the  night- 
time and  drag  her  out  of  bed ;  that  she  had  seen  him  do 
it  several  times  ;  that  he  used  to  beat  her  ;  that  there 
were  other  persons  occupying  the  house  at  the  time,  but 
had  moved  away  ;  that  he  pulled  her  off  the  chair,  i)ulled 
her  cap  off  her  head,  and  threw  it  in  her  face. 

Ellen  Haskin,  one  of  the  next  of  kin,  testiQed  that 
she  was  with  the  deceased  about  two  weeks  before  she 
died,  and  remained  over  night,  and  that  deceased  told 
her  that  she  had  not  made  a  will. 

Hannah  Fitzgerald  one  of  the  next  of  kin,  testified 
that  she  saw  her  grandmother,  the  deceased,  every  day; 
that  Barney  quarrelled  with  his  mother,  and  that  she 
begged  witness  to  stay  with,  her,  because  her  sou  would 
kill  her;  that  she  had  often  seen  him  take  things,  and 
throw  at  her;  had  seen  him  hit  her  with  anything  he 
could  get  hold  of;  saw  him  drag  her  out  of  bed,  when 
she  was  sick,  and  she  begged  Miss  Fagan  to  take  her  up 
stairs ;  that  he  had  told  his  mother  that  if  she  did  not 
leave  him  all  she  had,  he  would  kill  her;  that  she  told 
witness  that  Barney  had  hit  her  in  the  ej^e ;  that  she 
had  stated  to  witness  that  she  did  not  make  any  will ; 
that  she  had  made  a  will  some  years  ago,  but  I^arney 
did  not  like  it ;  that  she  had  no  peace  until  she  broke  it. 
Hannah  Dugan,  a  witness  produced  for  the  contestant, 
testified  that  Barney  was  quarrelsome  with  his  mother; 
that  he  said  he  was  afraid  she  would  make  a  will  in 
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faVv/F  oftlio  witness,  and  if  she  did  not  make  a  will  in 
liis  favor,  he  would  kill  her;  that  he  frequently  said  so; 
that  he  dragged  his  mother  out  of  bed  by  the  hair  of 
the  head,  spit  iu  her  face  frequently  ;  that  he  upset  her 
iu  a  rocking  chair;  said  he  W(»uld  kill  her. 

Joseph  Husson,  Esq.,  attorney  and  counsellor  at  law, 
testified  that  he  was  called  upon  by  the  deceased  to 
draw  a  will  for  her ;  that  he  drew  one,  she  signed  it ; 
that  he  retained  it  at  her  request  until  some  ye^irs  after, 
when  she  called,  an<l  said  she  had  no  peace  to  lier  unless 
she  broke  that  will ;  that  her  son  Barney  was  making 
such  a  fuss  about  it;  that  she  called  to  get  it  destroyed; 
that  she  was  afraid  of  violence  unless  she  put  it  out  ot 
the  way  ;  that  he  drew  another  will  for  her,  and  called 
upon  her  to  execute  it ;  she  told  him  that  she  could  not 
possibly  execute  it,  unless  Barney  was  out  of  the  way; 
that  she  was  afraid  to  execute  it,  unless  it  was  in  his 
absence;  that  she  was  apprehensive  of  her  life  if  she 
signed  the  will;  that  that  will  provided  i'or  the  ecjual 
division  of  her  i)roperty  among  her  children  and 
grandchildren,  the  grandchildren  taking  the  share  of 
their  i)arent ;  that  this  was  in  April,  1875;  (hat  will 
was  not  executed ;  that  the  will  that  was  executed  first, 
made  no  preference  among  her  children:  the  i)roperty 
was  divided  equally  among  them. 

James  Fagan  testilhMl  tiiat  he  lived  at  deceased's 
house  several  years  before  her  death  ;  that  on  one  occa- 
sion, deceased  requested  him  to  take  her  up  to  witness' 
house,  and  on  being  asked  what  was  the  nuitter,  she 
said:  '^Barney  will  be  killing  me  about  the  will,  if  I  do 
not  make  a  will  in  his  favor,"  and  that  at  her  request 
he  did  take  her  up,  and  she  stayed  with  them  three  or 
four  months.  She  told  witness  she  had  been  threatened 
by  Barney  unless  slie  would  make  a  will  in  his  favor,  and 
\t  itness  had  seen  him  attempt  to  strike  his  mother,  when 
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he  was  in  the  house.  She  told  him  that  he  struck  her 
after  witness  weht  out ;  that  he  had  heard  him  threaten 
her  dozens  of  times. 

Miles  M.  Dunton,  a  physician,  testified  in  behalf  of 
the  proponent  that  he  attended  upon  the  deceased  but 
discovered  no  marks  of  violence  upon  her,  made  no 
examination ;  tluit  she  never  complained  of  any  to  him. 

Bernard  Dugaii,  executor,  and  sole  legatee,  testified 
denying  all  the  allegations  of  violence,  and  threats ;  that 
he  had  loaned  his  mother  $1,700  that  he  had  earned, 
upon  the  agreement  that  she  should  paj  no  interest, 
and  that  she  should  board  and  clothe  him,  and  that  she 
did  so.  He  contradicts  Mr.  Husson  as  to  the  terms  of 
the  first  will,  and  alleges  that  it  gave  all  the  property  to 
him,  except  one  hundred  dollars  to  the  grandchildren, 
and  claimed  that  his  motlier  took  the  will  away  because 
he  had  appointed  him  (Ilusson)  trustee  ;  that  his  mother 
instructed  this  will  to  be  drawn  as  it  was,  because  she 
owed  him,  and  wanted  to  make  a  settlement  with  him, 
and  because  she  had  no  money  to  pay  him.  It  appears 
that  the  testatrix  was  about  83  or  84  years  of  age  when 
she  died. 

The  subscribing  witness,  James  G.  Murphy,  testi- 
fied that  he  drew  the  will  under  the  direction  of  the 
testatrix;  that  he  was  a  clerk  in  the  register's  office, 
and  had  no  acquaintance  with  the  testatrix  until  the 
day  he  saw  her  upon  the  subject  of  this  will ;  that  he 
received  instnictions  as  to  the  terms  of  the  will  in  the 
presence  of  Barney  Dugan^  and  that  he  was  present  at  its 
execution. 

Th(^.  testimony  in  this  case  presents  the  most  extra- 
oidinary  exhibition  of  brutality  on  the  part  of  Bernard 
Dugan  toward  his  mother,  if  it  is  to  be  credited,  and  it  is 
certainly  difficult  to  believe  that  the  witnesses  Margaret 
Tagan,  Ellen  Ilaskin,  Hannah  Fitzgerald,  Hannah  Du- 
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gau,  and  James  Fagan  all  testified  falsely  in  respect  to 
the  treatment  by  him  of  his  mother,  more  especially  as  a 
reputable  attorney,  Mr.  Hus»on,  was  told  by  the  testatrix 
that  she  had  no  peace  unless  she  broke  the  will,  that  Bar- 
ney was  making  such  a  fuss  about  it  that  she  had  come 
to  destroy  it ;  that  she  was  afraid  of  violence  unless  she 
put  it  out  of  the  way,  and  that  a  subsequent  will,  mak- 
ing an  equal  distribution  of  her  estate  was  not  executed 
after  several  attempts,  Lecamse  of  the  presence  of  her 
son  Bernard. 

Other  circumstances  deserving  consideration  are  the 
fact  that  her  attorney  was  not  called  upon  to  draw  the  will 
in  question,  but  a  stranger,  and  a  layman ;  and  that  the 
testatrix  had  two  sisters  living,  and  the  children  of  a 
deceased  son,  all  of  whom  would  seem  to  have  equal 
claims,  at  least,  upon  her  bounty ;  that  she  destroyed 
the  first  will  under  the  circumstances  and  for  the  rea- 
son stated  by  her,  and  that  she  failed  to  execute  the  sec- 
ond will,  containing  similar  provisions  to  those  in  the 
first,  for  the  reasons  stated  by  her  to  the  witness  Husson. 
It  seems  to  me  sufliciently  shown  that  she  was  at  these 
times  so  intimidated  by  the  threats,  and  ill  treatment  of 
her  son,  that  she  was  coerced  into  destroying  it  and  into 
desisting  from  the  execution  of  the  second  will ;  and  the 
only  difficulty  there  is  in  determining  whether  the  will 
in  question  was  the  free  act  and  testament  of  the  tes- 
tatrix arises  from  the  fact  that  it  is  necessary  to  estab- 
lish (he  fcictof  coercion  and  control,  at  the  time  when 
the  will  was  executed* 

In  Gardiner  v.  Gardiner  {SIN.  Y.,  155),  Justice  Da- 
vies  after  reviewing  several  authorities  states  the  results 
of  these  authorities  as  follows :  "  That  undue  influence 
to  avoid  a  will  must  be  such  as  to  overcome  the  free 
agency  of  the  testator,  at  the  time  the  instrument  was 
made ;  it  must  be  a  present  constraint  operating  on  the 
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mind  of  the  testator  at  the  time  of  the  testaiueutary 
act,"  as  to  which  he  cites  the  following  authorities: 
Earl  Sefton  y.Hopwoodj  (1  Foster  &  Finl.  578) ;  Dean  v. 
Neglci/  (41  Penn.^  312) ;     Fckerl  v.  Flowry  (43  W.,  46.) 

From  an  examination  of  the  latter  case — which  is 
cited  as  authority  for  the  principle  that  the  undue  in- 
fluence to  avoid  the  probate  of  a  will  must  be  a  present 
constraint  operating  on  the  mind  of  the  testator,  at  the 
time  of  making  the  testament, — it  appears  that  testimony 
was  given,  under  objection,  of  the  acts  and  declarations 
of  the  testatrix  after  the  execution  of  the  will,  also  of 
the  conduct  of  the  person  alleged  to  have  exercised  the 
undue  influence,  all  subsequent  to  its  execution,  and 
that  no  evidence  was  produced  of  facts  or  occurrences, 
tending  to  produce  undue  influence  or  duress,  previous 
to  the  execution  of  the  will  in  question.  It  is  certainly 
no  authority  in  such  a  case  as  this.  So  in  the  case  of 
Gardiner  w  Gardiner ^  above  cited,  there  was  no  evidence 
of  any  duress,  or  of  undue  influence.  It  only  appeared 
that  the  testator  was  influenced  by  affection  or  esteem, 
to  make  the  will  that  he  did,  and  the  point  discussed  as 
to  the  time  when  the  influence  must  operate,  in  order 
to  determine  its  effect  upon  the  mind,  was  not  neces- 
sarily before  the  court.  Undue  influence  may  be 
inferred  from  circumstances  {Marvin  v.  Marvin^  3  AVb. 
Ct.  App.  DeCy  192  /  Lake  v.  Ranney^  33  Barb.j  49). 

In  Segtiine  v.  Seguine,  3  Keyes^  663,  the  head  note  of 
the  case  is,  "  undue  influence  must  be  an  influence  exer- 
cised by  coercion,  im]K)sition  or  fraud,  and  not  such 
as  arise  from  gratitude,  affection,  or  esteem,  and  its 
exertion  upon  every  act  must  be  proved  ;  it  will  not  be 
inferred  from  opportunity,  and  interest,''  but  in  that 
case  Mr.  Justice  Wright  says,  "  but  the  case  is  barren 
of  evidence  of  any  direct  influence  exercised  to  procure 
the  will." 
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By  the  language  of  the  various  authorities  that  the 
coercion,  duress  or  undue  influence,  must  be  a  present 
constraint  operating  on  the  mind  of  tlie  testator,  in  the 
very  act  of  making  the  testament,  (McMahon  v.  Rijan^  8 
Harris^  329),  I  do  not  understand  that  to  i)rove  that  the 
influence  was  present  at  a  particular  time,  it  neces- 
sary to  show  that  the  duress  was  visible,  or  physically 
exercised  at  the  moment  of  the  execution,  but  that  there 
must  be  sucli  evidence  as  will  satisfy  the  mind  of  the 
court  or  jury,  that  the  duress  existed  shortly  before,  and 
continued  its  domination  over  the  mind  of  the  testatrix 
at  the  time  of  execution. 

To  hold  otherwise  would  render  ic  practically  impos- 
sible to  defeat  the  probate  of  a  will,  the  execution  of 
which  was  procured  by  the  undue  influence  of  a  shrewd 
and  scheming  person,  for  it  would  be  apparent  that  any 
undue'  influence  or  duress,  exercised  at  the  moment  of 
execution,  in  the  presence  of  the  subscribing  witness, 
would  defeat  the  fraudulent  purpose  of  the  party  seek- 
ing to  influence  or  coerce  the  testatrix. 

It  would  be  absurd  to  expect  that  such  undue  influ- 
ence, fraud  or  duress,  would  bo  exerted  visibly  in  the  i)re- 
sence  of  disinterested  spectators,  who  would  be  likely 
to  reveal  them,  and  thus  defeat  the  unlawful  scheme. 

Such  fraudulent  results  are  usually  attained  by  slow 
adroit,  and  covert  processes  manifested  by  numerous 
acts,  each  of  which  is  trifling  in  itself,  but  which  when 
combined  are  potential  and  controlling ;  and  it  is  the 
province  of  this  court,  from  the  evidence,  to  group,  and 
aggregate  the  several  acts  and  circumstances,  with  the 
opportunity  and  results,  for  the  purpose  of  determining 
their  effiect  upon  the  testator's  mind.  It  seems  to 
me  that  the  proof  in  this  case  showing  the  execution 
of  a  former  will  for  the  benefit  of  all  her  children 
by  the  testatrix,  its  destruction  under  threats  by  the 
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sole  beneficiary  of  this  will,  his  violence  and  threats 
producing  such  fear  upon  the  testatrix  that  she  dare 
not  execute  a  second  will  making  similar  provisions, 
his  repeated  threats  to  kill  her  if  she  did  not  make  the 
will  and  give  him  all  of  her  property,  and  her  statement 
of  her  fears  of  such  personal  injuries,  all  combine  to 
establish  the  fact,  that  at  the  time  when  this  will  was 
made  by  the  testatrix,  she  executed  it  under  the  duress 
of  her  son,  the  sole  beneficiary  under  the  same;  and 
this  conclusion  is  made  more  probable,  when  we  consid- 
er that  she  was  a  very  old  lady,  infirm  in  health,  and 
unprotected  by  any  other  inmate  of  her  apartment. 

Order    accordingly,    denying  the   probate   on    the 
ground  of  undue  influence  and  duress. 


New  York  County.— HON.  D.  C.  CALVIN,  Surrogate.— October,  1876. 

Gillespie  v.  Brooks. 

In  the  matter  of  the  EsUite  of  Alfred  K.  Mount, 

deceased. 

Executors  and  testamentary  trastees  with  general  power  to  invest  and 
reinvest  a  fund,  are  boand  to  invest  it  within  a  reasonable  time,  in 
secnrities  of  the  class  sanctioned  by  the  coart. 

If  the  assets  left  by  the  testator  consist  of  stocks  of  private  corporations, 
they  should  sell  them  and  duly  invest  the  fand  within  the  eighteen 
months  allowed  for  settling  the  estate. 

If  they  neglect  to  do  so,  they  are  personally  liable  for  loss  by  the  depre- 
ciating of  such  irregular  securities  left  by  the  testator,  after  the  ex- 
piration of  the  eighteen  months. 

"Where  some  of  such  securities  maintain  full  value  or  increase  in  value, 
and  others  depreciate,  the  oestuia  que  trustent  may  elect  to  accept  the 
investment  as  to  the  former,  and  claim  the  chanced  value  and  income 
therefrom,  and  still  reject  the  latter,  and  hold  the  trastees  chargeable 
with  the  loss  thereon. 
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The  trustees  are  liable  in  such  case,  although  they  acted  in  good  faith. 

The  fact  that  the  trust  is  not  terminated,  does  not  preclude  the  ei^ercise 
of  the  election  by  the  ceatuU  que  trustenU 

The  right  to  have  an  account  of  the  trust  taken  and  settled,  includes  a 
right  on  the  part  of  all  the  beneficiaries  who  are  suijuriSf  to  elect  as 
to  the  irregular  investments. 

Executors  or  administrators  who,  without  a  Surrogate's  order,  compound 
debts  due  the  estate  which  were  inventoried  as  worthless,  are  not 
chargeable  with  more  than  they  have  collected,  unless  there  is  evi- 
dence of  had  faith  or  serious  error  of  judgment. 

They  have  power  to  compound  claims,  independent  of  the  statute  which 
gives  additional  protection  when  they  act  under  leave  of  the  Surro- 
gate. 
Debts  due  the  decedent  to  a  large  amount  were  inventoried  as  worthless, 
and  the  executors,  under  the  advice  of  the  decedent's  bookkeeper 
who  was  familiar  with  the  circumstances,  did  not  attempt  to  collect 
them  by  suit.  Ileldj  that  they  were  not  chargeable  with  such  debts, 
in  the  absence  of  evidence  that  the  debts  might  have  been  collected. 

Executors  are  not  bound  to  require  vouchers  from  creditors  whose  claims 
are  attested  by  the  decedent's  books  of  account  and  by  personal  in- 
formation of  their  correctness  from  his  bookkeeper. 

So  information  from  the  widow  that  a  certain  sum  is  due  from  the  de- 
cedent to  a  servant,  is  sufficient  to  justify  the  executor  in  making 
payment  without  a  voucher. 

All  ordinary  taxes,  assessments  and  interest  on  incumbrances,  and  charges 
for  ordinary  repairs,  must  be  paid  out  of  the  income  by  the  life 
tenant.* 

In  the  case  of  permanent  improvements  to  the  estAt^,  the  life  tenant 
must  be  held  liable  for  the  interest  and  the  remainderman  for  the 
principal. 

An  executor  mav  be  allowed  a  demand  in  his  own  favor  against  the  dece- 
dent, if  i!<  bo  not  barred  by  the  statute,  though  it  be  presented  for 
the  first  time  during  a  contost  raised  by  the  legatee  against  his  account, 
and  though  he  testifies  that  he  interposes  it  only  in  consequence  of 
such  contest. 

Mucilage  being  a  substance  sufficiently  tenacious  to  adhere,  and  capable 
of  receiving  and  retaining  an  impression,  a  bit  of  paper  affixed  with 
mucilage  and  stamped  on  with  a  permanent  impression,  is  good  as  a 
common  law  seal.t 

The  mere  fact  that  the  executor's  retention  of  irregular  securities  has 
caused  loss  to  the  estate,  is  not  ground  for  refusing  them  commis- 
sions. 

•  Compare,  Bohde  v.  Bruner^  ante,  333 ;  Burleigh  v.  Center,  1  Sup,  Ct.,  {J, 
& S.) 441 ;  Grannis  v.  Cook,  3  Sup'm,  Ct.(T&.C.) 299. 

t  As  to  necessity  of  impression,  see  Van  Bokkelen  v.  Taylor,  62  2f.  F., 
105 ;  rev'g  2  Hun,  138;  S.  C,  4  Sup'm,  CU  (T..  ^  C.)  422. 
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Costs  of  an  execator's  accounting  may  be  allowed  to  them  ont  of  the  estate, 
although  the  contest  has  resulted  in  charging  them  with  losses,  &c., 
not  credited  by  them  in  their  account. 

This  was  an  accountiDg  by  the  surviving  executors, 
and  trustees  of  the  estate  of  Alfred  E.  Mount,  deceased. 

Objections  to  the  account  were  filed  by  the  three 
daughters,  Mrs,  Gillespie,  Mrs.  Oarrol,  and  Mrs.  Allen, 
and  the  matter  was  referred  to  the  late  Mr.  Van 
Schaick  as  auditor  and  referee,  and  a  large  amount  of 
testimony  was  taken,  upon  the  questions  involved  in 
the  accounting  before  the  referee,  but  no  report  was 
ever  made ;  and  the  case  was  argued  before  the  present 
Surrogate,  and  submitted  to  him,  on  the  account,  objec- 
tions, and  testimony. 

The  testator  died  July  17th,  1864,  leaving  a  last  will 
and  testament  which  was  admitted  to  probate,  August 
6th,  1864,  and  letters  testamentary  were  issued  to  Elisha, 
and  Daniel  II.  Brooks,  and  to  Mrs.  Hannah  B.  Mount, 
the  widow,  who  were  by  the  will,  appointed  executors 
and  executrix. 

Daniel  H.  Brooks,  and  Elisha  Brooks,  two  of  the 
executors,  were  made  trustees. 

.'  The  testator  left  him  surviving,  his  widow,  who  died, 
July  3,  1870,  and  four  children,  Gilbert  H.  Mount 
who  died  without  issue  Febniary  18th,  1875,  Mary 
Elizabeth  Oarrol,  Hannah  G.  IMount,  now  Gillespie, 
Helen  B.  Mount,  now  Allen. 

By  his  will  the  testator  bequeathed  $5,000,  in  trust, 
for  Gilbert  H.  Mount,  for  life,  remainder  to  his  sisters, 
and  the  issue  of  such  as  were  dead,  which  on  his  death 
was  distributed  by  the  trustees,  according  to  the  will; 
$5,000  in  like  trust  for  Mrs.  Oarrol  for  life,  remainder, 
over  to  her  issue,  if  any  ;  if  none,  then  for  her  surviving 
sisters,  and  the  issue  of  such  as  might  be  dead ;  $5,000 
in  like  trust  for  Hannah  G.  Mount,  row  Gillespie,  for 
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life,  remainder  over,  as  in  the  cjise  of  Mary  Elizabeth ; 
$5,000  in  like  trust  for  Helena  Brooks  Monnt,  now 
Allen,  fur  lite,  remainder  over,  as  in  the  case  of  tlie 
last. 

He  also  gave  the  use  of  certain  premises  to  his  sis- 
ters, Mary  Mount  and  Elizabeth  Rundlett,  for  life, 
remainder  over  to  testator's  children — also  $'$,000  in 
trust  for  his  said  sisters,  for  life,  remainder  over  to  said 
children. 

The  residue  of  his  estate  he  gave  in  trust,  to  apply 
the  income  to  his  widow,  during  her  life,  to  be  safely 
invested,  with  power  to  change  the  investments  as  the 
trustees  might  deem  proper,  and  upon  the  death  of  the 
widow,  the  trustees  or  the  survivor  of  them  were  directed 
to  take  of  the  residuary  fund  of  $20,000,  and  invest  the 
same,  and  to  devote  the  interest  and  income  thereof, 
in  their  discretion,  in  monthly  payments,  to  the  use  of 
the  said  Gilbert  H.  Mount,  during  his  life,  but  in  case 
the  residue  of  the  said  residuary  estate,  after  deducting 
$20,000,  should  exceed  $100,000,  then  a  fourth  part  of 
the  excess  was  directed  to  be  added  to  the  $20,000,  sub- 
ject to  the  same  trust,  and  on  his  death,  the  sum  so  held 
in  trust  for  him,  and  the  income  thereof,  were  directed  to 
be  distributed  in  equal  shares  among  his  surviving  sis- 
ters, and  the  issue  of  any  deceased  sister,  per  stirpeSj  and 
also  upon  the  decease  of  the  widow,  the  balance  of  the 
residuary  estate  was  directed  to  be  divided  into  there 
equal  i)arts,  and  each  part  to  be  held  in  trust  by  his  said 
trustees,  and  the  income  thereof  to  be  applied  to  each  of 
the  three  daughters  during  their  lives  respectively,  and 
on  the  death  of  either,  to  be  divided  among  her  issue, 
if  any. 

The  objections  filed,  so  far  as  material  to  the 
decision,  were  as  follows : 

First — To  the  sale  and  the  amount  realized  there- 
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by,  of  bank  stock,  railroad,  insurance  stocks,  and  prom- 
issory  notes. 

Second. — To  certain  discounts  amounting  to  11,111.25 
on  certain  notes,  assets  of  the  estate. 

Eighth. — That  the  trustees  state  in  their  account 
that  the  inventoried  vahie  of  328  sliares  of  the  Trades- 
men's National  Bank  was  $10,88(>,  wliereas  in  fact  it 
was  813,448,  and  that  280  shares  of  the  American  Ex- 
change Bank  was  inventoried  at  $23,745.26,  whereas 
in  fact  it  was  $23,920. 

JElerenth. — That  the  assets  consisting  of  stocks,  were 
not  sold  and  converted,  and  the  proceeds  invested  in 
securities  permitted  by  law,  within  a  reasonable  time 
after  the  death  of  the  testator. 

Twelfth. — To  the  trustees  crediting  themselves  the 
inventory  price  of  the  bank,  insurance,  mining  and 
manufacturing  stocks,  because  they  have  depreciated 
since  the  inventory,  and  the  trustees  are  liable  for  the 
loss  because  they  unlawfully  retained  them. 

Thirtcaith. — That  they  held  securities  contrary  to 
law,  and  the  provisions  of  the  will,  and  are  thereby 
chargeable  for  the  loss. 

Fourteenth. — To  the  items  of  debts,  not  collected. 

Seventeenth. — To  uV  the  charges  made  for  payment 
of  taxes,  insurance  and  repairs  of  the  Elizabeth  i)rop-T 
erty,  also  to  payments  made  to  Bessie  Muri)hy,  of 
$1,065.26 ;  Ann  Muri)hy,  $315  for  services  rendered,  also 
to  payment  to  William  Endall,  of  $925.16,  because  no 
vouchers  were  furnished.  On  the  argument  it  was 
also  claimed  that  the  promissory  note  of  the  deceased, 
under  seal,  should  not  be  allowed,  because  not  proved 
and  outlawed;  that  no  commissions  should  be  allowed, 
and  that  the  trustees  should  be  compelled  to  pay  the 
expenses  of  this  accounting,  because  of  their  neglect 
of  duty,  and  among  others,  that  they  failed  to  collect 
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debts,  that  they  paid  debts  without  inquiry  as  to  their 
validity,  took  no  receipt,  mixed  the  trust  funds  witli 
their  private  funds,  used  the  trust  funds  in  their  busi- 
ness, tailed  to  sell  insurance  stocks,  kept  no  private  ac- 
count, trumped  up  the  note  mentioned,  falsified  their 
accounts,  and  failed  to  file  their  account  for  ten  years, 
&c. 

The  following  facts  appeared  by  the  inventory,  and 
the  testimony  taken.  There  were  various  bank,  insur- 
ance, and  other  stocks  at  the  time  of  making  the  inven- 
tory, Jul  J  20th,  1865,  estimated  at  the  sum  of  $71,882.20, 
and  these  stocks  were  held  by  the  executors  until 
after  considerable  progress  had  been  made  in  the  ac- 
counting. In  consequence  of  the  objections  to  the 
retention  of  these  stocks  by  the  executors,  they  were 
on  the  3rd  of  February,  1875,  sold  at  public  auc- 
tion, and  they  then  realized  the  sum  of  $67,406.13. 
The  estimated  value  of  these  stocks,  in  February,  1866, 
eighteen  months  after  the  issue  of  letters  testamentary, 
amounted  to  $70,194.80.  A  considerable  decrease  in 
the  value  of  several  insurance  stocks  resulted  from  the 
great  fire  in  Chicago,  and  some  of  the  stocks  were 
thus  rendered  entirely  worthless*  The  executors  paid 
the  respective  legatees  the  income  of  the  estate  accord- 
ing to  the  provisions  of  the  will,  and  the  aggregate 
amount  of  the  income  from  the  stocks  from  February 
1st,  1866,  to  February  1st,  1875,  was  $49,478.17,  equal  to 
very  nearly  eight  percent,  upon  the  valuation  eighteen 
months  after  the  issuing  of  letters,  amounting  to  an  ex- 
cess of  $11,572.98,  over  and  above  the  income  thereon, 
computed  at  6  per  cent.  If  the  amount  of  the  valuation 
of  the  stocks,  eighteen  months  after  the  issuing  of  the 
letters,  had  been  invested  in  United  States  securities  at 
5  per  cent,  the  income  would  have  been  $40,983.99,  or 
$8,494.81  less  than  was  actually  realized,  and  if  invest- 
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ed  in  such  securities  at  6  per  cent,  the  income  would 
have  been  $45,122.07,  or  $4,356.10  less  than  was  actu- 
ally received. 

Several  notes  belonging  to  the  estate  which  were 
inventoried  as  worthless,  were  collected  at  a  discount 
by  one  Mr.  Endall,  who  was  paid  10  per  cent,  for  col- 
lecting, under  an  arangement  for  this  purpose,  which 
amounted  to  $1,112.49. 

The  testimony  also  showed  that  in  the  account  ren- 
dered by  the  executors,  a  mistake  occurred  in  crediting 
the  estate  with  328  shares  in  the  Tradesman's  National 
Bank,  at  $10,886,  whereas  it  should  have  been  $13,448, 
showing  a  diflFerence  of  nearly  $3,000 ;  and  a  like  error 
in  crediting  208  shares  of  the  American  Exchange 
National  Bank,  at  $23,745.26,  whereas  it  should  have 
been  $23,920,  making  a  difference  of  $174.74,  also  a 
mistake  in  crediting  the  executors  for  20  shares  of  the 
Home  Fire  Insurance  Company's  stock,  at  $8,000, 
whereas  it  should  have  been  credited  at  $2,000,  show- 
ing a  mistake  of  $0,000. 

The  counsel  for  the  legatees  claimed  that  the  execu- 
tors were  liable  for  a  failure  to  collect  various  notes 
amounting  to  over  $50,000,  which  were  inventoried  as 
worthless  because  they  made  no  effort  to  enforce  them 
by  suit. 

Upon  this  subject  the  evidence  showed  that  a  former 
clerk  of  the  testator,  who  was  familiar  with  the  assets, 
and  the  various  securities,  had  charge  of  the  collection 
of  the  notes,  and  made  efforts  to  collect  them,  but  not  by 
suit ;  that  the  executors  examined  the  accounts,  and 
made  inquiries  of  him  in  respect  to  the  collectability  of 
the  same,  but  there  is  no  evidence  in  the  case  showing 
that  any  securities  not  collected  were  collectable. 

It  is  also  obje<jted  by  the  same  counsel,  that  a  very 
large  amount  of  indebtedness,  to  wit,  $191,944.16,  was 
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paid  to  creditors  of  the  deceased  without  any  knowl- 
edge of  the  correctness  of  the  claims. 

Upon  this  subject  the  testimony  showed  that  the  in- 
debtedness appeared  upon  the  books  of  the  testator,  and 
that  the  testator's  clerk  understood  the  claims,  and  their 
genuineness,  and  advised  the  executors  in  respect  to 
them. 

The  testimony  also  showed  that  the  executors  paid 
Bessie  Murphy,  $1,065.26,  for  services  rendered  for  tes- 
tator, and  for  which  he  was  indebted  in  that  siuu,  at  the 
time  of  his  decease ;  also  to  Ann  Murphy,  $315,  for  like 
services,  without  any  vouchers,  but  on  information  fur- 
nished to  them  by  Mrs.  Mount,  the  widow. 

It  also  appeared  that  the  executors  paid  William 
Endall  $925.16,  the  allowance  of  which  was  objected  to 
by  counsel  for  legatees,  on  the  ground  that  it  was  for 
services,  and  was  paid  without  any  voucher ;  but  the 
testimony  showed  that  Mr.  Endall  had  an  arrange- 
ment with  the  testator,  by  which  he  was  to  receive  10 
per  Cv  lit.  upon  the  profits  of  deceased's  business,  over 
and  above  $20,000  per  year — that  his  statement  of  that 
agreement  was  corroborated  by  that  of  Mrs.  Mount,  and 
that  the  sum  above  stated  was  paid  under  that  agree- 
ment. 

Another  item  objected  to,  was  as  to  the  sum  of 
$744.20  paid  to  Mrs.  Mount,  which  the  executors  testi- 
fied was  an  over  payment,  and  which  would  seem  to  be 
properly  chargeable  as  against  her  estate,  and  not  as 
against  this  estate. 

The  testimony  shows  that  the  executors  paid  on 
account  of  taxes,  insurance,  assessments,  repairs  and 
improvements  on  the  Elizabeth  property,  the  sum  of 
$5,138.29,  it  being  upon  premises  by  the  will  devised  to 
the  testator's  sisters,  Mary  Mount  and  Elizabeth  Rund- 
lett,  during  their  joint  lives,  and  the  survivor  of  them, 
to  use  and  occupy. 
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These  expenses  appeared  to  have  been  incurred  un- 
der the  authority  of  the  widow,  to  the  amount  of  $2,100, 
and  apparently  with  her  knowledge  as  to  the  balance. 
It  appeared  also  that  prior  to  the  decease  of  the  testa- 
tor, his  sisters  had  occupied  the  same  premises  for  a 
considerable  period,  testator  attending  to  the  repairs, 
paying  taxes,  &c.,  and  that  the  sisters  had  no  other 
means  of  support,  except  the  use  of  the  premises,  and 
the  legacy  given  to  them  in  the  will ;  that  the  widow 
said  to  the  executors  that  she  was  willing  the  repairs 
should  be  made,  as  she  considered,  virtually  by  her, 
and  this  she  said  at  the  time  when  she  was  examining 
the  executors'  account,  where  she  had  been  charged 
for  carpenter  work,  plastering,  masonry  and  laborers. 
The  account  thus  referred  to  was  an  account,  where 
these  charges  were  made  against  the  income  of  the  es- 
tate for  that  current  year.  The  expenses  were  a  thou- 
sand dollars  larger  than  she  expected  to  pay,  and  she 
made  an  agreement  with  her  nephew,  Mr.  Bundlett,  that 
he  should  consider  that  he  owed  her  a  thousand  dollars, 
and  he  should  pay  her  interest  at  7  per  cent.,  and  that 
he  did  pay  on  account  of  such  interest  $100  ;  that  the 
obligation  for  payment  of  the  $1,000  was  not  in  writing, 
but  the  hundred  dollars  was  credittsd  to  her  personal 
account. 

The  executors  gave  in  eviaence  a  promissory  note 
bearing  date  December  29th,  18G2,  under  seal,  for 
$4,982.57,  payable  one  day  after  date,  at  6  per  cent.,  to 
the  executor,  Elisha  Brooks,  or  order. 

It  appeared  in  evidence  that  this  note  was  given 
for  a  prior  note,  of  the  same  amount,  which  prior  note 
bore  no  interest ;  it  was  given  for  money  loaned  from 
time  to  time  to  the  testator,  when  he  was  in  i>ecumary 
embarrassment ;  that  the  executors  had  rendered  a  for- 
mer account,  and  also  the  account  in  this  proceeding, 
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but  had  not  included  this  note  in  either  of  the  accounts, 
and  that  the  claim  was  made  during  the  progress  of  this 
accounting,  because  of  the  litigation  of  their  accounts ; 
that  when  the  note  in  question  was  given,  the  testator 
said,  "  that  he  hoped  to  be  able  to  pay  this  note  f  tJiat 
it  had  never  been  presented  to  him,  or  demanded,  nor 
had  it  been  presented  to  the  estate  as  a  claim  against 
it,  and  that  no  interest  had  been  demanded,  or  paid. 
The  payee,  Elisha  Brooks,  testified  that  he  did  not  in- 
tend to  inforce  it,  until  this  contest  arose,  because  his 
sister  Mrs.  Mount  had  requested  him  not  to  do  so. 

Some  testimony  was  given  upon  the  subject  of  the 
character  of  the  seal,  tending  to  show  that  it  was  an  or- 
dinary paper  sold  by  stationers,  for  seals,  with  mucilage 
on  one  side,  to  adhere  by  wetting,  and  was  stamped  on 
by  a  letter  stamp,  without  any  water  or  wax  being 
used. 

The  above  is  substantially  the  testimony  presented 
upon  the  questions  raised  by  the  objections  to  the  ac- 
connt,  and.  urged  on  the  argument  of  the  case,  except 
that  some  testimony  was  given  tending  to  show  neglect 
in  filing  an  inventory,  in  keeping  a  separate  account  of 
the  affairs  of  the  estate,  and  a  commingling  of  its  funds, 
with  the  funds  of  the  executors,  Messrs.  Brooks. 

J.  W.  C.  Leveridge,  and  S.  P.  Nash, /or  the  executor. 
L.  L.  Delafield,  and  James  Matthews,  in  oppoHHon. 

The  Surrogate. — As  to  the  question  of  the  alleged 
violation  of  the  duty  of  the  trustees  in  retaining  the 
securities,  such  as  bank  and  insurance  stocks,  it  is  well 
settled  by  numerous  authorities  that  the  trustees  under 
such  circumstances,  must  invest,  the  fund  in  govern- 
ment, or  real  estate  securities  (King  v.  Talbot^  40  N.  Y., 
76).  Justice  Woodruff,  in  that  case  says,  "  my  own 
judgment  after  an  examination  of  the  subject,  bearing 
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in  mind  tbe  nature  of  the  office,  its  importance,  and  the 
consideration  which  alone  induces  a  man  of  suitable  ex- 
perience, capacity,  and  responsibility,  to  accept  its  usu- 
ally thankless  burden,  is  that  the  just  and  true  rule  is, 
that  a  trustee  is  bound  to  employ  such  diligence  and 
such  prudence,  in  the  care  and  management,  as  in  gen- 
eral, prudent  men  of  discretion  and  intelligence,  in  such 
matters,  would  employ  in  their  own  like  affairs.''  But  he 
further  suggests  that  such  prudence  excludes  all  specu- 
lation, all  uncertain  and  doubtful  risks  ;  that  tha  pre* 
servation  of  the  fund,  and  the  procurement  of  the  best 
income  therefrom,  are  the  primary  objects  of  the  trust, 
and  should  be  primarily  urged. 

It  is  quite  evident  that  the  purpose  of  the-  testator 
was  to  provide  investments  which  would  yield  a  regular 
income  for  the  support  of  his  children,  and  the  main- 
tenance of  his  widow  ;  that  the  trustees  were  chargeable 
with  the  duty  of  making  such  investments  within  a 
reasonable  time  after  they  had  assumed  the  trust ;  never- 
theless, it  seems  to  be  conceded  by  the  counsel  for  the 
legatees  that  a  reasonable  time  for  the  disposition  of 
the  irregular  securities  found  on  hand,  would  be  18 
months,  as  the  time  afforded  by  the  statute,  for  the  full 
performance  of  their  duties  as  executors. 

In  LockJiart  v.  The  Public  Administrator  (4  Bradfiy 
21),  it  is  held  substantially  that  an  administrator  is  not 
bound  to  make  a  temporary  investment  for  the  beneftt 
of  the  estate,  but  that  he  may  be  required  by  the  Sur- 
rogate to  deposit  the  funds  with  a  Trust  Company,  so 
as  to  be  earning  interest,  while  the  estate  is  in  process 
of  settlement,  and  which  I  think  substantially  ^ivesthe 
executors  that  18  months,  in  which  to  convert  (he  secu- 
rities on  hand,  and  to  make  the  necessary  investment 
as  trustees. 

In  the  case  of  King  v.  Talbot  (supra),  there  were  ir- 
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regular  mvestments  made  by  tbe  trustees  themselves, 
which  were  adjudged  improper,  and  the  trustees  were 
charged  with  the  amount  of  money  so  involved,  with  G 
per  cent,  interest.  • 

The  counsel  for  the  legatees  claims  that  the  bank 
stock,  which  proved  to  be  quite  profitable,  should  have 
been  retained  by  the  trustees,  and  that  it  was  conijje- 
tent  for  the  cestuis  que  trustent  to  elect  to  accept  such 
securities  as  they  chose,  and  reject  the  othere,  they 
having  withdrawn  all  objection  to  the  executors'  ac- 
count, so  fai  as  it  related  to  the  retention  of  the  bank  , 
stock,  which  withdrawal  bears  date  February  7th,  18715.  y 

I  entertain  no  doubt  that  it  was  the  duty  oi  the 
trustees  to  sell  the  seeurities  mentioned,  inchiding  the 
bank  stock,  without  any  objection  having  been  made 
'  by  the  beneficiaries.  I  do  not  think  that  the  objection 
filed  to  the  account  ui)on  that  subject,  affected  the  rights 
of  the  cestuis  que  trnstent  In  other  words,  it  seems  to  me 
that  the  sale  of  the  bank  stock  was  authorized  by  the 
trustees,  and  that  the  cestui  que  trustent  were  entitle*! 
to  the  benefit  of  whatever  income  had  been  dt^rived 
from  the  bank  stock  up  to  the  time  of  its  sale,  and  that 
they  had  the  right  to  discriminate  in  their  acceptance 
or  rejection  of  the  income  from  the  several  accounts  of 
stock  retained,  and  though  the  language  of  Mr.  Justice 
Woodruff',  in  King  v.  Talboty  above  cited,  pjige  91,  was 
obiter^  nevertheless  it  was  based  upon  authority,  and 
obvious  principles  of  equity. 

It.would  be  very  inequitable  to  allow  trustees  to  make 
various  invCvStments  in  violation  of  the  well-settled  rule 
of  law.  Because  one  investment  should  prove  success- 
ful, and  largely  renumerative,  they  might  use  that  for 
the  i)urpose  of  relieving  themselves  firom  loss,  by  reason 
of  other  imauthorized  investments  which  should  prove 
a  loss;  in  short,  each  investment  should  stand  upon 
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its  own  merits.  (See  Hill  on  Trustees^  374.)  It  becomes 
necessary  in  settling  the  trustees'  account,  in  respect  to 
a  mass  of  securities  inventoried,  consisting  of  bank 
stock,  insurance  stock,  &c.,  to  ascertain  the  actual 
income  of  each  particular  stock ;  if  the  bank  stock  paid 
a  larger  dividend  than  7  per  cent.,  the  cestuis  que  triistent 
are  entitled  to  be  credited  the  full  amount  received: 
and  as  to  the  insurance  and  other  stocks,  where  there 
was  a  loss,  the  income  received  from  them  should  be 
charged  against  the  6  per  cent  interest  upon  the  esti- 
mated value  18  months  after  the  issuing  of  letters 
testamentary.  And  one  of  the  statements  or  testimony 
seems  to  afford  the  necessary  evidence  to  enable  uie  to 
make  a  statement  of  such  receipts,  or  income.  Hence, 
it  seems  to  me  that  it  will  be  necessary  to  make  a  ref- 
erence to  take  testimony  upon  that  subject,  but  it  may 
be  well  to  suggest  that  the  respective  legatees,  except 
the  widow,  can  only  be  charged  with  the  excess  of  in- 
terest paid  to  them,  and  that  any  excess  paid  to  the 
widow  cannot  be  allowed  to  the  trustees,  on  this 
accounting,  as  against  the  other  legatees,  for  any  over 
payment  made  to  the  widow,  which  must  be  charged  to 
her,  and  the  trustees  must  look  to  her  estate  for  the 
purpose  of  reimbursing  themselves  {Raly  v.  Ridelaghy  7 
Be  Gex,  M.  &  G.  104;  Trafford  v.  Boehm,  3  Aik.,  440.) 

This  seems  to  me  to  be  the  necessary  result  of  the 
authorities  cited,  without  regard  to  the  question  of  good 
or  bad  faith  on  the  part  of  the  trustees,  but  it  is  due  to 
the  case  to  say  that  I  find  no  evidence  which  impugns 
that  good  faith. 

It  is  urged  by  the  counsel  for  the  trustees  that  the 
attemi)ted  election  on  the  part  of  the  legatees  to  re- 
ceive the  income  of  the  bank  stock,  is  not  allowable 
under  the  authority  of  King  v.  TaZfrof,  because  the  trust 
is  still  in  force,  and  there  is  no  party  competent  to  make 
an  election  to  retain  the  profitable  investment. 
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I  see  no  good  reason  why  the  continuance  of  the 
trust  should  debar  them  from  such  an  election.  If  they 
have  the  right  to  this  accounting,  it  necessarily  involves 
the  right  to  have  the  trust  accounts  finally  and  author- 
itatively settled  to  the  date  of  the  present  accounting ; 
and  I  am  not  able  to  appreciate  or  perceive  any  diflBcul- 
ty  on  the  part  of  the  adult  cesttd  que  truatent  in  making 
such  election. 

The  argument  would  undoubtedly  be  good,  were 
the  cestui  que  trustentinfsLiit&j  or  otherwise  incapacitated 
from  approving  of  the  investments,  or  estopping  them- 
selves from  objecting  thereto. 

As  to  the  objection  that  certain  discounts  on  notes 
were  allowed  without  the  authority  of  the  Surrogate  to 
compromise  them,  it  is  suflBcient  to  answer  that  the  ex- 
ecutors had  full  power  to  do  so,  without  any  liability 
over  to  the  estate,  unless  it  were  shown  that  they  made 
a  serious  error  in  judgment :  the  statute  authorizing  the 
compromises  of  debts  due  to  the  estate  by  the  executor 
and  administrator  does  not  confer  upon  those  officers 
powers  which  they  did  not  possess  before,  but  affords 
additional  protection  when  acting  in  good  faith  in  the 
exercise  of  their  common  law  powers.  (Bedfield  Surr. 
Pr.,  232;  Choteau  v.  Suydam^  21 N.  Y.,  179 ;  Matter  of 
Scotty  1  Red/. J  234) ;  and  there  is  no  evidence  in  this 
case,  that  the  compromises  made  were  not  judicious, 
or  that  a  larger  sum  might  have  been  realized  by  the 
executors. 

The  error  in  the  statement  of  the  value  of  the  328 
shares  of  the  Tradesman's  National  Bank,  being  an 
understatement  of  $25.62,  and  of  280  shares  of  the 
American  Exchange  Bank  stock  being  an  under-esti- 
m ate  of  $174, — ^as  also  the  $64.00  over  statement  of 
Home  Fire  Insurance  stock,  should  be  corrected  accord- 
ing to  the  fact 
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The  objection  that  the  executors  failed  to  collect  the 
debts,  or  to  bring  suits  for  the  same,  seems  to  me  unten- 
able, for  the  reason  that  the  debts  in  question  were  such 
as  were  inventoried  as  worthless,  and  there  is  no  evidence 
tending  to  show  that  any  such  debts  were  collectable^ 
and  under  the  circumstances  appearing  in  the  testimony, 
it  seems  to  me  that  it  would  have  been  an  unauthorized 
expense  to  the  estate,  to  have  prosecuted  such  claims,  as 
were  inventoried  under  the  advice  of  the  bookkeeper  of 
the  testator,  as  worthless. 

The  objection  to  the  large  payment  by  the  executors, 
of  the  debts  of  the  firm,  is  equally  untenable,  because 
they  derived  their  information  as  to  the  validity  of  such 
claims  against  the  estate  from  the  books  of  the  testatx>r, 
and  it  seems  to  me  that  it  would  be  an  extraordinary 
precaution  to  require  additional  vouchers  for  such 
claims. 

As  to  the  payment  to  the  then  late  servants  of  the 
deceased,  it  was  sufficient  authority  for  them  to  i)ay 
those  claims  when  made,  and  the  widow, who  must  have 
been  conversant  with  the  facts,  informed  the  trustees 
that  the  claims  were  just  and  valid,  and  it  should  there- 
fore be  allowed  as  charged. 

I  have  now  reached  a  question  involved  in  this  case, 
of  considerable  embarrassment,  which  is,  the  objection 
interposed  to  the  charges  made  by  the  executors  and 
trustees  for  the  payment  of  taxes,  insurance,  and  repairs 
upon  the  Elizabeth  property. 

It  is  well  settled  that  all  ordinary  taxes,  assessments 
and  interest  on  encumbrances  and  charges  for  repairs, 
must  be  paid  out  of  the  income  by  the  life  tenant  (Hep- 
hum  V.  Hepburn^  2  Bradf,^  74 ;  Griswold  v.  Griswold^  4 
Jd.,  21(> ;  SJieldon  v.  Ferris^  45  Barb.j  124 ;  Pinclcney  v. 
Pinchiey,  1  Brad/.,  269;  Booth  v.  Ammerman,  4  Jd., 
129) ;  but  it  is  also  held  that  a  municipal  assessment 
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for  the  flagging  of  sidewalks,  and  other  improvements, 
must  be  apportioned  between  the  tenant  for  life,  and 
the  remainderman. 

In  StiUweU  v.  Doughty  (2  Bradf.^  311),  it  was  held 
that  the  tenant  for  life  must  pay  the  annual  interest 
upon  the  assessment,  but  that  the  principal  is  charge- 
able to  the  remainderman,  and  this  division  of  the  bur- 
den, IS  put  upon  the  ground,  by  Surrogate  Bradford, 
that  a  life  tenant  has  the  benefit,  and  the  use  of  the  per- 
manent Improvement,  while  the  improvement  itself  en- 
ures to  the  oenefit  of  the  remainderman. 

In  Peck  V.  Sherwood  (56  N.  Y.,  615),  the  same  princi- 
ple is  declared.  It  is  also  held  in  that  case  that  the 
expenses  for  insurance,  and  placing  lightning  rods  on 
the  building,  should  be  apportioned,  although  the  case 
does  not  disclose  the  proportion  which  the  court  detuned 
proi)ei  to  charge  upon  the  respective  estates,  but  the 
decision  of  the  case  of  StUlwell  v.  Doughty  (supra) 
seems  to  be  reasonable  and  just.  I  am  not  able  to 
discover  any  evidence  in  the  will  in  question  indicative 
of  an  intent  on  the  part  of  the  testator  to  charge  his 
estate  with  the  payment  of  taxes  and  assessments,  the 
making  of  the  necessary  repairs  on  the  Elizabeth  prop- 
erty. Under  these  authorities,  it  seems  to  me  that  any 
repairs  which  do  not  come  under  the  head  of  ordinary 
repairs,  but  are  necessary  and  permanent  improvements 
to  the  estate,  should  be  chargeable  to  the  tenants  for 
life,  and  to  the  remainderman,  or  the  residuary  estate, 
in  the  proportion  suggested  by  the  above  authorities ; 
in  other  words,  that  a  life  tenant  must  be  held  liable  for 
the  interest  ui)on  the  permanent  improvements,  and  the 
estate  held  liable  for  the  improvements  themselves, 
but  that  temporary,  or  ordinary  repairs  are  chargeable 
against  the  life  tenant,  and  that  in  this  case  they  are  so 
chargeable,  except  so  far  as  they  appear  to  have  been 
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made  on  the  credit  aud  responsibility  of  the  widow,  to 
wLose  estate  the  trustees  must  look  for  their  reim- 
brti'semeiit,  unless  they  shall  appear  to  have  assets  iu 
their  hands  belonjjing  to  her,  but  the  testimony  ui^on 
the  subject  of  such  taxes,  improvements,  insurance,  &c., 
is  not  sufficiently  specific  to  enable  me  to  determine  the 
appropriate  charges  to  the  respective  interests,  and  the 
matter  will  have  to  go  to  a  reference  for  further  proof 
upon  that  subject,  so  that  the  separate  expenditures 
whether  for  permanent  or  temporary  repaira  may  be 
clearly  stated. 

As  to  the  question  of  the  validity  of  the  note  for 
$4,982.57  executed  by  the  testator  under  seal,  dated 
December  29th,  1862,  I  entertain  no  doubt  upon  the 
testimony  as  to  the  execution  of  the  note,  nor  do  I  think 
that  the  failure  on  the  part  of  the  claimant  to  enforce 
payment  of  the  note,  or  the  lapse  of  time,  in  any  way 
militate  against  the  validity  of  the  note.  Such  delay 
may  be  entirely  consistent  with  the  liability  of  the 
estate  to  pay,  and  the  right  of  the  owner  to  enforce 
payment ;  nor  does  the  fact  that  the  widow  persuaded 
the  owner  to  delay  the  enforcement  either  of  interest 
or  principal,  impair  its  validity.  While  those  circum- 
stances were  competent  as  evidence  upon  the  subject 
of  its  validity,  yet  in  the  absence  of  any  proof  of  pay- 
ment, or  release  of  the  liability,  or  any  other  circum- 
stano>e  affecting  its  validity,  the  note  must  be  held  valid, 
unless  it  be  Tjarred  by  the  statute  of  limitations. 

As  the  note  purports  on  its  face,  and  by  the  terms 
of  the  instrument  to  be  under  seal,  there  seems  to  be 
no  doubt  of  the  seal,  such  as  it  is,  having  been  attached 
at  the  time  when  it  was  signed.  It  is  objected  by  the 
counsel  for  the  legatees  that  the  instrument  is  not  un- 
der seal,  as  the  so-called  seal  is  not  made  of  wax,  or 
wafer,  or  any  other  substance  capable  of  being  impress- 
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ed,  but  is  simply  a  paper  seal,  without  the  accustomed 
wafer,  or  wax  beneath  it.  Webster  defines  a  seal  to  be 
wax  affixed  to  a  letter,  or  instrument,  and  impressed 
with  a  seal,  also  wax,  wafer,  or  other  adhesive  substance 
which  closes  a  letter,  or  other  paper,  that  which  con- 
firms, or  secures — confirmation — ^authentication — attes- 
tation. Bouvier,  in  his  dictionary,  defines  a  seal  to  be 
an  impression  upon  wax  or  wafer,  or  some  other  tena- 
ious  substance  capable  of  being  impressed ;  and  this 
is  the  common  law  definition.  By  section  61  (2  Slat- 
utes  at  Large^  420,)  it  is  provided  that  the  seal  of  any 
court,  or  public  officer  may  be  affixed  by  an  impression 
directly  on  the  paper,  and  shall  be  so  valid  as  if  made 
by  a  wafer,  or  wax ;  but  the  62d  section  provides  that 
this  latter  section  shall  not  extend  to  private  seals, 
which  shall  be  made  as  heretofore,  on  wafer,  wax,  or 
some  similar  substance. 

In  Coit  V.  MUlilcin  (1  DeniOj  376),  Chief  Justice 
Bronsox,  in  discussing  the  sufficiency  of  a  seal  of  the 
State  of  Michigan,  which  was  impressed  upon  paper,  not 
upon  wax,  of  other  adhesive  substance,  says,  "at  com- 
mon law  a  seal  is  an  impression  upon  wax,  wafer,  or 
some  other  tenacious  substance ;  the  impression  upon 
paper  alone  is  not  a  seal  except  where  it  has  been  made 
so  by  statute."  To  the  same  eflFect  is  Warren  v.  Lynch 
(5  Johns.,  238). 

In  Ross  V.  Bedell  (5  Duerj  462),  Judge  DtrER,  in  dis- 
cussing the  question  whether  a  notarial  certificate  was 
sufficient  with  the  seal  stamped  upon  the  paper  says : 
"  we  are  clearly  of  opinion  than  an  actual  seal  stamped 
upon  paper  of  sufficient  tenacity  to  receive  and  retain 
the  impression,  must  be  deemed  ob  seal  in  the  techni- 
cal sense,  and  within  the  strict  definition  of  the  common 
law,"— citing  also  the  case  of  Curtis  y.Leavitt  (17  Barb., 
318),  as  authority  for  that  principle ;  but  though  this 
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decision  by  Judge  Duer,  was  in  March,  1856,  he  makes 
no  reference  to  the  statute  above  referred  to,  passed  in 
1848,  authorizing  such  an  impression  as  a  seal.  In  the 
ease  of  Curtis  v.  Leavitt^  (swj>ra)  Mr.  Justice  Eoosevelt, 
lield  that  bonds  issued  by  a  Trust  and  Banking 
Company  were  suflBciently  sealed  by  the  impression  of 
a  seal  upon  paper  not  impressed  upon  wax,  or  wafer, 
but  stamped  into  the  paper.  He  says,  "the  whole  dis- 
cussion on  this  point  every  sensible  man  must  admit, 
were  it  not  for  some  unfortunate  dicta  in  the  books, 
would  look  very  much  like  childish  trifling;''  yet  that 
judge  fails  to  consider  the  force  of  the  Revised  Statutes 
above  cited. 

It  is  in  evidence  in  this  case  that  the  testator  in^ 
tended  to  seal  the  instrument  in  question,  and  that 
what  purported  to  be  such,  was  so  recognized  by  the 
parties,  when  he  executed  the  note  in  question,  and  I 
am  of  the  opinion  under  the  authorities,  that  the  paper 
called  the  seal,  which  was  affixed  by  moistening  the 
mucilage  upon  it,  in  order  to  make  it  adhere  and  the 
stamping  of  it  for.that  purpose,  constituted  to  all  intents 
and  purposes,  a  seal  according  to  common  law,  for  the 
mucilage  was  a  substance  sufficiently  tenacious  to  ad- 
here, and  receive  an  impression,  and  it  api)ears  to  have 
had  that  impression. 

The  object  of  a  seal  is  doubtless  to  receive  a  per- 
manent impression,  and  that  at  the  time  of  the  early 
authorities  defining  a  common  law  seal,  the  subsistence 
of  mucilage  was  unknown,  but  it  seems  to  me  that  that 
substance  answers  the  purpose  of  a  permanent  impres- 
sion, much  more  than  does  an  impression  upon  wax ;  the 
one  adheres  by  means  of  moisture,  the  other  of  heating, 
but  the  wafer  adheres  by  moisture  also;  besides,  it 
seems  to  me  that  it  would  be  an  extraordinary  principle 
to  hold  as  between  individuals  making  and  enforcing 
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contracts,  recognized  and  understood  by  both  parties  to 
be  under  seal  affixed  for  the  purpose  of  affecting  the  re- 
sult, that  the  seal  should  be  denied  that  effect ;  certainly, 
no  question  of  public  policy  would  forbid,  and  I  have 
no  hesitation  in  holding  that  the  note  in  question  is  a 
sealed  note  for  all  practical  purposes,  and  therefore  not 
barred  by  the  statute  of  limitations,  and  must  be  al- 
lowed to  the  executor  holding  the  same. 

The  evidence  that  the  owner  of  this  note  never  in- 
tended to  enforce  it,  and  was  induced  to  present  it,  b^ 
cause  of  what  he  supposed  to  be  an  improper,  and  unjust 
litigation  of  the  claims  of  the  trustees,  constitutes  no 
legal  objection  to  its  enforcement,  and  in  no  way  mili- 
tates against  the  validity  of  the  claim,  and  even  a 
verbal  agreement  not  to  enforce  it,  without  considera- 
tion, would  be  void.  I  think  the  claimant  entitled  under 
all  the  facts  disclosed  to  the  amount  of  the  note  accord- 
ing  to  its  terms. 

As  to  the  claim  of  the  counsel  for  the  legatees  that 
no  commissions  should  be  allowed  the  executors  in 
this  matter,  an  examination  of  the  testimony  has  satis- 
fied me  that  the  executors  have  not  wilfully  committed 
any  breach  of  trust,  nor  have  they  been  guilty  of  any 
vexatious  conduct  in  their  treatment  of  the  estate.  It 
is  true  that  they  have  retained  irregular  securities 
contrary  to  the  requirements  of  the  law,  yet  they  were 
securities  paying  a  large  income,  until  the  entirely  un- 
foreseen and  most  extraordinary  disaster,  to  wit:  the 
Chicago  fire,  occurred,  which  swept  away  much  of  the 
capital  of  those  insurance  companies,  and  nevertheless 
they  continued  to  pay  the  legatees  as  though  the  income 
had  continued.  I  am  not  able  to  find  anv  evidence  of 
such  dereliction  of  duty  as  would  justify  a  refusal  of 
commissions. 

As  to  the  question  of  the  costs  of  this  proceeding, 


NEW  lORK  COUNTY,  DECEMBER,  1876.  309 

inEUOBNT  V.  H EUOEMT. 

though  some  irregularities  have  been  shown  in  respect  to 
the  trustees'  account,  rendering  this  investigation  more 
^lifficnlt  and  embarrassing  and  expensive,  yet  according 
to  my  views  herein  expressed,  several  matters  of  con- 
siderable moment  have  been  objected  to  and  litigated^ 
which  have  resulted  adverse  to  the  objectors.  I  am 
not  prepared  to  say  that  an  undue  proportion  of  the  liti-* 
gation  has  resulted  from  the  neglect  or  misconduct  of 
the  executors,  and  I  see  no  good  reason  why  the  estate 
should  not  pay  the  expenses  of  the  same.  As  to  the 
amount  to  be  allowed  the  respective  counsel,  let  that 

question  be  reserved  imtil  the  final  decree. 

I 
Decree  accordingly. 


NxwToRK  County— HON.  D.  C.  CALVIN,  Subrogate— Dkckmbbr,*. 

1876. 

Nbugbnt  v.  Neugbnt. 

In  the  matter  of  the  probate  of  the  last  Willy  &c.j  of 

Bridget  Nbugbnt,  deceased. 

Valid  pablicatioo  of  a  will  is  not  made  oat  by  ovidence  that,  immediate- 
ly befote  execution,  it  was  read  to  and  approved  by  tbe  testatrix,  iD> 
the  presence  of  one  only  o^  the  two  subscribing  witnesses. 

Where  there  was  no  suflQcient  attestation  clause  to  aid  the  evidence  of 
execution,  it  appeared  by  testimony  of  the  witnesses,  that  there  was 
no  express  declaration  by  the  testatrix  that  the  instrument  washer 
will,  nor  did  the  witness  who  attended  to  its  execution  make  any  suck, 
declaration  to  the  other  subscribing  witness;  and  it  appeared  that, 
one  of  them  heard  the  will  read  to  and  approved  by  the  testatrix,  batv 
the  other  did  not.    SM,  that  there  was  no  valid  publication. 

Although  it  is  not  essential  that  attesting  witnesses  should  subscribe  iik« 
the  presence  of  each  other  nor  iu  the  presence  of  the  testator,  pro- 
vided they  do  so  at  the  time  of  execution,  or  aclcnowledgment,  yet 
it  is  essential  that  their  subscribing  be  with  the  knowledge  or 
at  the  request  of  the  teftator. 
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Tms  was  a  proceeding  fbr  the  ptobate  of  the  will  (at 
Bridget  Neugent^  deceased. 

George  Welsh  one  of  the  sabeeribmg  witneisfles  to  the 
pax)er  propounded  for  probate,  and  who  drew  the  wiU^ 
at  the  testatrix'  request,  on  oross^xamiimtion,  testified 
that  she  told  him  to  sign  it  ibr  her )  that  he  asked  her  if 
she  was  prepared  to  hear  her  will  read,  that  he  read  it  ta 
her  carefully ;  she  said  it  was  exactly  what  she  wanted ; 
he  asked  her  if  she  wanted  to  sign  the  will ;  she  took  a 
pen,  and  handed  it  to  him  to  let  him  sign  for  her ;  ha 
asked  her,  ^^  Do  you  want  me  to  sign  for  you  f  Do  you 
want  me  to  write  your  name  for  you  t  ^  "Yes,  write  my 
name  for  me. "  She  did  not  say  anything  about  his  be- 
ing a  witness  to  it.  He  signed  his  name  there  volun- 
tarily. Some  person  in  the  presence  of  the  sick  woman 
requested  that  he  should  be  one  of  the  witnesses ;  he 
did  not  remember  who. 

Michael  Gosgrove,  a  subscribing  witness,  testified 
that  there  was  nothing  said  to  him  about  subscribing  as 
a  witness ;  the  lawyer  asked  him  to  sign,  the  testatrix 
did  not.  He  says,  "I  did  not  hear  her  say  anything  at  the 
time  the  will  was  signed.  When  I  signed,  Mrs.  Keugetit 
made  no  remark.^ 

James  A.  Duggan,  the  physician,  testified  as  to  the 
soundness  of  the  mind  of  the  testatrix,  about  the  time 
of  the  execution  of  the  will. 

Mary  Qoodwin  testified  that  she  ti*as  present  at  the 
execution  of  the  will ;  that  she  heard  the  testatrix  say  to 
Mr.  Welsh,  "sign  it  j"  diat  Mr.  Wrish  read  the  will,  and 
asked  testratrix  if  she  was  ready ;  she  said,  "Yes,  sign 
it.''  She  told  him  to  sign  it  for  her  and  she  made  her 
mark ;  she  testified  that  the  testaMx  asked  him  to  sign  as 
a  witness,  but  on  flirther  cross-examination,  it  appeared 
tiiat  she  meant  by  that,  that  she  asked  him  to  sign  tes* 
tatrix'  name,  which  he  did;  that  witness  could  not 
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tell  what  he  wrote,  or  on  what  part  of  the  will  he 
wrote  it 

David  Hayward  testified  that  he  saw  Mr.  Welsh  sign 
the  will;  that  witness  Oosgrove  signed  in  an  adjoin- 
ing room  not  in  sight,  but  in  the  hearing  of  the  testa- 
trix ;  that  he  did  not  hear  M rs«  Neogent  say  anything  to 
Mr.  Welsh  or  Mr.  Oosgrove^  asking  them  to  sign  the 
will ;  that  she  did  not  state  what  the  instmment  was, 
and  that  the  witness  Oosgrove  was  in  an  acyoining 
room,  not  in  the  bedroom  where  the  will  was  exe- 
cuted. 

Martin  MeOarr  testified  that  he  was  present  at  the 
execution  of  Mrs.  Neugentfii  will.  He  heard  the  testa- 
trix say  nothing  with  regard  to  the  signing  of  the  wilL 
The  witness  George  Welsh,  was  recalled  on  behalf  of 
the  proponent  and  testified  that  after  he  had  read 
the  will  he  asked  Mrs.  Neugent  who  her  subscribing 
witnesses  were,  or  if  she  had  them ;  that  he  said  to  Mis. 
Keugent  he  could  be  a  witness ;  that  he  did  not  remem- 
ber the  reply  she  made;  that  he  did  not  remember 
whether  she  assented ;  she  said  nothing  against  it. 

William  Burns  testified  that  he  was  present  when 
the  will  was  read  and  the  testatrix  said  it  was  all  right, 
and  asked  him  to  write  her  name,  and  that  Mrs.  Neu- 
gent  said  to  Mr.  Welsh,  ^^  you  sign  it  as  a  witness." 

The  witness  Welsh,  who  drew  the  will  and  appeared 
to  supervise  the  execution,  testified  on  his  recall  that  he 
signed  the  will  voluntarily,  at  the  request  of  some  per- 
son in  the  presence  of  the  sick  woman,  but  that  he  did 
not  remember  who  made  the  request;  that  the  other 
subscribing  witness  Cosgrove  was  there  to  witness  the 
paper;  that  he  did  not  know  that  he  was  requested  by 
any  one  to  sign,  but  he  thinks  that  Oosgrove  was  in  the 
bedroom  where  the  testatrix  lay.  The  witness  testified: 
^  The  thing  was  so  unsignificant  that  I  paid  little  atten* 
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tioD  to  it ;  the  probability  is  though  that  I  doue  the 
work  right^  I  dou't  remember  the  reply  she  made,  but  I 
asked  her,  if  she  had  witnesses,  aud  then  Burn^s  name 
was  mentioned,  aud  I  said  uo."  He  testified  also  that 
be  could  not  tell  who  mentioned  Burn's  name,  but  he 
thought  it  was  the  testatrix ;  that  he  told  the  testatrix 
he  could  be  a  witness,  and  could  not  remember  what 
ahe  said,,  but  she  did  not  object  to  it;  that  he  did  not 
know  whether  she  nodded,  or  spoke ;  this  is  the  sub- 
stance of  the  testimony. 

Phiup  MAJ/>NB,/pr  proponent 
John  M.  Mackat,  far  oontettanU 

The  Surrogate. — In  the  absence  oi  an  attesting 
clause,  where  the  j^erson  who  drew  the  will  is  so  uncer- 
tain as  to  what  was  done,  it  Would  be  very  unsafe  to 
adjudge  the  will  in  question  properly  executed.  If  other 
formalities  had  been  observed,  I  should  feel  somewhat 
leluctaut  to  bold  that  there  was  e\idence  of  a  publica- 
tion of  the  will,  in  the  absence  of  an  attesting  clause, 
yet  as  it  was  read  to  the  testatrix,  it  is  quite  probable 
that  she  understood*  the  nature  of  the  instrument  that 
she  procured  the  witness,  Welsh,  to  subscribe  for  her. 

In  CampbeU  v.  Logan  (2  Bradf.^  98),  it  was  held  that 
where  the  testator  desired  a  former  will  to  be  altered, 
and  a  new  will  was  drawn,  and  it  was  read  to  the  testa- 
trix, and  signed  by  her,  she  stating  the  writing  was 
suflBcient,  and  asked  the  witnesses  to  sign,  though  they 
could  not  remember  that  she  declared  it  to  be  her  last 
will,  but  only  said  it  was  all  right,  the  evidence  estab- 
lished a  substantial  declaration  by  the  deceased,  of  the 
testamentary  character  of  the  instrument  at  the  time  of 
its  execution. 

In  Moore  v.  Moore  (2  Bradf.^  265),  Surrogate  Brad- 
ford says,  that  no  particular  form  is  requisite ;  all  that 
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the  law  requires  is  that  the  testator  shall  commuuicate 
to  the  witness  that  it  is  his  will,  and  desires  them  to  at- 
test. This  can  be  done  by  reading,  and  other  acts  per- 
formed by  third  persons,  provided  an  intelligent  assent 
on  the  part  of  the  testator  is  shown. 

In  Carle  v.  UfiderhiU  (3  Bradf.y  105),  the  following 
language  is  used ;  "When  the  testator  in  the  presence 
of  the  subscribing  witnesses  dictates  the  provisions  of 
the  instrument,  reads  it  aloud  after  it  is  shown,  signs 
it,  and  requests  them  to  give  their  attestation,  the 
substance  of  what  the  statute  requires  is  performed ; 
that  then  he  manifests  it,  abd  makes  public  and  open^ 
the  nature  of  the  act." 

In  Bagley  v.  Blackman,  (2  Lans.j  41),  it  appeared 
that  the  instrument  propounded  was  executed  by  the 
testator,  and  the  witnesses  were  requested  to  sign  the  ^ 
same,  and  it  appeared  that  they  had  been  called  for  the 
purpose  of  signing  the  will,  but  it  no  where  appeared 
that  the  testator  declared  what  the  instrument  was,  and 
the  witnesses  had  no  knowledge  that  the  instrument 
was  a  will,  except  from  that  fact.  The  court  reversed 
the  order  of  the  Surrogate  admitting  the  will  to  pro- 
bate. 

^In  Brinkerhoff  v.  Bemsen  (8  Paige^  488),  it  was  held 
that  where  the  instrument  propounded  was  in  the  hand 
writing  of  a  third  person,  and  executed  by  the  deceased 
by  signing  it,  and  acknowledging  it  to  be  her  hand, 
and  seal,  in  the  presence  of  the  subscribing  witnesses, 
and  the  instrument  was  not  read,  nor  was  anything  said 
at  the  Lime  from  which  the  witnesses  understood  it 
to  be  a.  will, — ^the  instrument  was  not  duly  executed, 
though  the  attestation  clause  which  was  not  read  in  the 
hearing  of  the  witnesses  stated  the  will  to  have  been 
duly  published  in  the  presence  of  such  witnesses. 
At  page  498,  the  Ohancellor  says :  "I  think  there  can 
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be  no  reasonable  doubt,  that  if  this  will,  and  attestation 
clause,  or  even  the  attestation  clause  alone,  hod  been 
read  over  in  the  presence  and  hearing  of  the  testatrix 
or  that  the  witnesses  could  be  fully  satisfied  that  she 
knew  and  understood  its  meaning,  tiiat  request  to  thcon 
to  attest  it  as  witnesses,  would  have  been  such  a  re- 
cognition of  the  instrument  as  her  will,  as  to  make  it 
an  execution  thereof^  according  to  the  spirit  and  intent 
of  the  statute," 

.  In  the  MaUer  of  Farman  (1  Tucker j  206),  one  attest* 
ing  witness  testified  that  the  testator  told  her  in  the 
foom  where  the  will  was^  executed,  before  signature, 
that  it  was  her  will ;  and  the  other  witness  testified  that 
while  she  did  not,  in  the  room  where  the  will  was  ex- 
tented,  tell  her  that  it  was  her  will,  yet  when  she  came 
to  the  kitchen  to  call  her  as  a  witness,  she  told  her  thai 
she  wanted  her  to  witness  her  will — held  that  this  was 
sufficient,  together  with  the  proof  that  she  signed  the 
instrument  in  the  presence  of  two  witnesses,  and  they 
signed  their  names  in  her  presence,  and  in  the  ^»sence 
ef  each  other. 

In  Gilbert  v.  Knaz  <52  N.  F.,  126),  it  appeared  by  the 
testimony  of  one  of  the  subscribing  witnesses,  that  he 
was  present  at  the  exeoution ;  it  was  subscribed  by  ^e 
testator  in  the  presence  of  the  witnesses ;  one  of  tiie 
witnesses  stated  to  the  testator  that  it  was  necessary 
that  he  should  request  the  witnesses  to  sign  his  will,  as 
such,  and  say  that  it  was  his  (testator's)  will,  and  that 
he  wished  the  witness  to  sign  as  such.  This  occurred 
after  the  will  was  signed,  and  before  the  witnesses 
sigped,  and  in  the  presence  of  the  testator,  and  each  of 
the  witnesses ;  the  testator  made  no  reply.  Witness 
testified  that  he  had  no  doubt  but  that  the  testator  heard 
L,  and  that  the  testatcNT  took  the  will,  and  retained  it 
The  Surrogate  refiised  the  iHrobate  as  for  wapt  of  a 
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pnblioation,  but  tbe  Oonrt  of  Appeals  reversed  it, 
holding  that  there  was  a  valid  publication,  as  the  wit« 
nesB  had  diarge  of  the  exeention,  and  assumed  to  speak 
for  the  testator,  and  that  his  agency  was  consistent 
mih  his  relation  to  the  testator,  and  the  will.  Judge 
AxDiRBws  says,  at  page  180,  ^<  the  cnrcupistiuiees  sh6ir 
that  the  testator  intended  to  make  a  valid  executioa 
tit  the  will,  and  the  witnesses  signed  it  at  his  request 
within  the  case  of  jPeck  v,  C^^ry.  If  be  is  held  to 
have  adopted  the  declaration  of  Oohn  (the  witne99) 
in  respect  to  tiie  attestation  by  the  .witnesses,  the  pre* 
snmptiou  is  equally  strong  that  he  adopted  that  part 
of  it  in  which  Pohu  declared  that  it  was  the  will  of  the 
testator." 

The  cases  above  cited  present  the  extreme  limit  of 
a  valid  publication,  and  it  seems  to  me  that  this  ceso 
does  not  come  op  to  the  standard  laid  down  by  either  of 
the  cases  cited.  In  this  case  there  appears  to  have  been 
no  declaration  by  the  testatrix  that  the  instrument  was 
her  will,  nor  did  Welsh,  who  attended  to  its  execution, 
make  any  such  declaration  to  the  witness  Oosgrove, 
nor  does  it  appear  that  Cosgrove  heard  the  will  readi 
and  all  he  knew  about  the  instrument  being  a  will  wasy 
tliat  Mr.  Welsh  asked  him  to  sign  as  a  witness ;  and 
from  the  evidence,  I  am  satisfied  that  there  was  not 
flueh  a  publication  m  is  required  by  the  statute.  In- 
deed, the  testimony  of  the  witness  Oosgrove  does  not 
Aow  that  he  was  present  when  the  testatrix  signed  the 
will,  or  that  he  heard  her  make  any  remark  in  respeat 
to  it,  neithw  did  she  state  what  the  instrument  was, 
Bor  ask  tbe  witnesses  to  subscribe  the  same  as  such* 

The  weight  of  the  testimony  upon  the  subject  of  the 
request  of  the  testatrix  to  tbe  witness  Oosgrove,  to  sign  as 
such,  seems  to  be,  that  nothing  wns  said  by  the  testatrix, 
but  he  was  requested  to  sign  by  the  other  witness  Welah* 
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It  does  not  appear  that  that  request  was  iu  the  presence, 
or  hearing  of  the  testatrix,  and  it  does  quite  clearly  ap- 
pear that  the  subscribing  by  Oosgrove  was  in  an  ad- 
joining room,  and  I  think  there  is  an  absence  of  proof 
that  the  tt^statrix  knew  that  Oosgrove  subscribed  the 
instrument.  I  am  aware  that  it  is  not  essential  that 
the  attesting  witnesses  should  each  subscribe  in  the 
presence  of  the  other  (HoysrmH  v.  Kingman^  22  A^.  Y., 
372 ;  Willis  v.  Mott^  Si)  Id.,  486),  nor  is  it  necessary  that 
the  witnesses  should  sign  in  the  presence  of  the  testa- 
tor. {Rudden  v.  McDonald^  1  Bradf.^  352 ;  Jackson  v. 
Christman^  4  Wend,,  277).  If  they  sign  at  the  testator^ 
request,  although  in  an  adjoining  room^  out  of  sight,  it 
is  sufficient,  though  their  signing  must  be  done  at  the 
time  of  the  execution,  or  acknowledgment  with  the 
knowledge  and  at  the  request  of  the  testator  {Lyon 
y.  Smith,  11  Barb.,  124),  but  I  think  the  proof  in  this 
case  fails  to  show  that  the  signing  of  the  witness  Oos- 
grove was  with  the  knowledge,  or  at  the  request,  of  the 
testatrix. 

In  Leuns  v.  Lewis  (11  N.  Y.,  220),  Mr.  Justice  Allek 
says,  '4he  legislature  have  made  four  things  essential 
to  the  proper  execution  land  attestation  of  a  will.  The 
want  of  conformity  to  any  of  these  requisites,  will 
validate  the  instrument  as  a  testament.    They  are : 

1st.  A  subscription  by  the  testator  at  the  end  of 
the  will. 

2d.  The  making  of  such  subscription  in  the  pres- 
ence of  each  •of  the  attesting  witnesses,  or  an  acknowl- 
edgment of  the  making  of  the  same  to  them. 

3d.  A  declaration  by  the  testator  at  the  time  of 
making  or  acknowledging  the  subscription,  that  the  in- 
strument so  subscribed,  is  his  last  will  and  testament. 

4th.  The  two  attesting  witnesses  shall  sign  at  the 
emd  of  the  will  at  the  request  of  the  testator." 
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In  that  case,  one  of  the  witnesses  testified  that  he 
signed  his  name  at  the  end  of  the  attestation  clause,  Bt 
the  reqaest  of  the  testator,  and  that  the  other  witness  was 
called  by  the  deceased  into  his  private  office,  where  he 
had  the  paper  of  which  he  turned  up  so  much  as  would 
allow  them  to  write  their  names,  requesting  them  to 
sign  the  same,  and  add  their  residence,  and  that  he  said 
"I  declare  the  within  to  be  my  free  will  and  deed;'^  that 
this  was  all  that  was  said  ;  that  the  witness  did  not 
know  it  to  be  a  will,  but  thought  it  was,  from  the  fact 
that  the  deceased  that  morning  sent  out,  and  procured  a 
blank  will ;  that  he  did  not  see  the  paper  signed  by  the 
testator,  or  see  his  signature.  It  was  held  that  the  will 
was  not  duly  proved. 

On  a  careful  review  of  all  these  authorities,  and  the 
testimony  in  iMs  case,  I  am  of  the  opinion  that  the  will 
in  question  has  not  been  duly  proved,  and  that  the  pro- 
bate should  be  denied,  for  the  reason  that  the  testatrix 
did  not  publish  the  instrument  according  to  law,  and 
that  the  subscribing  witness  Cosgrove  did  not  subscribe 
at  the  request  of  the  testatrix,  or  in  her  presence. 

Decree  accordingly. 
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WADB  f^.  HOLBBOOK, 

In  (he  matter  of  (he  FriMte  of  the  laet  WiU  and  Testament 
of  Ohables  O&aft  Hqi^BOOE,  deceased* 

The  mle  ii  well  astftbliahed  th^t  the  tMintor  mutt  at  tbf  time  of  ezeeating 
hie  will,  liATe  h^  lafflelent  eitpiHsity  to  oompiebend  the  ooBdittoa  o( 
his  property,  end  his  relation  toward  the  persozu  who  are,  or  might 
be,  the  objects  of  his  bonaties,  and  the  scope  and  bearing  of  the  pro- 
Tislonsofhis  will. 

Ifiere  imbecility  or  weakness  of  mind,  however,  does  not  incapadtate^  if 
there  be  sufficient  onderstanding  to  satisfy  the  foregoing  mle. 

Uodneinflnence  to  avoid  a  will,  most  be  snch  as  to  deprive  the  testator  at 
the  time,  of  the  free  exercise  of  his  will ;  and  must  be  exercised  in 
leepect  to  the  very  act.  And  the  fact  most  be  proved ;  ii  will  not  be 
inferred  from  opportonity  and  interest.* 

Where  a  testator  caused  to  be  prepared  a  codicil  modifying  his  will  in  re- 
spect to  certain  trusts  therein  created,  and  republishing  it  as  modified, 
and  at  the  same  time  caused  to  be  prepared  a  trost  deed,  InyolviQg 
the  same  property  and  beneficiaries,  and  there  was  some  evidenee 
that  he  intended  to  execute  them  slmnltaneously,  but  because  of  the 
absence  of  a  party,  failed  to  execute  the  deed  until  sometime  after  he 
had  executed  the  codioll ; — HM,  that  they  were  to  be  eonstderod 
together,  and  construed  as  intended  to  be  hannonions.t 

If  there  be,  in  such  a  case,  substantial  conformity  in  the  provisions  of  the 
deed  and  the  testamentary  act,  the  deed  is  not  to  be  regarded  as  a 
xevocation  of  the  will. 

The  testamentary  act  passes  after-aeqnired  property,  while  the  deed  does 
not;  and  therefore  the  former  should  no  the  deemed  neceasarily  re- 
voked by  the  latter. 

The  fiMt  that  the  deed  expressly  includes  after-acquired  property  which 
may  come  to  the  hands  of  a  particnlar  agent,  does  not  affect  the  qnes. 
tion  of  constructive  revocation. 

The  objection  that  a  trust  in  the  will  may  violate  the  statute  restricting 
the  suspension  of  the  power  of  alienatton,  is  not  ground  for  refusing 
probate  of  the  wilL 

If  an  ulterior  trust  is  void  on  this  account,  it  may  be  dropped,  allowing 
the  primary  provisions  to  stand4 


'Compare  Fagan  v.  Di^aa,  a»i«.,  j>.  ^1 
f Compare  MoH  v.  Bkikmfer^  57  N.  F.,  49. 
^Compare  Bote  v.  Bom^  4  AVb,  Ct  Jpp,  Deo^  108. 
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This  was  a  proceeding  for  the  probate  of  tbe  last 
will  aad  testament  of  Charles  Graft  Holbrooke  deceased. 

The  will  in  question  bore  date  19tb  November,  1874| 
and  was  then  witnessed  by  William  Ooit  and  £.  L. 
Sanderson. 

On  the  IStih  day  of  Karcb,  1879,  tbe  will  was 
executed,  and  witnessed  by  Messrs.  Ooit^  Sanderson, 
and  Evelina  T.  Lawrence.  On  the  19tb  day  of  Mitrch, 
1876,  the  testator  executed  a  codicil  to  tbe  wUl  witness- 
ed by  the  last  named  witnesses,  Ooit,  Sanderson  and 
Lawrence. 

By  his  will,  in  addition  to  certain  small  bequestsy 
the  testator  gave  to  his  wife,  Amelia  A.  W.  Holbrooky 
$20,000  in  lieu  of  dower,  and  to  his  son,  Charles  AIl>ert, 
$1,000,  and  released  him  from  any  accoimta  or  claims 
against  him  for  advances,  or  debts,  or  otherwise ;  and 
the  rest  and  residue  of  his  estate,  real  and  personal, 
he  devised  and  bequeathed  to  trustees,  upon  the  follow- 
ing trusts ; — to  invest  ^8,000,  and  to  pay  the  inoome 
semi-annually  to  Miss  Ellen  Parker  Bigelow,  during  her 
life,  and  on  her  decease,  the  same  was  to  fall  into  his 
residuaiy  estate,  and  be  added  to  the  fund  created  for  his 
son,  Charles  Albert;  also  to  invest  the  sum  of  $2,000,  and 
pay  the  income  to  Mrs.  Elizabeth  Bolfio,  during' her  life, 
the  principal  at  her  death  to  fall  into  the  residuary  es- 
tate, to  be  added  to  the  fund  created  for  his  son,  Charles 
Albert, — ^and  the  remainder  to  be  invested,  as  another 
separate  trust  for  the  benefit  of  his  son's  children,  the 
income  to  be  applied  semi-annually  to  him,  during  his 
life,  in  addition  to  the  sums  above  invested,  lor  the 
interest  of  Miss  Bigelow,  and  Craft  Bolfe,  and  at  the 
death  of  said  Charles,  to  be  equally  divided  among 
the  children  of  his  said  sou,  and  if  he  should  die 
without  iesue,  the  same  should  be  paid  to  Alice  and 
Addie  Wade,  in  equal  shares,  at  their  arrival  at  21  years 
respectively. 
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It  was  further  directed,  that  in  case  either  of  the 
trusts  to  Miss  Bigelow,  and  Miss  Bolfe,  shoiUd  fail,  by 
their  decease  before  the  testator,  the  sum  thus  directed 
and  appropriated  should  belong  to  his  residuary  estate, 
and  if  the  persons,  and  their  issue  above  named  should 
die  before  the  testator,  then  his  estate,  or  the  residue 
should  be  equally  divided  among  his  heirs  at  law. 

The  testator  appointed  the  trustees  named,  his  exe- 
cutors. By  his  codicil,  he  ratified,  reafiirmed,  and  pub- 
lished his  former  will  in  all  paiticulars,  excepting  as  to 
an  alteration  made  by  the  codicil.  The  codicil  gave  to  his 
wife  the  testator's  household  furniture,  plate,  pictures, 
books,  jewelry,  clocks,  watches  and  wardrobe.  It  revok- 
ed the  third  clause  of  the  will,  whereby  he  had  given 
$1,000  to  his  son  Charles,  and  directed  that  if  said  son 
Oharles  should  at  his  decease  be  indebted  to  his  estate, 
such  debt  and  securities  therefor  should  be  taken  as, 
and  form  part  of,  the  trust  fund  created  for  his  benefit^ 
and  gave  power  to  bis  trustees;  to  enforce  the  payment 
of  such  debts,  and  apply  the  securities  as  his  trustees 
should  deem  expedient,  but  the  trustees  were  not  to  he 
held  obliged  to  collect  such  debts,  or  to  realize  any 
part,  unless  the  trustees  should  deem  it  for  the  inter- 
est of  his  said  son's  wife  and  children,  and  the  codicil 
also  provided  that  in  case  proceedings  should  be  taken 
by  any  creditors  of  his  son  to  reach  the  income  of  the 
trust  fund  in  behalf  of  his  son,  in  that  case  his  son's 
interest  in  the  income  should  cease,  and  the  income 
should  forthwith  during  his  life,  be  paid  by  the  trus- 
tees to  his  wife,  and  in  case  the  wife  should  die  before 
Charles,  the  principal  of  the  fund  and  accumulated 
interest  should  be  paid  over  to  the  persons  who,  accord- 
ing to  the  will,  were  to  receive  it  upon  the  death  of 
Charles ;  and  if  it  should  happen  that  Charles'  present 
wife  should  not  be  living  at  the  time  of  such  proceed- 
ing by  creditors,  then  the  principal  and  accumulated 
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interest  should  be  paid  over  to  such  persons  as  would 
be  entitled  in  case  of  his  death,  according  to  the  will. 
The  testator  also  authorized  the  trustee  to  use  so  much 
of  the  income  during  the  life  of  Charles  as  she  should 
deem  expedient  towards  paying  premiums  to  any  person 
for  insurance  which  might  have  been  or  might  here- 
after be  effected  on  Charles'  life,  payable  to  his  wife  in 
case  of  his  death,  and  appointed  the  testator's  wife,  trus- 
tee, under  the  will,  of  the  several  funds,  and  also  exe^ 
cutrix  of  the  will  in  lieu  of  the  executors  and  trustees 
named  by  the  will. 

The  testator  executed  a  deed  of  trust,  so  called,  bear- 
ing date  the  2Gth  day  of  March,  1875,  to  William  Cush- 
ing,  by  which,  in  consideration  of  $1,  and  divers  other 
good  and  sufficient  considerations,  &c.,  he  sold,  assigned, 
transferred,  and  conveyed  unto  said  Cushing,  the  prom- 
issory notes,  bonds,  choses  in  action,  and  personal  prop- 
erty then  in  the  hands  and  i)ossession  of  said  Cushing, 
held  by  him  as  the  agent  of  the  testator,  a  schedule  of 
which  was  to  be  annexed  to  the  instrument,  as  soon  as 
could  conveniently  be  done,  and  also  all  his  right,  title, 
interest  and  claim  to  all  other  personal  property  which 
then  was,  or  might  thereafter  be  held  and  possessed  for 
the  testator,  by  any  other  person,  or  i)ersons^  in  or  to 
which  he  had  any  right,  title,  or  interest  to  have  and  to 
hold  to  the  trusts  declared  as  follows : 

First — ^To  collect,  manage,  and  invest  such  property 
as  he,  in  the  exercise  of  his  best  judgment,  should  deem 
fit,  and  pay  the  income  and  profits  to  said  testator  during 
his  life,  and  on  his  decease,  to  pay  from  the  principal 
$20,000  to  his  wife,  and  $100  to  his  daughter,  Mrs.  Wade, 
and  the  like  sum  to  each  of  her  sisters,  Ella  G.  and 
Georgiana  May,  and  to  convey,  transfer,  and  set  over, 
unto  his  said  wife,  all  the  rest  and  remainder  of  his 
property,  then  in  said  Cushing's  hands ;  to  invest  $8,000 
for  the  benefit  of  Miss  Bigelow,  and  pay  to  her  the 
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income  during  her  life,  and  at  lier  death  to  add  that 
amount  to  that  created  for  the  benefit  of  his  son  Oharles 
Albert,  and  family ;  to  invest  $2,000  for  the  benefit  of 
Miss  Bolfe,  and  pay  her  the  income  during  her  life,  and 
at  her  decease  to  add  the  principal  to  the  sum  provided 
for  his  son  And  family;  to  pay  out  of  the  remainder  $500 
to  Miss  0.  A.  Plummer,  the  like  sum  to  her  daughter, 
Annie  M.  Plummer,  and  from  the  remainder,  to  create 
a  fiind  for  his  son,  Charles  Albert,  to  which  should  be 
added  the  principal  of  the  two  funds  above  mentioned, 
when  the  principal  should  fall  in,  by  death  of  the  ben- 
c^ciaries,  and  manage  the  same  according  to  her  best 
judgment ;  to  pay  the  income  and  profits  to  his  said  son, 
Oharles  A.  Holbrook,  as  she  might  deem  fit,  and  for  the 
best  interests  of  said  Oharles  A.  during  his  life,  and 
upon  his  decease,  to  divide  the  principal  into  as  many 
shares  as  he  should  leave  children,  surviving  him,  and 
pay  one  share  to  each,  the  children  of  any  deceased 
child  to  take  the  parent's  share,  and  in  case  no  child 
should  survive,  in  such  case  the  fund  was  to  be  equally 
divided  between  the  children  then  living  of  Mrs.  Wade  j 
but  in  case  the  interest  should  be  attached,  or  proceed- 
ings taken  against  said  Charles  Albert,  by  any  creditors, 
then  his  interest  should  cease,  and  the  income  should 
during  his  life  be  paid  by  said  trustee  to  his  wife,  and 
if  she  should  not  be  living,  then  to  pay  the  principal 
and  accumulation  of  interest  to  his  children  in  equal 
proportions,  the  issue  of  any  deceased  child  to  take  the 
parent's  share,  and,  if  his  wife  should  see  fit,  to  expend 
any  sum  towards  the  payment  of  any  premium  upon 
policies  of  insurance  effected  upon  the  life  of  said 
Oharles. 

It  was  covenanted  in  this  conveyance  that  said 
Oushing  should  not  be  liable  for  any  loss  in  regard  to 
the  property  thus  conveyed,  unless  sustained  by  his 
wilful  default  or  neglect,  and  he  covenanted  that  in 
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case  the  testator's  wife  should  not  survive  her  husbaml, 
or  should  decline  to  hold  said  residue  which  should  nv 
main  atlter  she  had  received  her  tSO^OOO^  or  sign  proper 
oovenanfe  binding  herself  to  fuliil  the  same,  in  that 
case,  he  would  hold  the  said  remainder  upon  the  same 
trusts,  and  execute  the  same,  but  to  be  only  respon^ 
Bible  for  the  exercise  of  good  faith  and  judgment. 

It  appeared  by  the  testimony  of  Mr.  Colt,  who  drew 
the  codicil,  that  this  tnist  deed  which  had  been  drawn 
in  Boston,  was  submitted  to  him  for  consideration  and 
some  amendment,  about  the  time  that  the  testator  ap- 
plied to  him  for  the  drawing  of  the  codicil,  which  it 
would  seem  was  intended  to  have  been  executed  at  the 
same  time,  but  that  the  delay  in  the  execution  of  the 
trust  deed  arose  from  the  failure  of  Mr.  Gushing  to  at- 
tend at  Brooklyn  where  the  instruments  were  executed, 
at  the  time  a  meeting  for  the  purpose  had  been  fixed* 

Mrs.  Fanny  Clark  Wade,  daughter  of  the  deceased 
by  his  first  wife,  filed  allegations  against  the  probate  of 
the  will ;  that  it  was  not  executed,  or  att;ested  according 
to  law ;  that  the  testator  was  not  competent  to  make  a 
will  atthe  time;  that  its  execution  was  procured  by  fraud, 
imposition,  and  undue  influence  prMtieed  by  the  l^ar 
tees,  or  by  some  person  at  their  instance,  unknown  to 
the  contestant,  and  he  was  under  the  influence,  dtoess, 
and  restraint  of  the  legatees,  and  devisees ;  that  said 
instrument  and  codicil  were  void,  as  suspending  the 
power  of  alienation  for  more  than  two  lives  in  bung, 
and  were  void  for  that  reason ;  that  on  the  26th  day 
of  March,  1875,  the  deceased  executed  an  instrument 
whereby  he  sold,  assigned,  and  transferred  unto  Mr. 
Oushing,  certain  estate  and  property  therein  named, 
being  the  same  estate,  and  property  purporting  to  have 
been  devised  or  bequeathed  in  said  will  and  codicil, 
by  which  instrument  deceased  purports  to  have  been 
wholly  divested  of  said  estate  and  property ;  that  said 
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instrument  purports  to.  operate  as  a  revocation  of  such 
devises  and  bequests,  and  that  said  instruments  were 
not  the  last  will  and  testament  of  the  deceased 

A  lar^re  amount  of  testimony  was  taken  in  the  case, 
principally  upon  the  subject  of  the  condition  of  the  es- 
tate prior  to  and  about  the  time  when  the  testator  exe- 
cuted the  will  in  question  and  the  codicil,  and  some  tes- 
timony which,  it  was  claimed  by  contestant's  counsel, 
showed  undue  influence  exercised  over  the  testator  by 
his  wife  and  by  his  son,  in  hostility  to  the  contestant. 

The  testator  was  formerly  a  resident  of  Boston,  and 
by  his  first  wife  he  had  several  children,  to  wit :  Obarles 
Albert  Holbrook,  Fanny  Clark  Wade,  Alia  Gertrude 
O'l^eill,  and  Oeorgiana  May  Orowted;  and  some  12 
years  or  more  ago,  the  testator  procured  a  divorce  from 
his  first  wife,  with  whom  his  daughter,  Mrs.  Wade,  be- 
fore her  marriage,  in  April,  1864,  resided,  and  she  re- 
moved with  her  mother  to  the  city  of  Brooklyn,  New 
York,  where  she  resided  under  an  assumed  name.  The 
testator  remained  without  any  intercourse  with  his 
daughter,  Mrs.  Wade,  until  after  she  married  in  April, 
1864,  and  until  after  the  birth  of  her  first  child.  He 
came  on  soon  after  to  their  house,  and  thereafter,  from 
April,  1865,  he  visited  his  daughter  whenever  he  came 
to  Now  York,  which  was  several  times  in  the  year.  On 
testator's  return  from  Europe,  in  1873,  he  was  very  ill 
at  the  hospital  in  Boston,  and  Mrs.  Wade  went  on,  at 
the  suggestion  of  her  aunt,  Mrs.  Gushing,  to  see  her 
father,  and  remained  in  attendance  upon  him  for  sev- 
eral weeks.  Between  1864  and  1873,  the  testator  and 
his  daughter  Fanny  were  in  the  habit  of  regular  cor- 
respondence. During  his  illness  at  Boston,  ho  was  con- 
siderably deranged  in  his  mind,  suffered  intensely  from 
cancerous  diflSculty  in  the  lower  part  of  abdomen,  and 
took  very  powerful  medicines  and  opiates.  At  times  he 
would  jump  out  of  bed,  threaten  to  kill  himself,  and 
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jump  out  of  the  window.  He  told  the  attendants  to 
bide  liis  razors  so  that  he  might  not  commit  suicide, 
and  exhibited  great  fickleness  in  respect  to  his  opinion, 
likes  and  dislikes  of  his  nurses  and  physicians. 

He  however  recovered  from  his  illness,  discharged 
his  physician,  and  became  thoroughly  imi)ressed  with 
the  idea  that  he  would  become  perfectly  cured,  and  ap- 
peared to  be  in  improving  health,  and  his  mind  ap-* 
peared  to  be  restored  to  its  normal  condition,  and  such 
seemed  to  be  the  effect  of  the  testimony  as  to  his  con^ 
dition,  when  the  will  was  executed  in  November,  1874,^ 

Some  testimony  was  given  in  respect  to  strange 
conduct  of  the  testator  several  years  ago,  when  he  was 
laboring  under  some  trouble  about  his  divorce,  but  he 
seemed  afterward  to  have  recovered  from  that. 

Prior  to  the  execution  of  the  will,  and  in  June,  1874^ 
on  learning  that  her  father  was  visiting  in  Brooklyn, 
at  the  house  of  Mrs.  Hopkins,  who  was  the  mother  of 
his  second  wife,  Mrs.  Wade  wrote  a  letter  to  her  brother 
Charles  A.  Holbrook,  stating  that  she  had  learned  that 
her  father  was  visiting  Miss  Hopktua,  and  contemplated 
marrying  her,  and  requested  him  to  use  his  influence 
Avith  his  physician  in  Boston,  to  persuade  them  that 
marriage  would  be  detrimental  to  his  health,  and  asked 
him  (her  brother)  to  keep  the  matter  secret,  but  use  his 
influence  through  the  physician  to  dissuade  her  father 
from  marriage. 

The  father  ascertained  the  existence  of  this  com- 
munication, and  it  displeased  him,  and  subsequently  t\ 
copy  was  furnished  to  Mrs.  Holbrook,  his  second  wife, 
which  created  a  feeling  of  alienation  between  them. 
Subsequently  a  will  was  made  by  the  testator  by  which 
he  withheld  his  bounties  to  Mrs.  Wade.  When  his  will 
was  being  prepared,  testator  stated  to  Mr.  Ooit,  whr) 
drew  it,  that  he  did  not  consider  Mrs.  Wade  was  very 
Mendly  to  him,  and  the  witness  testified  that  there 
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seemed  to  be  some  difficulty  between  them — that  testa- 
tor told  him  also,  that  he  had  several  articles  of  fur- 
niture, books,  &c.,  m  Mrs.  Wade's  possession,  for  safe 
keeping — ^that  he  had  called  upon  her  for  them,  and  she 
declined  to  give  them  up,  and  that  the  testator  seemed 
to  feel  greatly  hurt  by  it,  and  expressed  some  indigna- 
tion, and  that  Mr.  Wade  was  unwilling  to  give  the 
articles  up  unless  they  (himself  and  wife)  were  satisfied 
that  other  provisions  were  to  be  made  in  behalf  of  Mrs. 
Wade ;  that  witness  was  under  the  impression  that  the 
demand  and  refusal  had  occurred  in  September,  1874, 
and  that  the  testator  brought  witness  an  account  against 
Mrs.  Wade,  which  he  desired  prosecuted,  but  which  was 
not  i)rosecuted,  and  was  afterwards  withdrawn. 

The  testator  was  married  to  his  second  wife,  on  the 
1st  October,  1874,  and  in  the  spring  ot  1875,  he  went 
South  with  his  wife,  for  his  health,  and  returned,  and 
passed  a  portion  of  the  summer  in  New  Jersey,  where 
Mrs.  Wade  visited  him  once,  and  it  was  claimed  by 
contestant's  counsel  that  she  was  received  with  great 
cordiality  by  her  father,  but  was  rather  coolly  treated 
by  his  wife,  who  seemed  to  avoid  leaving  her  husband 
with  Mrs.  Wade  alone. 

Some  testimony  was  also  given,  tending  to  show 
apparent  reconciliation,  or  at  least  kindly  relations  be- 
tween the  deceased  and  Mrs.  Wade,  while  he  was  sick 
during  the  summer  of  1875,  in  New  Jersey,  and  after 
his  return  to  the  city  of  New  York,  and  while  he  was 
in  his  last  illness,  but  there  was  no  testimony  tending 
to  show  any  undue  influence  exercised  upon  the  testa- 
tor, either  by  his  wife,  or  his  son  Charles,  in  respect  to 
the  i)ro  visions  of  the  will  or  the  exclusion  of  Mrs.  Waile ; 
and  the  only  testimony  that  tended  in  that  direction 
was,  that  his  son  disclosed  the  terms  and  character  of 
Mrs.  Wade's  letter  in  respect  to  his  projwsed  marriage 
with  his  second  wife,  and  the  alleged  fact  that  Mrs. 
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Wade's  visits  lo  her  father  seemed  not  to  be  agreeable 
to  his  wile,  after  Mrs.  Holbrook  h;id  ascertained  the 
character  of  her  letter,  and  her  effort  to  i)reveut  her 
father's  marriage  with  her. 

J.  D.  TAYijORf  for  proponents, 
Abbott  Bkothebs, /or  con ^estonfo. 

The  Subrog^a.te. — On  the  qnestion  of  capacity  of 
the  testator,  at  the  time  he  executed  his  will,  and  par- 
ticularly at  the  time  he  executed  his  codicil,  it  is  impos- 
sible to  escape  the  conclusion  that  he  was  perfectly 
sane,  and  capable  in  all  resi)ects  of  making  his  will. 

The  rule  is  well  established  in  such  cases,  that  the 
testator  must,  at  the  time  of  executing  the  will,  have 
had  sufficient  capacity  to  comprehend  the  condition  of 
his  property,  and  his  relation  toward  the  i)ersons  who 
are  or  might  be  objects  of  his  bounties,  and  the  scope 
and  bearing  of  the  provisions  of  his  will.  {Ddafield  v. 
Parish^  35  N.  T.,  0  ;  Van  Guy  sling  v.  Van  Kuren^  35  7ei., 
70 y  Tyler  v.  Gardner^  35  Id.j  559/  Kinne  v.  Johnsony 
60  Barb.j  69.)  Mere  imbecility  or  weakness  of  mind 
however,  does  not  incapacitate,  if  there  be  sufficient 
understanding  to  satisfy  the  foregoing  rule. 

I  think  there  is  no  reason  to  doubt  the  mental  ca- 
pacity of  the  testator  to  make  the  will  in  question. 

As  to  alleged  undue  influence,  the  ntle  is  well  stat- 
ed in  Gardiner  v.  Gardiner  (34  N.  Y.,  155),  that  it  must 
be  made  to  appear  that  the  importunity  or  influence 
was  such  as  to  deprive  the  testator,  at  the  time,  of  the 
free  exercise  of  his  will,  and  such  undue  influence  must 
be  exercised  in  respect  to  the  very  act,  and  the  act  must 
be  proved ;  it  will  not  be  inferred  from  opi)ortunity  and 
interest.  (Seguine  v.  Seguine^  3  Keyes,  663 ;  Kinne  v.  John- 
son,  60  Barb.y  69 ;  Van  Hanswycic  v.  Wiesej  44  Jrf.,  494.) 

In  this  case,  there  seems  to  be  nothing  that  rises  to 
the  dignity  of  proof,  showing  any  such  influence  in  iiro- 
curing  the  wijl  in  question.    All  there  is  that  suggests 
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suspicion,  is  the  fact  that  he  neglected  to  make  provision 
for  his  daughters  of  his  first  and  divorced  wife,  with 
whom  they  consorted,  and  particularlj^  Mrs.  Wade,  who 
it  appears  offended  him  in  respect  to  his  property  in 
her  possession,  as  he  claimed.  Notwithstanding,  there 
seems  proof  of  reconciliation  between  them,  before  he 
executed  the  codicil. 

The  only  question  remaining  for  determination  in 
this  matter  is  the  effect  upon  the  will  and  codicil  of  the 
trust  deed  to  Mr.  Gushing,  executed  by  the  testator,  as 
of  March  26th,  1875. 

The  testimony  of  Mr.  Ooit  shows  that  the  codicil 
and  the  trust  deed  were  both  under  consideration  at 
the  same  time ;  and  sufficient  evidence  is  given  by  him 
to  show  that  they  were  probably  intended  to  be  execu- 
ted at  the  same  time.  It  is  therefore  not  probable  that 
they  were  intended  to  be  substantially  hostile  to  each 
other,  and  it  is  difficult  to  conceive  that  the  execution 
of  the  codicil,  which  was  a  republication  of  the  will,  ex- 
cept as  modified  by  it,  was  designed  to  be  nullified  by 
an  Instrument  intended  to  be  executed  at  the  same 
time,  but  which,  for  sufficient  reasons,  failed  to  be 
executed,  until  a  few  days  subsequent.  Indeed,  these 
facts  seem  to  indicate  strongly  an  intention  on  the 
part  of  the  testator  and  jijantor  to  make  them  substan- 
tially harmonious ;  and  so  we  are  left  to  determine  that 
question  upon  the  terms  of  the  instrument,  and  upon 
the  fact  of  their  consideration  at  the  same  time,  and  an 
apparent  intention  that  they  were  to  be  executed  at  the 
same  time. 

By  the  statute  (2  Rev,  Stat,  65,  section  47),  it  is  pro- 
vided that  a  conveyance,  settlement  deed,  or  other  act 
of  a  testator,  by  which  his  estate,  or  interest  in  i)r<)perty 
previously  devised  or  bequeathed  by  him,  shall  be  altered, 
but  not  wholly  divested,  shall  not  be  deemed  a  revoca- 
tion of  the  devise  or  bequest  of  such  proi)erty,  but  such 
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devise  or  bequest  shall  pass  to  the  devisee  or  legatee  the 
actual  estate,  or  interest  of  the  testator  which  would 
otherwise  descend  to  his  heirs,  or  pass  to  his  next  of  kin, 
unless,  in  the  instrument  by  which  such  alteration  is 
made,  the  intention  is  declared  that  it  shall  operate  as 
a  revocation  of  such  previous  devise  or  bequest ;  and  by 
section  48,  it  is  provided,  that  if  the  provisions  of  the 
instrument  by  which  such  alteration  is  made  are  incon- 
sistent with  the  terms  or  the  nature  of  such  previous 
devise  or  bequest,  such  instrument  shall  operate  as  a 
revocation  thereof,  unlesb  such  provisions  depend  on  a 
condition  or  contingency,  and  such  condition  not  be 
performed  or  such  contingency  did  not  happen. 

An  examination  of  the  will  and  codicil,  with  the 
provisions  contained  in  the  trust  deed,  shows  substantial 
conformity  in  their  terms  and  provisions,  and  if  they 
were  intended  to  be  executed  at  the  same  time,  and 
drawn  for  that  purpose,  it  would  seem  that  the  trust 
deed  was  not  intended  to  be  a  revocation  of  the  will 
and  codicil. 

In  YreelandY.  McClelland  (1  Bradf,,  417),  the  learned. 
Surrogate  held  that  a  conveyance  of  all  the  property 
of  the  decedent,  on  the  same  day  that  he  had  made  his 
will,  did  not  revoke  the  will ;  and  says,  '^  it  cannot  be 
seriously  contended  that  a  will  and  a  deed  executed 
almost,  if  not  quite,  simultaneously,  as  to  their  general 
purport  in  harmony  with  each  other,  so  that  they  may 
fairly  be  considered  as  a  part  of  the  same  transaction, 
are^  notwithstanding,  to  be  construed  in  such  a  way  that 
the  deed  is  to  nullify  the  will  on  the  ground  that  it  was 
an  intention  to  revoke  a  solemn  act  just  consummated 
a  few  minutes  before  ;  the  reasonable  conclusion  would 
be  just  the  other  way,  namely,  that  instead  of  contem- 
plating a  revocation  of  the  will,  giving  the  estate  after 
his  death,  by  a  trust  deed  assuring  tbe  same  estate  to 
the  grantee,  on  the  same  contingency,  the  instruments, 
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if  valid,  were  both  intended  together  to  be  a  comi)lete 
and  effectual  disposition  of  the  decedent's  entire  i)roper- 
ty,  by  a  double  mode  of  assurance.'* 

It  is  undoubtedly  true,  and  well  settled  by  authority, 
that  Avhere  a  testator  has  devised  specific  property,  and 
afterwards  sells  or  disposes  of  the  same  property,  this 
amounts  to  a  revocation  of  such  devise  or  legacy.  {Bed- 
field^  Surr.  Pr.^  93  ;  Herrington  v.  Buddy  5  DeniOj  321.) 

The  language  of  that  decision,  at  page  323  is,  "Any 
alteration  of  the  estate,  by  the  testator,  or  in  his  inter- 
est, or  any  modification  of  it,  which  converts  it  into  a 
different  estate  from  the  one  the  testator  made  at  the 
time  of  the  devise,  even  though  the  testator  took  back 
the  estate  in  an  altered  condition  by  the  same  instru- 
ment, is  a  revocation  of  the  will  or  devise."  (See  Mc- 
Naughton  v.  McNaughtoHy  34  N.  Y.,  201,  Barstow  v. 
Goodwin  2  Bradf.^  413.) 

If  the  instrument  or  trust  deed  in  question  had  not 
been  contemplated  at  the  time  when  the  codicil  was 
executed  or  intended  to  be  a  part  of  the  transaction, 
under  the  47th  section  of  the  statute  above  cited,  the 
testator's  interest  in  his  property  was  not  wholly  divest- 
ed by  the  trust  deed,  and  there  is  nothing  in  the  instru- 
ment declaring  his  intention  to  revoke  his  will  or  codi- 
cil, and  it  cannot  be  said,  under  the  4:8th  section,  that 
the  instrument  is  wholly  inconsistent  with  the  terms 
and  nature  of  his  previous  devise. 

The  will  and  codicil  in  question  took  effect  at  the 
decease  of  the  test^ator,  and  covered  in  terms  all  the 
property  owned  at  the  time  of  his  decease,  while  the 
deed  takes  effect  from  the  time  of  its  delivery,  and  can- 
not be  held  to  cover  any  estate  subsequently  acquired. 

It  is  true  that  the  trust  deed  in  question  contains 
this  clause:  "Also  all  my  right,  title,  interest,  and 
claim,  either  at  law  or  in  equity,  in  or  to  all  other  i)ro- 
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perty  which  may  now  or  hereafter  be  held  and  pos- 
sessed for  me  by  any  other  person  or  j^ersons  whatso- 
ever.**  The  other  property  conveyed  by  this  provision 
of  the  deed  is  the  property  alleged  to  be  in  the  hands 
and  possession  of  Mr.  Gushing,  the  grantee,  and  therein- 
after held  by  him  as  the  agent  of  the  grantor. 

The  testimony  shows  that  a  considerable  quantity 
of  furniture  and  household  goods  was,  subsequent  to 
the  execution  of  the  trust  deed,  purchased  by  the  testa- 
tor, which  could  not  pass  by  the  deed,  but  is  covered 
by  the  will  and  codicil,  and  whatever  may  be  the  ulti- 
mate adjudication  as  to  the  effect  of  the  trust  deed 
upon  the  will  and  codicil,  or  to  the  property  owned  at 
the  time  such  deed  was  executed  and  delivered,  it  is 
clear  that  after  accjuired  property  h  disposed  of  by  the 
will,  the  trust  deed  should  not  for  that  reason  be  held 
to  revoke  the  will  and  codicil,  and  they  should  not  be 
admitted  to  probate. 

It  is  not  necessary  to  determine  at  this  stage  of  the 
l)roceedings  the  question  whether  the  will  and  codicil 
or  trust  deed  contained  provisions  in  violation  of  the 
statute  against  the  suspension  of  the  absolute  owner- 
ship, or  the  power  of  alienation  of  property  for  more 
than  two  lives  in  being  at  the  death  of  the  testator,  for 
if  such  be  the  case  it  does  not  constitute  an  objection 
to  the  i)robate  of  the  will. 

If  any  ulterior  trust  is  bad  for  the  reasons  suggest- 
ed, it  may  be  dropped,  allowing  the  primary  provisions 
to  stand  and  be  enforced.  {Harrison  v.  Harrison,  36  Id.y 
543 ;  Bur  rill  v.  Boardman,  43  JJ.,  254.) 

Decree  admitting  the  will  and  codicil  to  probate 
accordingly. 
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Kew  York  County.—HON.  D.  C.  CALVIN,  Surrogate,— December, 

1876. 

FosDicK  V.  Delafield. 
In  the  matter  of  (lie  Estate  of  Susan  M.  Parish,  deceased. 

tn  determming  whether  the  will  effeotively  appoiiitn  a  person  named  as 
executor,  the  intention  of  the  testator  inuat  hts  discovered  from  the 
words  of  the  will,  if  plain  and  obvious,  and  not  from  extraneous  cir- 
cumstances ;  and  the  court  must  proceed  upon  known  principles  and 
established  rules,  not  on  loose  conjectural  interpretation,  nor  by 
considering  what  a  man  may  be  imagined  to  do  in  the  testator's  cir- 
cumstances. 

Where  the  words  of  the  will  are  plain,  the  intent  always  follows.  The 
will  cannot  be  added  to  nor  its  omissions  supplied. 

The  court  cannot  giye  effect  to  the  will  contrary  to  the  plain  and  obTious 
import  of  the  terms  used,  upon  mere  coivjectnre  as  to  testator's  inten- 
tions, nor  upon  suspicion  that  he  did  not  understand  the  terms 
used,  even  though  adopting  the  plain  and  obvious  import  will  defeat 
the  provisions. 

Where  the  testator  has  used  plain  and  proper  language  to  express  his  in- 
tention, and  there  are  no  ambiguities,  nor  any  other  provisions  of  the 
will  inconsistent  with  the  language  used,  the  court  cannot  look 
outside  of  the  terms  of  the  will  for  the  expression  of  the  testator's  in- 
tention. Much  less  can  the  court  assume  to  conjecture  what  he 
intended,  independent  of  the  language,  or  base  a  construction  upon 
its  notion  of  what  ought  to  have  been  his  intention. 

The  will,  after  naming  two  brothers  of  the  testatrix  as  executors,  added, 
''  and  in  case  both  of  my  said  brothers  herein  lastly  above  named 
shall  depart  this  life  prior  to  my  decease,  or  in  case  they  shall  both 
decline  to  act  as  such  executors,  then  I  hereby  nominate  and  ap- 
point,"— here  naming  a  son  of  each  ot  the  brothers.  Both  brothers 
survived  the  testatrix.  One  declined  to  act.  The  other  qualified  as 
executor,  and  both  subsequently  died. 

Heldy  that  there  being  nothing  in  the  will  to  evince  a  controlling  in- 
tention to  keep  the  administration  in  the  family,  the  court  could  not, 
on  extrinsic  evidence  that  both  testatrix's  brothers  were  advanced  in 
age  at  the  time  the  will  was  made,  disregard  the  words  '*  prior  to  my 
decease,"  and  grant  letters  to  a  son  of  one  of  the  brothers.  Such 
words  constitute  a  condition. 

An  executor  of  an  exeeutor  has  no  interest  in  the  estate  of  the  testator  of 
the  first  executor,  nor  any  control  over  its  administration. 
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The  fact  that,  on  the  death  of  the  execntor  of  a  former  estate^  trust  fands 
of  that  estate  have  come  to  the  hands  of  his  execators,  docs  not  give 
them  an  interest  in  the  question  as  to  who  is  entitled  to  receive  new 
letters  on  the  former  estate,  or  to  petition  for  a  revocation  of  new 
letters  hecause  iasned  to  one  not  entitled  to  receive  them. 


Tras  was  an  application  to  revoke  the  letters  testa- 
mentary granted  to  Lewis  L.  Delafield,  on  the  will  of 
Susan  M.  Parish. 

The  petition  was  by  Charles  B.  Fosdick,  William  H, 
Marvin,  and  Annie  Frances  Emmett,  formerly  Annie 
Frances  Monson.  It  alleged  that  about  the  18th  day 
of  September,  18C1,  letters  testamentary  were  issued  to 
Henry  Delafield,  now  deceased,  who  qualified  and  en- 
tered upon  his  duties  as  executor  and  continued  so  to  act 
until  his  death,  February  1 5th,  1875,  when  he  was  the 
sole  executor  of  the  estate ;  that  he  left  a  will  which  was 
admitted  to  probate  March  1st,  1875,  by  which  he  ap- 
pointed the  petitioners  and  one  Maturin  L.  Delafield 
executors  thereof,  who  qualified  and  received  letters  tes- 
tamentary on  the  same  day ;  that  at  the  death  of  Hen- 
ry Delafield,  a  certain  trust  fund  created  by  the  will  of 
the  testatrix,  Susan  M.  Parish,  was  left  in  his  hands, 
whereby  the  testatrix  bequeathed  to  her  executors  $3,333, 
in  trust  to  invest  on  bond  and  mortgage,  &c.,  to  pay  the 
interest  andincome  to  Edith  Delafield,  wifeof  John  Dela- 
field, during  her  life,  and  upon  her  death  to  divide  the 
principal  among  her  children  surviving  her,  share  and 
share  alike ;  that  this  trust  fund  had  come  into  the  hands 
of  the  last  named  executors  of  Henry  Delafield.  That 
in  addition  thereto  there  was,  at  his  death,  another 
trust  fund  in  his  hands,  set  apart  by  will  of  the  testa- 
trix, in  favor  of  one  'Mis.  Monson,  and  that  by  rn  order 
of  the  Supreme  Court  the  petitioners  Marvin  and  Em- 
mett were  appointed  trustees  instead  of  Kenry  Delafield, 
deceased ;  and  that  the  petitioner  and  said  Maturin  L. 
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Delaiield  bad  accouDtad  to  the  last  meutioued  trustees 
for  the  trust  fund  last'  mentioned,  and  paid  it  over  to 
them ;  that  after  the  death  of  Henry  Delafield,  and  in 
October,  1875,  Lewis  L.  Delafield  applied  ex  parte  to 
Surrogate  HuTCiiiNGsfor  letters  testamentary  upon  the 
estate  of  the  testatrix,  claiming  to  be  named  as  such  in 
her  will  and  trustee  thereunder ;  but  petitioners  alleged 
that  he  was  not  so  named ;  that  on  the  day  last  men- 
tioned, the  Surrogate  issued  letters  to  him,  and  that  a 
written  opinion  of  said  Surrogate  Hutchixgs,  given 
upon  granting  the  application,  stated  that  the  question 
raised  was  not  free  from  doubt,  and  that  letters  would 
be  granted  without  prejudice  in  any  manner  or  degree,  by 
reason  of  their  being  granted  ez  parte^  to  a  reconsidera- 
tion of  the  whole  matter,  &c. ;  that  on  the  28th  of  Octo- 
ber, 1875,  the  petitioners  filed  a  petition  addressed  to 
Surrogate  Hutchings,  praying  a  final  settlement  of  their 
accounts  as  executors  of  their  said  testatrix,  and  pray- 
ing also  for  a  revocation  or  confirmation  of  the  letters 
issued  ex  parte  to  Lewis  L.  Delafield ;  that  Maturin  L. 
Delafield,  the  brother  of  Lewis,  named  in  the  petition, 
did  not  sign  the  same,  though  opportunity  was  offered 
him,   but  declined,  wherefore  petitioners  did  not  re- 
quest him  to  join  in  the  present  application ;  that  on  the 
filing  of  such  petition  proceedings  were  had,  the  usual 
citations  issued,  the  accounts  of  the  present  petitioners 
and  of  Maturin  L.  Delafield  in  respect  of  the  adminis- 
tration of  their  testator,  Henry  Delafield,  upon  the  estate 
of  the  testatrix,  were  finally  settled  and  allowed  by  Mr. 
Van  Schaick,  who  succeeded,  as  Surrogate,  Mr.  Hutch- 
INGS ;  that  the  question  raised  by  the  prior  petition  as  to 
the  validity  of  Lewis  L.  Delafield's  title  was  not  decided 
on  sucn  settlement,  but  was  argued  at  length  on  both 
sides  before  Surrogate  Vax  Schaick,  and  was  decided  1 

by  him  prior  to  his  death. 
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The  petitioner  prayed  that  such  letteRi  bo  revoked, 
and  that  the  petitioners  and  Maturin  L.  Dclafield,  execu- 
tors of  Henry  Delafleld,  be  declared  entitled  to  hold  and 
administer  the  estate  of  the  testatrix ;  and  that  said 
Lewis  deliver  to  them  the  assets  in  his  hands,  etc. 

The  provision  of  the  will  of  the  testatrix  appointing 
the  executors  thereof,  was  as  follows :  "  Lastly,  I  here- 
by nominat3  my  brothers,  Joseph  Delafield  and  Uonry 
Delafield,  executors  of  this  my  last  will  and  testanient; 
and  in  case  both  of  my  said  brothers,  herein  lastly  above 
named,  shall  depart  this  life  prior  to  my  decease,  or  in 
case  they  shall  both  decline  to  act  as  such  executors, 
then  I  hereby  nominate  and  appoint  Lewis  Delafield,  son 
of  my  said  brother,  Joseph  Delafield,  and  Edward  Dela- 
field, son  of  my  said  brother,  Eufus  K.  Dclafield,  to  be 
such  executors  of  this  my  last  will  and  testament." 

It  appeared  that  the  brothers  of  the  testatrix,  named 
as  executors,  were  much  her  seniors  in  age ;  that  Henry 
Delafield  qualified  as  executor  and  continued  as  such 
until  his  decease ;  that  Joseph  never  qualified,  and  he 
was  now  deceased. 

The  question  now  presented  for  determination  was 
whether  the  contingency  contemplated  by  the  testatrix 
in  her  will  has  happened,  by  which  Lewis  Delafield  was 
appointed  executor. 

Edgar  S.  Van  Winkle, /or  the  petitioner, 
Lewis  L.  Delafield,  in  opposition. 

The  Surrogate. — By  the  literal  terms  of  the  will,  the 
appointment  of  Lewis  Dclafield  would  appear  to  be  de- 
pendent upon  the  decease  of  Joseph  and  Henry,  occur- 
ring prior  to  the  decease  of  the  testatrix ;  whereas,  the 
fact  is  that  both  of  them  survived  her.  I  have  examined 
v/ith  considerable  interest  and  care  the  opinion  of  the 
late  Surrogate  upon  this  interesting  question,  and  I 
should  not  presume  to  reconsider  the  question,  were  it 
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not  for  the  suggestion,  made  in  that  opinion,  that  the 
application  was  ex  imrtOj  and,  in  substance,  was  not  to 
bo  regarded  as  final,  but  subject  to  review,  upon  a  prop- 
er application.*    And  I  diflfcr  with  the  learned  Surro- 

*Tho  piocoeding  before  Surrogate  IIutchixgs  was  upon  the  petition  of 
Lewis  L.  Dclaflold,  Esq.  Tho  petition  alleged,  among  other  things,  that 
the  petitioner  was  advised  that,  under  tho  circumstanceB  set  forth,  the 
oiHco  and  duties  of  executors  in  trust,  by  tho  tenor  and  intention  of  the 
will,  devolved  upon  tho  petitioner  and  Edward  Delafield,  the  other 
nephew  named,  and  prayed  for  tho  construction  of  the  will  in  that  respect 
to  the  end  that  letters  testamentary  might  be  issued  to  them,  or  ono  of 
them,  or  that  tho  proper  letters  might  be  issued  to  those  entitled  thereto. 
Tho  following  opinion  was  given  upon  the  application,  by  Surrogate 
HcTcmxGS  in  Oct.  1875. 

TnE  SuiiRoGATE. — ^Upou  tho  facts  presented,  the  question  arises, 
whether  letters  testamentary  upon  tho  will  should  issue  to  the  two  neph- 
ews of  tho  testatrix  named  in  tho  appointing  clause,  or  to  either  of  them; 
or  whether  it  is  a  case  for  letters  of  administration  with  the  will  annexed. 

(1)  Tho  petition  impliedly  raises  the  inquiry  whether  letters  testa- 
mentary can  issue  to  tho  two  nephews  "  as  executors  according  to  the  ten- 
or,'' as  that  expression  is  understood  in  law.  This  depends  upon  the  provis- 
ions of  tho  whole  will,  other  than  the  appointing  clause,  as  that  contains 
nothing  pertinent  to  tho  inquiry. 

An  executor  •*  according  to  the  tenor"  is  defined  by  Bouvier  as  one 
"not  directly  appointed  by  the  will  an  executor,  but  who  is  char^jod 
with  the  duties  which  appertain  to  ono ;  as  I  appoint  A.  B.  to  discharge 
all  lawful  demands  against  my  estate."  (Law  Diet  and  cases  cited).  And 
according  to  rnlUania  on  executors  (p.  209,)  "  tho  appointment  of  an  execu- 
tor may  cither  be  express  or  oondtructivcj  in  which  caso  ho  is  verbally  call- 
ed executor  aecording  to  the  tenor  ;  for,  although  no  executor  bo  expressly 
nominated  in  tho  will  by  tho  word  executor,  yet  if,  by  any  word  or  cir- 
cumlocution, tho  testator  recommend  or  commit  to  one  or  more  the  charge 
and  ofUcQ  or  the  rights  which  appertain  to  an  executor,  it  amounts  to  as 
much  as  the  ordaining  or  constituting  him  or  them  to  bo  executors ;"  and 
in  a  note,  "  the  use  of  the  word  executor  is  not  essential  to  tho  appoint- 
ment of  a  person  to  execute  tho  will.  An  executor  may  be  appointed  ex- 
pressly or  coustructively,and  designated  by  committing  to  his  charge  those 
duties  which  it  is  tho  duty  of  an  executor  to  perform ;  by  conferring  those 
rights  which  belong  to  his  office;  or  by  any  other  language  from  which 
the  intention  of  tho  testator  to  invest  him  with  that  character  may  bo  in- 
ferred." 

But  the  appointment  of  executors  by  construction  or  implication  is 
not  favored,  and  in  doubtful  cases,  administration  cum  test,  an,  must  be 
resorted  to  (Ilamett  v,  Wandcllj  8  Uun,  532). 
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gate  witli  some  reluctance;  and  yet,  upon  the  best 
consideration  of  the  question  I  have  been  able  to  give, 
I  am  persuaded  that  he  mistook  the  force  of  the  doc- 
trine that  the  intent  of  tlie  testatrix  should  control 

» 

Applying  what  has  been  said  to  the  present  case,  the  two  nephews  oi 
the  teHtatrix  are  not  named  in  any  part  of  the  will,  other  than  the  clause 
above,  as  being  charged  with  any  of  the  daties  appertaining  to  an  execu- 
tor, or  as  being  given  or  clothed  with  any  cf  the  rights  belonging  to  the 
oflSce  of  an  executor,  or  referred  to  by  name,  in  any  language  importing 
the  testatrix's  intention  to  invest  them  with  that  character ;  and  conse- 
quently, they  cannot,  independently  of  the  appointing  clause,  maintain 
their  right  to  letters  testamentary  as  **  executors  according  to  the  tenor.'' 

(2.)  Letters  testamentary  can  issue  to  them  therefore,  if  at  all,  only  on 
the  ground  of  an  express  appointment,  as  executors,  under  that  clause  of 
the  will  above  set  forth.  • 

Before  discussing  that  question,  some  farther  citations  Arom  Bauviet 
may  be  of  service.  He  refers  to  substituted,  instituted  and  conditional  exe- 
cutors, and  defines  the  former  to  be  one  appointed,  if  another  who  has 
been  appointed  refuses  to  act ;  the  next,  to  be  one  who  is  appointed  by 
the  testator  without  any  condition,  and  who  has  the  first  right  of  acting 
when  there  are  substituted  executors.  An  executor  may  be  appointed 
condiiionallif,  and  the  condition  may  be  precedent  or  subsequent.  Such  is 
the  case  when  A  is  appointed  in  case  B  shall  resign. 

In  this  case,  then,  it  would  appear  that  the  two  brothers  of  the  testa- 
trix were,  within  the  definition  given,  appointed  instituted  executors,  and 
the  two  nephews  were  appointed  substituted  executors. 

The  former  were  no  ]ess  instituted  executors  because  the  clause  referred 
to  the  contingency  of  their  death  before  the  testatrix,  for  that  contingen- 
cy might  happen  in  any  case  of  any  instituted  appointment. 

If  the  brothers  had  died  before  the  testatrix,  or,  if  surviving  her,  they 
had  both  declined  to  act,  the  appointment  of  the  two  nephews  would 
have  been  as  operative  and  effectual,  as  if  they  had  been  solely  and  un- 
qualifiedly Bamed  as  executors. 

But  one  of  the  brothers  qualified  and  acted  as  executor:  and  both 
brothers  being  now  deceased,  the  inquiry  under  consideration  is  narrow- 
ed to  whether  the  substitution  of  the  nephews  is  or  is  not  to  be  denied  to 
totend  and  to  apply  to  existing  circumstances  ;  or  whether  the  clause  re- 
ferred to  is  or  is  not  to  be  held  to  have  a  restricted  application,  according 
to  its  first  apparent  or  literal  sense. 

In  ex  parte  McDonnell  (2  Brad/,,  32),  which  was  a  case  of  eonstntctive  ap- 
pointment, it  IS  observed  that,  though  the  executor  can  only  derive  th« 
right  to  his  office  from  a  testamentary  appointment,  yet  it  is  well  establish- 
ihI  that  this  appointment  may  be  either  express  or  constructive :  but  that 
this,  "  like  all  other  questions  of  testameutary  oonstruction,  is  a  question 
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the  plain  terms  iu  which  the  appointment  of  the  execu- 
tors was  made,  and  hence  failed  to  give  due  effect  to 
the  conditions  in  which  the  appointment  of  Lewis  L, 
Delafield  was  expressed. 

,  '  _  .  .  - 

of  iDtention  to  be  ascertalued  from  an  examination  of  aU  the  provisions 
of  the  wilL  " 

So  here  it  would  seem  that  the  reason  of  the  principle  equally  applies, 
and  that  whether  the  petitioner  is  entitled  to  qualify  as  an  executor,  is  a 
question  of  intention  on  the  part  of  the  testatrix,  to  be  ascertained  from 
an  examination  of  the  particular  clause,  in  the  light  of  the  whole  will,  and 
in  view  of  the  nature  and  purpose  of  that  section  of  the  will,  and  the 
office  and  functions  intended  to  be  conferred  by  it  on  the  persons  therein 
named.  What  was  the  necessity  of  any  appointment  f  Did  the  testatrix 
intend  to  coutine  the  execution  of  the  powers  of  such  an  appointment 
10  persons  of  her  own  selection,  in  whom  she  ]>laced  special  trust  and  con- 
fidence, so  long  as  any  of  the  trusts  arising  under  the  will  remained  in 
force  f  Did  she  not  intend  to  provide,  as  well  as  she  could  by  substituted 
appointments,  lor  the  execution  of  the  trusts  by  jiersons  of  her  own  desig- 
nation, and  to  guard  against  either  embarrassment  in  law  from  a  vacan- 
cy or  an  administration  of  the  continuing  trusts  by  strangers  t  These  are 
questions  which  must  now  be  determined,  and  courts  should  and  will 
give  effect  to  what  may  be  ascertained  to  be  the  intention  of  the  testatrix 
in  these  respects. 

Imperfect  phraseology  will  not  be  allowed  to  defeat  an  intention  in 
Buch  a  case,  reasonably  deduced  from  the  instrument ;  and  how  rigorously 
rules  of  construction  shall  be  applied,  or  in  what  direction  a  doubt  should 
yield,  may  depend,  it  would  seem,  much  upon  the  subject  matter  of  the 
clause  in  question  :  that  is  to  say,  for  instance,  a  difference  may  be  recog- 
nized between  provisions  that  aifect  rights  of  property,  and  those  that 
relate  merely  to  the  incumbent  who  is  to  execute  a  trust,  or  administer 
the  estate  for  the  benefit  of  others,  whose  rights  are  in  law  unaffected,  if 
there  only  be  a  competent  trustee.  ^ 

Where  a  testator  appoints  an  executor  and  provides  that  in  case  of  hia 
death  another  should  be  constituted,  on  the  death  of  the  original  executor 
although  he  has  proved  the  will,  the  executor  so  substituted  may  be  ad- 
mitted to  ofQce,  if  it  appears  to  have  hecn  the  testator's  intention  that  the 
substitution  should  take  place  on  the  death  of  the  original  executor, 
whether  happening  in  the  testator's  life-time  or  afterwards  (  Williams  an 
Exec,  citing  in  re  Goods  Lighton,  1  Hagg.,  235). 

In  Hartnet  v.  Wandell  (2  Hmij  552,)  which  was  a  case  of  delegated 
appointment,  which  was  not  sustained.  Justice  Boardman  says  the  ap- 
pointment of  an  executor  is  a  mark  of  personal  confidence  and  trust,  but 
the  executor  should  be  named  in  the  will,  or  appointed,  or  by  necessary 
inference;  and  lefeiring  to  the  statute  as  to  whom  letters  testamentary 
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I  am  awai-e  tliat  the  authorities  are  numerous,  to  the 
effect  that  the  iiiti  iit  of  a  testator  is  to  govern  the  cou- 
stnietiou  of  his  will  (JacJcson  v.  8Ut4itSy  1 1  Johns.j  347  ; 
Brandon  v.  Brandon^    Ct  of  Appeah^  3ISS.,   1876).    A 

may  issue,  he  recognizes  the  validity  of  the  appointment  of  a  person  who 
can  be  identified  by  process  of  construction  or  implication  applicable  to  the 
language  of  the  will,  by  inquiring  whether  the  Sunx)gato  has  power  to 
issue  letters  to  a  person  not  named  in  the  will  and  who  rauuot  be  so  iden- 
tified. 

In  this  case,  are  not  the  nephews  of  the  testatrix,  within  the  meaning 
of  the  statute,  executors  expressly  named  in  the  will  or  appointed  by  nec- 
essary inference,  in  a  manner  consistent  with  the  authority  and  ox)iui()n 
of  the  court  in  Hartnctt  v.  Wandell  t 

Giving  full  weight  and  consideration  to  judicial  decisions  bearing  on 
thl:  case,  and  to  the  statute  which  provides  to  whom  letters  testamentary 
may  issue,  as  the  same  is  constinied  by  our  courts,  it  would  seem  to  fol- 
low that  the  two  nephews  of  the  testatrix  are  entitled  to  qualify  as  execu- 
tors, if  it  can  be  determined  from  the  clause  in  question  in  connection 
with  the  whole  will,  that  it  was  the  intention  of  the  testatrix,  that  they 
should  act  as  executors  upon  the  death  of  the  two  brothel's,  eveu  thou;;b 
they  or  either  of  them  survived  the  testatrix  and  qualified  under  the 
will;  for  if  the  clause  is  construed  to  express  or  imply  that  intention, 
then  the  nephews  were  named  in  the  will  as  executors,  within  the  mean- 
ing of  the  statute. 

On  that  point,  it  is  to  be  kept  in  view  that  there  were  express  trusts 
of  money  for  investment  by  the  executors  for  the  lives  of  several  persons, 
and  if  the  appointment  of  an  executor  as  such  for  ordinary  purposes  of 
the  possession  of  the  estate,  for  the  payment  of  debts,  and  thereupon  to 
distribute  the  estate,  is  a  mark  of  personal  trust  and  confidence ;  the 
same  may  be  said,  a  fortiorif  where  there  ai-e  trusts  such  as  this  will 
creates. 

It  is  fairly  to  be  regarded  that  the  testatrix,  in  appointing  two  of  her 
own  brothers  executors,  and,  contingently  her  two  nephews,  desired  that 
the  trusts  of  her  will  should  be  executed  by  her  own  near  relatives ;  and 
the  substituted  appointment  evinced  her  desire  that,  among  her  nephews, 
these  particularly  named  should  act  as  her  executors.  That  desire  has  its 
expression  in  the  will  as  her  intention  and  direction. 

If  such  was  her  wish,  can  any  reason  be  believed  or  supposed  to  exist 
for  intending  that  the  two  nephews  should  assume  the  trust,  as  a  mark 
of  her  confidence,  any  less  because  the  two  brothel's,  or  either  of  them 
qualifying,  died  while  in  the  execution  of  the  trust  t 

Tbcrn  seems  to  be  no  rational  explanation  of  a  distinction  in  the  mind 
or  intention  of  the.  testatrix  to  make  the  choice  of  her  nephews  to  de- 
pend on  ihu  occurrence  of  the  deaths  of  the  bi'othcrs  befoix:  or  after  her- 
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court  is  bound  to  find  out  tbe  iiit^iution  of  a  testator,  if 
it  be  possible  so  to  do,  boweverartificiallj'  tlie  will  may 
be  expressed  (1  Stat,  at  Large,  699,  §  2).  "But,"  says  Mr. 
Eedfibld  iu  his  work  on  Surrogates,  page  129,  "  this 

Belf,  or  if  surviving,  ou  their  or  either  of  them  quail  ifyius^  and  afterward 
dying  before  tbe  trusts  were  fulfilled.  And  if  this  is  so,  such  an  inten- 
tion cannot  be  rejj^arded  an  probable  ;  so  that  the  intention  of  such  a  dio- 
tinotion  as  would  now  deprive  the  nephews  of  the  executorship  may  bd 
considered  as  without  reason  and  alike  improbable  and  unnatural. 

Yet  it  is  true  that  oourts  must  in  some  cases  give  effect  to  provisions 
that  are  obnoxious  to  criticisms  of  such  a  character.  But  under  this 
will,  there  appears  to  be  ground  for  a  reasonable  doubt  of  the  meaning 
of  the  clause  in  question ;  and  while  courts  are  not  required  to  Mrain  aftet 
])robat«  of  a  will,  there  may,  and  should  properly,  be  an  effort  to  recon- 
cile a  will  in  aU  its  parts,  and  to  give  that  meaning  which  is  most  la 
harmony  with  reason  and  natural  probabilities,  if  the  intention  of  the  tes- 
tator is  in  question ;  and  it  is  now  the  province  of  the  court  to  say 
whether  the  words  "  prior  to  my  decease,''  in  the  nominating  clause,  in 
case  both  of  the  two  brothers  of  the  testatrix  die,  may  not,  in  construction, 
bo  overlooked  or  discarded  as  superfluous,  or  as  an  imperfect  attempt  to 
define  the  time  of  decease,  when  unnecessary  and  incomplete,  as  not  re- 
ferring to  the  possible  death  while  in  the  execution  of  the  trust ;  or  in 
other  words,  whether  the  event  of  death  was  not  the  contingency,  and 
not  the  time  it  happened,  or  whether  it  was  not  an  accidental  and  not  an 
intended  omission  to  refer  to  the  decease  of  the  brothers  after  qualifying 
as  executors. 

It  seems  to  me  that,  in  the  mind  of  the  testatrix,  it  was  the  event  of 
the  death,  whether  prior  or  subsequent  to  the  decease  of  the  testatrix, 
that  she  intended  as  the  contingency  which  would  render  the  appoint- 
ment of  her  nephews  effectual.  This  inference  is  founded  on  the  clause 
referred  to,  taken  in  connection  with  the  other  contents  of  the  will,  and 
on  the  nature  of  the  trusts  and  the  relationship  of  the  appointees,  as 
before  adverted  to.    (See  Parks  v.  ParkSy  9  Paige,  107.) 

It  is  an  established  rule  in  the  construction  of  wills,  that  where  it  is 
evident  the  testator  has  not  expressed  himself  as  he  intended  and  suppos- 
ed he  had  done,  and  the  defect  is  produced  by  the  omission  of  some  word 
or  words,  and  when  it  is  certain,  beyond  reasonable  doubt,  what  particu- 
lar words  were  thus  omitted,  that  may  be  supplied  by  intendment  and  the 
will  read  and  construed  as  if  those  words  had  been  written  in  the  place  or 
places  where  they  were  intended  to  have  been.  {Redfield  on  WillSf  p.  4.53 ; 
and  per  Lord  Mansitibld  in  Clements  v.  Parke,  3  Doug,,  384.) 

This  case,  it  must  be  acknowledged,  is  not  free  from  doubt,  but  in  view 
of  all  the  circumstances  presented,  there  appears  to  be  sufficient  ground 
to  permit  the  petitioner  to  qualify  as  executor  and  to  receive  letters  ;  but 
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intention  must  be  discovered  from  tlie  words  of  the  will, 
and  not  from  extraneous  circumstances,  and  the  court 
must  proceed  upon  the  known  principles  and  establish- 
^  rules,  not  on  loose  conjectural  interpretations  or  by 
considering  what  a  man  may  be  imagined  to  do  in  the 
testator's  circumstances."  The  intention  of  the  testatrix 
is  therefore  to  be  gathered  from  the  words  of  the  will, 
free  of  conjecture,  under  the  guidance  of  precedents  and 
rules  of  law.  {Myers  v,  Uddy^  47  Barb.,  263 ;  Terpening 
V.  SkimieTj  30  Jd.,  373,  and  cases  cited.)  Where  the 
words  of  a  will  are  plain,  the  intent  always  follows.  The 
will  cannot  be  added  to,  nor  it^  omissions  supplied. 
(Clipesenian  v.  WUtj  I  TeateSj  411 ;  Cole  v.  Rawlinsonj  2 
Salk.,  236.) 

That  the  intention  of  the  testatrix  ought  tx)  govern, 
where  it  can  be  discovered,  is  a  good  rule ;  but  where- 
ever  the  will  is  plain,  imequivocal  and  in  technical  law 
language,  it  is  unnecessary  to  resort  to  that  rule  of  con- 
struction {Carr  v.  Jeannerette^  2  McCord,  66).  Construc- 
tions and  interpretations  of  wills  are  not  resorted  to  for 
the  discovery  of  a  testator's  intention,  when  he  has  used 
none  but  plain,  unequivocal  expressions.  {TJieall  v. 
Tlieallj  7  La.  220). 

Although  almost  every  rule  of  construction  yields  to 
the  manifest  intention  of  the  testator,  yet  courts  are  not 
permitted  to  give  an  effect  to  his  will,  contrary  to  the 
plain  and  obvious  import  of  the  terms  used  by  him, 
upon  mere  conjecture  as  to  his  intentions ;  and  where 
he  has  made  bequests  to  different  children  in  terms 
which  give  them  estates  of  different  character  in  their 

withont  prejadice  in  any  manner  or  degree,  by  reason  of  the  grant  er parte 
to  a  reconsideration  of  the  whole  matter,  or  to  the  rights  of  oesftiw  que  truet 
or  ultimate  legatees  of  the  capital  of  the  trusts,  if  an  application  shall  be 
made  to  revoke  the  letters,  or  their  validity  shall  be  otherwise  qaestioned. 
In  like  manner,  as  stated,  Edward  Delafield  should  be  allowed  to  qaal- 
ity  and  receive  letters,  if  he  shall  so  elect 
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respective  legacies,  the  bequest  to  each  must  take  ef* 
feet  according  to  its  legal  import,  although  no  reason 
appears  for  having  made  the  distinction  between  his 
children.  {Monigoult  v.  Holmes^  1  Bailey  S.  C,  298 ) 
When  a  testator  has  used  plain,  explicit  language,  the 
court  cannot  reject  the  words  upon  the  suspicion  that 
he  did  not  understand  the  import  of  the  language  used. 
{Je)ikin8  v.  Van  Schaack^  3  Paige^  242 ;  Taylor  v.  Wenddj 
4  Bradf.j  324.)  Where  the  meaning  of  the  testator  is 
apparent  from  the  language  of  the  will,  its  plain  import 
can  not  be  departed  from,  though  it  result  in  rendering 
the  will  invalid.    ( Van  Nostrand  v.  Moorey  52  N.  T".,  12.) 

From  these  numerous  and  well  considered  authori- 
ties, I  deduce  the  obvious  and  reasonable  principlQ. 
that  where  the  testator  has  used  plain  and  proper  lan- 
guage to  express  his  intention,  and  there  are  no  ambi- 
guities, nor  any  other  provisions  of  the  will  contrary 
to,  or  inconsistent  with,  the  language  used,  the  court 
has  no  authority  to  look  outside  of  the  terms  of  the 
will  for  the  expression  of  the  intention  of  the  testator. 
Much  less  should  the  court  assume  to  conjecture  what 
the  testator  intended,  independent  of  the  language,  or 
base  its  construction  of  the  instrument  upon  its  notion 
of  what  ought  to  have  been  the  intention  of  the  tes- 
tator. 

In  order  to  sustain  the  construction  put  upon  this 
will  by  the  late  Surrogate,  and  by  the  counsel  who  is 
the  alleged  executor  and  is  sought  to  be  removed,  the 
words  "  prior  to  my  decease,"  must  be  ignored,  while 
thiBse  words  are  entirely  unambiguous,  and  express  a 
fixed  and  plain  condition  which  has  not  occurred  in  the 
case  under  consideration. 

If  the  court  were  at  liberty  to  say  that  there  was  no 
propriety  in  making  such  limitation  or  condition,  and 
that  the  purpose  of  the  testatrix  was  or  should  have  been 
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to  retain  the  admiuistration  of  lier  estate  in  the  family, 
aud  that  it  was  entirely  immaterial  to  her  whether  the 
appointed  executors  should  die  before  or  after  her  de- 
cease, then  it  would  assume  to  make  a  will  for  the  tes- 
tatrix, instead  of  giving  a  construction  to  that  already 
made  by  her. 

The  words  in  the  will  in  question,  "  prior  to  my  de- 
cease,^ are  plainly  significant  of  a  condition ;  and  I  can 
not  perceive,  after  the  most  careful  examination  of  the 
instrument,  any  provision  therein  which  indicates  a  con- 
trary intention,  or  any  thing  suggestive  of  a  considera- 
tion by  the  testatrix,  of  the  advanced  age  of  the  instituted 
executors,  or  of  the  youth  of  those  substituted,  or  any 
thing  which  makes  the  appointment  of  her  relatives  a 
controlling  element  in  the  making  of  her  testament. 

Where  the  language  used  is  consistent  with  the 
other  provisions  of  the  will,  though  it  may  leave  contin- 
gencies unprovided  for,  and  may  seem  to  the  court  to 
be  without  sufficient  reason,  yet  to  attempt  to  adjust 
the  language  or  interpolate  or  omit  terms,  according  to 
its  notion  of  what  the  testatrix  should  have  done,  would 
be  to  arrogate  to  itself  the  prerogative  of  testamentary 
disposition,  which,  under  the  law,  belongs  to  the  testa- 
trix alone. 

I  might  have  contented  myself  with  a  disposition  of 
this  proceeding  on  the  objection  taken  by  the  so-called 
executor,  that  the  petitioners  show  no  interest  in  this 
proceeding,  and  have  no  standing  in  court  for  the  pur- 
pose of  invoking  a  revocation  of  letters  testamentary ; 
but  the  principal  question  has  seemed  to  me  of  consid- 
erable interest  and  importance,  and  I  have  felt  unwil- 
ling to  decide  the  question  upon  a  technicality,  and  leave 
unconsidered  the  grave  question  of  law  which  should 
be  settled  for  the  pinrposes  of  future  proceedings. 

The  petition  alleges  no  interest  in  the  petitioners, 
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except  by  virtue  of  their  appointment  and  qualification 
as  executors  of  the  executor  of  the  estate  in  question, 
and  the  alleged  possession  by  them  as  such,  of  certain 
trust  funds  of  this  estate. 

'  By  sec.  17  of  2  Stat  at  L.  73,  it  is  provided  that  "  no 
executor  of  an  executor  shall,  as  such,  be  authorized  to 
administer  on  the  estate  of  the  first  testator ;  but,  on 
the  death  of  the  sole  or  surviving  executor  of  any  last 
will,  letters  of  administration,  with  the  will  annexed,  of 
the  estate  of  the  first  testator  left  unadministered,  shall 
be  issued  in  the  manner  and  with  the  authority  there- 
cfter  provided."  It  is,  therefore,  entirely  clear  that  the 
I)etitioners  in  this  matter,  by  virtue  of  their  office  as  ex- 
ecutors of  Henry  Delafield,  have  no  interest  in  this  es- 
tate nor  any  control  over  its  administration.  By  sec. 
11  of  2  Stat,  at  L.  4G8,  it  is  provided  that  an  executor  of 
an  executor  shall  have  no  authority  to  commence  or 
maintain  any  action  or  proceeding  relating  to  the  es- 
tate, effects  or  rights  of  the  testator  of  the  first  executor, 
or  to  take  any  charge  or  control  thereof  as  such  execu- 
tor. {Tlieological  Sem.  of  Auhurn  v.  Cole,  18  Barb.j 
370  ;  Shook  v.  Sluyok^  19  Jd.,  653  /  Campbell  v.  Browne^ 
5  Paige,  36.) 

The  learned  counsel  for  the  petitioners,  on  the  argu- 
ment, suggested  that  the  petitioners  had  a  standing  in 
court  for  the  purposes  of  this  proceeding,  because  they 
were  possessed  of  certain  property  belonging  to  the  es- 
tate of  the  testatrix,  and  that  they  had  a  right  to  know 
who  was  the  proper  representative  of  her  estate  in  or- 
der that  they  might  safely  deliver  the  same.  But  it 
seems  to  me  that  a  sufficient  answer  to  that  suggestion 
is  the  statute  last  cited. 

It  may  be  that  on  an  application  for  the  funds  of 
the  estate  in  their  hands,  they  could  raise  the  question 
as  to  the  authority  of  the  applicant  to  receive,  but  it  is 
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clear  to  my  mind  that  they  liave  no  such  status  as  will 
enable  them  to  invoke  a  revocation  of  the  letters  in  his 
case ;  xsertainly  no  such  interest  is  shown  by  their  peti- 
tion. The  petition  must  therefore  be  dismissed,  with 
costs  to  be  paid  i)ersonally  by  the  petitioners,  under 
the  authority  of  Shook  v.  Shook  (19,  Ba/rb.y  653). 

Order  accordingly. 


Kew  York  Count's;— HON.  D,  C.  CALVIK,  Sukrooate.— Decembeh, 

1876. 

IttATTER  OF  Mount. 

In  the  matter  of  the  Instate  of  Alfeed  E.  Mount,  de- 

ceased. 

EzecatoTB,  admioistratorB  or  trastees,  charged  with  1ob8  leenlting  firom 
their  neglect  to  make  regular  investments  of  a  fund,  are  entitled  to 
commissions  on  the  amoant  so  charged. 

Ezecntors  and  administrators  are  entitled  to  oommissionB  on  a  debt  dne 
to  themselves  from  the  decedenti  and  presented  and  allowed  on  their 
accounting. 

Where  a  will  gives  a  specified  smn  on  trast  for  the  life  of  a  beneficiary, 
with  remainder  over  to  another,  the  commissions  for  paying  income 
to  the  beneficiary  for  life  are  properly  chargeable  to  the  body  of  the 
estate,  in  the  absence  of  any  indication  in  the  will  that  the  commis- 
sions were  to  be  charged  on  the  income. 

The  executor  does  not  waive  his  right  to  commissions  on  the  income, 
by  paying  ic  over  in  full  to  the  beneficiary  for  life. 

Tms  was  a  farther  decision  of  incidental  questions 
involved  in  the  matter  of  the  estate  of  Alfred  E.  Mount, 
deceased,  on  which  the  decision  of  the  main  questions  is 
reported  ante^  p.  547. 

Jno.  W.  C.  Leveridoe,  for  ihe  exeaUor, 

The  Surrogate. — On  the  question  of  allowance  of 
commissions  on  the  loss  allowed  for  the  non-conversion 
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of  stocks,  &c.,  I  entertain  no  doubt  of  the  right  of  the 
trustee  to  charge  commission.  The  charge  made  was 
for  the  purpose  of  restoring  the  fund  to  the  condition 
aud  amount  it  would  have  reached  if  the  trustees  had 
I^erfomied  their  duty;  and  surely,  in  that  case,  they 
would  have  been  entitled  to  commissions,  and  as  is  w-U 
said  in  Meacham  v.  Sternes  (9  Paige^  404),  "  it  is  certain- 
ly sufficient  punishment  of  the  trustee  for  his  negli- 
gence to  compel  him  to  account  for  the  moneys  which 
he  might  have  collected,  in  the  same  manner  as  though 
the  same  had  actually  been  received  by  him." 

The  same  case  settles  the  question  in  respect  to  the 
amount  of  the  note  allowed.  The  learned  Chancellor 
jsays  at  the  same  page,  "neither  does  there  seem  to 
be  any  good  reason  for  depriving  the  trustee  of  his  half 
commissions  upon  the  debts  due  to  himself,  ^tc." 

An  examination  of  the  case  Van  Bolclcehni  v.  Taylor 
(92  N.Y.,  105),  does  not  change  my  opinion  in  resjject 
to  the  viilidity  of  the  note  in  question,  and  the  suflS- 
cieucy  of  the  seal;  and  the  suggestion  made  by  the 
learned  judge  in  that  case,  that  there  is  nothing  in  the 
case  to  show  that  the  stamps  were  not  used  as  seals, 
indicate  that  it  was  the  opinion  of  the  court,  that  if 
used  as  seals,  they  would  have  been  sufficient  to  create 
the  instrument  in  question,  a  valid  instrument.  This 
satisfies  me  that  my  conclusion  in  this  case  was  right ; 
if  not,  the  party  must  be  put  to  his  review  by  appeal. 

Objection  is  also  racde  to  the  allowance  of  ccmmis* 
sions  upon  the  income  on  the  trust  fund  paid  to  four 
children  under  the  will.  The  fact  is  that  the  testator 
bequeathed  85,000  each  in  trust  for  his  foiur  children 
for  life,  the  remainder  over  to  other  parties,  and  it  is 
suggested  that  the  body  of  the  estate  should  not  be 
charged  with  commissions  upon  the  amounts  paid  to 
such  life  tenants. 
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To  test  this  question,  suppose  tbe  respective  trust 
fuuds  had  beeu  bequeathed  dii^ectly  to  the  four  childreu 
respectively,  iustead  of  iu  trust,  to  pay  the  interest  to 
them ;  they  would  then  evidently  be  entitled  to  the  full 
amount  of  their  legacy,  undiminished  by  commissions, 
and  yet  the  executors  would  be  entitled  to  commissions 
for  the  payments,  but  the  commissions  would  be  charg  • 
ed  to  the  body  of  the  estate ;  and  I  am  unable  to  per- 
ceive any  good  reason  why  the  income  payable  to  them 
should  be  diminished  by  a  charge  of  commissions  in 
favor  of  the  executors  or  trustees.  It  seems  evident 
that  the  interest  and  income  was  intended  to  be  paid  to 
the  children  and  beneficiaries,  undiminished  by  any 
charges  for  the  administration  of  the  estate ;  and  ui)on 
reflection,  I  am  of  the  opinion  that  the  trustees  are  en- 
titled out  of  the  residuary  estate  to  be  paid  their  com- 
missions on  the  annual  income  paid  to  said  children, 
and  that  their  payment  of  the  full  amount  to  them,  was 
in  strict  conformity  to  the  provisions  of  the  will,  and 
their  official  duty,  and  that  thereby  they  waived  noth- 
ing by  the  way  of  commission. 

Order  accordingly. 


408  CASES  IN  THE  SURROGATES'  COURTS. 


OKBKN  r.  GREEN. 


Kkw  York  County.— HON.  D.C.CALVIN,  Surrogate.— January,  1877. 

Green  v.  Green. 
In  the  matter  of  the  Estate  of  J.  H.  Green,  deceased. 

Shortly  before  his  death,  the  decedent  hired  premiseB  for  three  years,  by 

parol  agreement,  a  lease  being  drawn  np,  but  not  signed ;  and  he 

entered  and  made  valuable  improvements. 
JSTeZd,  that  the  lease  being  enforceable  in  equity,  should  be  deemed  an 

as6et,  for  the  whole  term. 
An  administrator  who  renews  or  continues,  in  his  own  name,  a  lease 

held  h'j  the  decedent,  may  be  required  to  account  for  its  full  value  as 

an  asset. 
Interest  should  be  charged  on  such  value  only  after  the  expiration  of 

eighteen  mouths  from  the  issue  of  letters.* 

This  proceeding  was  instituted  by  the  children,  and 
next  of  kin  of  J.  H.  Green,  deceased,  to  compel  an  ac- 
counting by  the  administrator,  and  the  payment  of  the 
distributive  share  of  the  api3licants. 

An  account  was  rendered,  to  which  objections  were 
filed,  and  a  reference  was  had,  and  the  referee  made  and 
filed  a  report. 

To  this  report,  the  next  of  kin  excepted,  because  the 
auditor  declined  to  charge  the  administrator  with  the 
sum  of  $1,500,  inventoried  for  a  certain  lease  with  in- 
terest thereon  from  the  date  of  the  inventory. 

The  facts  appear  to  be  as  follows :  The  intestate 
entered  into  an  agreement,  which  was  verbal,  for  a  lease 
for  three  years,  of  premises  in  8th  Avenue,  New  York, 
with  one  Wheeler.  A  written  lease  was  drawn  up,  and 
contained  certain  covenants  for  expensive  repairs  by 
the  tenant,  but  it  was  never  signed  by  the  parties,  and 
remained  in  the  lessor's  hands. 

*  See  GilUt^  v.  Brooks,  auiey.  392. 
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The  decedent,  however,  went  into  possession  of  the 
premises,  and  made  expensive  repairs,  and  paid  rent 
until  the  time  of  his  death,  which  occurred  before  the 
end  of  the  first  year. 

When  the  administrator  was  appointed,  at  his  re- 
quest, the  landlord  made  a  memorandum  at  the  foot  of 
the  unsigned  lease,  giving  substantially  the  same  privi- 
leges to  the  administrator  by  name,  and  the  paper 
which  was  delivered  to  the  adminstrator  was  signe<l  by 
the  lessor,  and  that  delivered  to  the  lessor  was  signed 
by  the  administrator,  in  his  own  name,  without  adding 
"Administrator." 

The  administrator,  under  this  arrangement,  re- 
mained in  charge  of  the  premises,  paying  rent,  and 
rendered  accounts  to  the  lessor,  signed  by  him  as  ad- 
ministrator. 

On  the  part  of  the  administrator,  it  was  claimed  that 
as  the  lease  was  unsigned,  the  tenancy  was  only  valid 
for  the  fli^st  year,  and  that  the  estate  was  only  entitled 
to  the  benefit  for  the  balance  of  the  first  year  after  the 
decease  of  the  intestate,  and  that  it  was  chargeable  with 
the  aracunt  of  the  repairs  made  by  the  administrator 
pursuant  to  the  terms  of  the  agreement,  during  the  re- 
mainder of  the  year,  which  practically  takes  from  the 
estiite,  the  amount  at  which  said  lease  was  inventoried, 
it  having  been  included  in  the  inventory,  upon  the  as- 
sumption that  it  continued  for  three  years. 

On  the  part  of  the  next  of  kin,  it  was  claimed  that 
the  administrator  having  taken  possession  under  the 
memorandum,  it  was  for  the  estate,  and  that  he  took  it 
in  the  interest  of  the  estate,  and  that  he  should  be  charg- 
ed with  the  appraised  value,  and  with  interest  thereon 
from  the  date  of  the  inventory. 

H.  Fox,  for  the  admin'utrator. 

McDanikl,  Lumis  &  Souther, /or  next  of  kin. 
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The  Surrogate. — It  seems  to  be  quite  obvious  that 
if  the  lease  in  question  had  been  duly  executed,  and  in 
all  respects  valid,  the  estate  would  have  been  entitled 
to  its  value,  and  the  fact  that  the  intestate  went  into 
possession,  and  made  valuable  and  expensive  improve- 
ments under  a  verbal  agreement,  with  the  knowledge 
and  permission  of  the  landlord,  renders  it  highly  equit- 
able that  the  lease  for  the  whole  term  should  be  credit- 
ed to  the  estate.  It  was  such  an  agreement  as  equity 
would  have  required  to  be  executed  specifically,  for  the 
occupancy,  and  making  of  the  improvements  by  the 
intestate  upon  the  faith  of  a  continuance  of  the  lease  for 
three  years,  was  such  a  part  performance,  as  in  my  opin- 
ion took  the  case  out  of  the  statute  of  frauds. 

In  Parkhurst  v.  Van  Cortland  (14  Johns^  15),  it  was 
held,  after  an  elaborate  examination,  that  persons  who 
went  into  lauds,  and  made  improvements,  bad  so  partly 
performed  the  terms  of  the  agreement  as  to  take  the  case 
out  of  the  statute,  and  that  the  court  would  decree  a 
specific  perfoniiance  of  the  agreement. 

In  Traplwgen  v.  Traphugen  (40  Barb^  537),  it  was 
held  that  in  an  action  of  ejectment  the  defendant  might 
rely  upon  the  equitable  defence  that  he  had  entered 
into  possession  under  a  parol  contract  for  the  purchase 
and  conveyance  of  the  premises,  and  remained  in  pos- 
session, and  fully  performed  the  agreement  on  bis  part ; 
and  would  be  regarded  as  the  owner  of  the  land,  and 
entitled  to  the  8i)ecific  performance  of  the  agreement. 

In  Bennett  v.  Airams  (41  Barh.j  619),  it  was  held, 
that  where  possession  had  been  taken  by  both  parties, 
under  an  oral  agreement  for  exchange  of  land,  and  one 
of  them  had  fully  performed  on  his  part,  and  the  fair- 
ness of  the  agreement  was  not  assailed,  he  might  main- 
tain suit  in  equity  to  enforce  a  specific  performance  of 
it  by  the  other  party. 
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In  Malms  v.  Brown  (4  N.  T.,  403),  it  was  held  that 
where  a  party  had  paid  uioney  upon  a  contract  within 
the  statute,  and  the  delivery  of  the  money  would  not 
restore  him  to  his  former  situation,  he  was  entitled  in 
equity  to  a  specific  i)erformance  of  the  contract.  {Brown 
Y.  Jo)ie8,  46  Barb.y  400;  1  Story  Equity  Jur.^  §  TfiS.) 

(Juder  these  authorities,  I  entertain  no  doubt  that 
the  hitestate's  estate,  at  his  death,  was  entitled  to  the 
benefit  of  the  lease  in  question  for  the  balance  of  three 
years. 

In  Mitchell  v.  Beed^  (61  N.  T.,  123),  it  was  held  that  a 
member  of  a  copartnership  cannot  during  its  existence, 
without  the  knowledge  of  his  copartners,  take  a  renew- 
al of  a  lease  for  his  own  benefit  of  premises  leased  by 
the  firm  and  upon  which  it  has  made  valuable  improve- 
ments, and  the  joint  efforts  of  the  members  made  the 
good  will  valuable,  and  enhanced  the  value  of  the  prem- 
ises, and  this,  although  the  term  of  the  renewal  lease 
did  not  begin  until  after  the  copartnership  has  expir- 
ed by  its  own  limitation.  Commissioner  Dwight  says : 
"A  guardian,  we  may  suppose,  holds  a  lease  in  his  oflSc- 
ial  character,  which  is  to  expire  at  his  ward's  majori- 
ty. AVhile  the  relation  of  guardian  and  ward  exists, 
he  takes  a  lease  to  himself  to  commence  at  the  termina- 
tion of  the  existing  lease.  Oould  that  be  sustained  f  Has 
he  not  profited  by  the  trust  relation  f  When  he  takes  a 
lease  to  himself,  can  a  tenable  distinction  be  taken 
between  one  commencing  immediately,  and  one  be- 
ginning at  a  future  day,  even  though  that  day  be 
postponed  until  the  trust  relation  expires  f  The  sound 
rale  is,  that  he  cannot  make  any  profit  to  himself  from 
a  secret  transaction  initiated  while  the  relation  of  trus- 
tee and  cestui  que  trust  exists,  no  matter  when  it 
springs  into  active  operation.'' 

•Koversing  Gl  Barb.,  310.   See  al»o  Strutkera  v.  Pcarce  (51  .V.  F.,  357). 
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In  Gardner  v.  Ogden  (22  N.  Y.,  327),  nnmerous 
authorities  are  examined  by  Mr.  Justice  Davies,  and 
the  principle  announced  is,  that  a  trustee  can  never  be 
a  purchaser,  and  a  guardian,  trustee,  or  other  person 
standing  in  the  relation  of  a  fiduciary  capacity,  cannot 
deal  with,  or  purchase  the  property  in  reference  to  which 
he  holds  that  relation.  {Forbes  v.  HcHsey,  26  N.  Y., 
63.) 

It  seems  to  me,  under  the  well-settled  rule  in  such 
cases,  that  the  administrator  had  no  authority  or  right 
to  avail  himself  of  the  lease  in  question  by  procuring 
its  continuance  in  his  name,  at  the  expense  of  the 
estate,  and  that  there  was  a  subsisting  right  for  the 
whole  term,  and  that  the  statute  of  frauds  has  been  ob- 
viated by  the  performance  on  the  part  of  the  intestate, 
and  the  acquiescence  of  the  lessor;  and  the  more  es. 
pecially  is  this  so,  as  the  lessor  made  no  claim  to  the 
premises  by  reason  of  the  non-signature  to  the  lease, 
and  did  not  avail  himself  or  the  statute. 

It  is  equally  clear  that  the  administrator  procured 
the  instrument  from  Wheeler,  at  the  foot  of  the  lease, 
containing  the  terms  and  the  privileges  of  the  verbal 
agreement  on  his  own  account,  securing  the  rights  of 
the  estate  to  himself,  which  he  was  bound  to  protect  as 
the  representative  of  the  estate. 

It  is  proved  undoubtedly  that  he,  as  representative 
of  the  estate,  could  not  continue  the  occupancy  of  the 
premises,  during  the  term  provided  by  the  verbal  lease 
in  the  name,  and  for  the  benefit  of  the  estate ;  yet  it 
was  his  duty,  as  its  representative,  to  convert  the  inter- 
est of  the  estate  in  it,  into  money,  and  when  he  assumed 
to  occupy  the  premises  as  an  individual,  he  should  be 
charged  with  the  value  of  the  lease  at  the  time  when 
the  inventory  was  made,  as  much  as  though  it  had  been 
sold  by  him  as  an  asset  of  the  estate. 
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I  am,  however,  not  able  from  the  facts  presented,  to 
hold  that  the  administrator  is  chargeable  with  interest 
upon  the  snm  so  inventoried,  from  the  date  of  the  in- 
ventory, for  if  it  had  been  converted  immediately  into 
money,  the  administrator  would  not  necessarily  be 
chargeable  with  interest,  beca^se  the  exigencies  of  the 
estate  might  render  it  necessary  that  he  should  hold,  or 
use  it. 

But  as  the  law  prescribes  the  period  of  18  months 
as  the  ordinary  limit  for  final  settlement  of  the  accounts 
of  the  administrator,  lam  of  opinion  that  interest  should 
be  charged  from  the  expiration  of  the  18  months  after 
letters  of  administration  were  issued.  Let  the  auditor's 
report  be  modified  by  charging  the  administrator  with 
the  sum  of  1 1,5G0,  the  amount  inventoried  for  the  lease, 
with  interest  thereon  to  the  date  of  the  decree,  from  the 
expiration  of  the  18  months  aforesaid,  and  in  all  other 
respects  let  the  auditor's  report  he  confirmed. 

Decree  accordingly. 


J 
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New  York  County.— HON.  D.  C.  CALVIN,  Surrogate.— January,  1877. 

Carman  v,  Oowles. 

In  the  matter  of  the  final  Accounting  of  E.  Cabman 
CowLES  and  Joseph  F.  Donnbll,  surviving  trus-^ 
tee  of  Charles  B.  Carman,  u)uier  thslast  WUland 
Testament  o/Eichard  F.  Carman,  deceased. 

On  the  final  settlement  of  an  accoant  rendered  by  testamentary  trastees, 
the  Surrogate  has  power,  upon  written  consent  of  the  parties  who 
have  appeared,  to  distribute  or  apportion  undisposed  of  assets  or  se- 
curities, among  the  parties  in  interest,  in  the  same  manner  as  on  an 
accounting  by  executors  and  administrators. 

Whether  the  practice  that  has  prevailed,  of  allowing  such  distribution 
in  case  of  securities  over  due,  is  sanctioned  by  the  statute,  qttery  f 

The  guardian  of  an  infant  has  no  power  to  give  the  consenb  required  by 
the  statute,  for  the  distribution,  in  kind,  of  unsold  assets,  unless  au- 
thorized by  a  competent  tribunal. 

The  Surrogate's  Court  has  not  power  to  grant  such  authority  where  the 
guardian  is  one  appointed  by  another  court 

The  incidental  powers  of  the  Surrogate's  Court  are  only  such  as  are  reas- 
onably necessary  to  carry  out  the  provisions  of  the  statute,  and  such 
as  may  be  inferred  from  its  language  to  be  necessary  to  accomplish 
its  objects. 

This  was  a  proceeding  for  the  final  accounting  of 
E.  Carman  Cowles,  and  Joseph  F.  Donnell,  surviving 
trustees,  &c.,  of  Charles  E.  Carman,  under  the  last  will 
and  testament  of  Eichard  F.  Carman,  deceased. 

The  facts  material  to  the  decision  were  as  follows : 

Eichard  F.  Carman  died  in  July,  18G7,  leaving  a 
will  which  was  duly  probated,  whereby  among  other 
things  there  was  devised  and  bequeathed  to  the  trus- 
tees therein  named  as  executors,  one  equal  one  third 
share  of  the  residue  of  his  estate  in  trust  for  his  son 
Charles  E.  Carman,  during  his  natural  life,  and  after 
his  death  to  his  children  equally,  &c. 

In  1870,  the  executors  accounted,  and  they  were 
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directed  to  set  apart,  and  keep  invested,  $305,504.97, 
one  third  of  the  residue  of  the  estate,  for  the  benefit  of 
Charles;  whereupon  they  proceeded  to  execute  and 
carry  out  the  trust  until  the  death  of  one  of  the  trustees, 
in  September,  1872.  Since  then,  the  survivors  continued 
so  to  do.  On  the  9th  day  of  September,  1876,  Charles 
died,  leaving  two  children,  Lucene  Gunning,  an  adult, 
and  Bichard  F.  Carman,  an  infant. 

On  application  to  the  Supreme  Court,  Bebecca  B. 
Carman  was  appointed  guardian  of  the  person  of 
Bichard  F.  Carman,  and  the  United  States  Trust  Com- 
pany, and  the  Union  Trust  Company,  of  the  City  of 
New  York,  were  appointed  guardians  of  his  estate. 

Tt  appeared  by  the  account  now  rendered  that  there 
was  an  estate  of  about  $290,000  thus  to  be  transferred 
by  the  testamentary  trustees,  one  half  to  the  adult, 
Lucene  Gunning,  and  the  other  half  to  the  Trust  Com- 
panies appointed  by  the  Court,  and  that  a  very  large 
proportion  of  the  assets  consisted  of  twenty  three 
mortgages  upon  real  estate  in  the  upper  part  of  the 
city.  It  seemed  to  be  admitted  by  all  parties  that  an 
attempt  to  convert  these  mortgages  into  money  by 
foreclosure  would  result  either  in  ruinous  sacrifice  to 
the  cestuis  que  trustentj  or  in  the  necessity  of  bidding  in 
the  property  on  foreclosure ;  and  it  was  also  represented 
by  all  parties  interested,  to  be  very  desirable  that  in  order 
to  avoid  this  sacrifice  there  should  be  a  division  of 
these  securities  between  the  respective  cestuis  que  trus-^ 
tent  The  question  submitted  to  the  court  was,  whether 
such  division  could  be  made  under  the  circumstances. 

Di5  Witt,  Lockman  &  Kip,  for  the  executon, 
,  in  opposition. 

The  Surrogate.  —  By  section  72,  2  Statutes  at 
Large^  97,  (marginal  paging,  93,)  it  is  provided  that  on 
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final  settlement  by  an  executor,  or  administrator,  the 
Surrogate  may  order,  upon  the  consent  in  writing  of  the 
parties  who  shall  have  appeared,  the  delivery  of  any 
personal  property  which  shall  not  have  been  sold,  and 
the  assignment  of  any  mortgages,  bonds,  notes,  or  ether 
demands  not  yet  due,  among  those  entitled  to  payment, 
or  distribution,  in  lien  of  so  much  money  as  such  prop- 
erty or  securities  may  be  worth,  to  be  ascertained  by 
appraisement  and  oath  of  such  persons  as  the  Surro- 
gate shall  appoint  for  said  purpose. 

By  section  66  (of  2  Statutes  at  Large^  97,)  it  is  pro- 
vided that  a  trustee,  testamentary  or  appointed  by  any 
competent  authority  to  execute  any  trust  created  by 
any  will,  &c.,  may  render  and  finally  settle  his  account 
before  the  Surrogate,  in  the  county  where  the  will  was 
proved  in  the  manner  provided  by  law  for  the  final  set- 
tlement of  the  accounts  of  said  executor,  or  administra- 
tor, and  that  the  decree  of  the  Surrogate  on  such  final 
settlement  may  be  reviewed  in  like  manner,  and  that 
such  decree  shall  have  the  same  force  and  effect  as  a 
decree  or  judgment  of  any  other  court  of  competent  ju- 
risdiction on  final  settlement  of  such  accounts. 

I  am  of  the  opinion  that  by  the  latter  section,  the 
accounting  by  tnistees,  including  the  decree,  may  be 
conducted,  and  made  in  the  same  manner,  and  that  the 
undisposed  of  securities  may  be  distributed  in  kind,  on 
like  consent,  as  provided  in  section  72  above  cited. 

But  it  should  be  observed  that  section  72  above  re- 
ferred to,  uses  the  term  personal  property  evidently  as 
tangible  property,  as  contra-distinguished  from  securi- 
ties, and  that  the  authority  to  distribute  securities  in 
lieu  of  so  much  money,  seems  to  be  limited  to  such  as 
are  not  due  at  the  time  of  the  consent  and  decree ;  and 
it  is  a  very  serious  question  whether  securities  past  due, 
can  be  thus  distinguished  under  the  authority  of  that 
section. 
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There  may  be,  and  doubtless  was,  in  the  miuds  of 
the  revisers,  a  good  reason  for  providing  for  the  dis- 
tribution of  unmatured  securities,  which  would  be 
likely  to  occasion  a  sacrifice  in  the  event  of  a  forced 
sale,  while  the  presumption  would  be,  that  securities 
past  due  might  be  enforced  by  executors,  or  adminis- 
trators by  legal  proceedings  in  the  usual  way. 

Though  I  am  not  able  to  find  any  adjudication  upon 
this  subject,  and  the  practice  of  this  office,  as  I  am  ad- 
vised, has  been  otherwise,  yet  it  seems  to  me  that  the 
words,  "  not  yet  due,"  limit  the  power  of  distribution  to 
such  securities. 

In  this  case  it  does  not  appear  whether  the  mort- 
gages in  question  are  past  due,  or  not. 

If,  however,  I  should  feel  disposed  to  follow  the  prac- 
tice hitherto  prevailing  in  this  Court,  upon  this  subject, 
the  next  important  question  which  arises  is,  as  to  the 
authority  of  the  general  guardians  of  the  infant  in 
this  matter,  to  consent  in  writing  to  the  distribution 
asked  for ;  and  that  question  involves  the  authority  of 
a  general  guardian  in  respect  to  the  rights  of  his  ward. 

While  acting  within  the  scope  of  his  power,  a  guard- 
ian is  only  bound  to  fidelity  and  ordinary  diligence  and 
prudence,  in  the  execution  of  the  trust  {Wliite  v.  Par- 
keTj  8  Barb.y  48).    Where  a  guardian  invests  money  of 
his  ward  in  promissory  notes  of  a  person  in  good  credit, 
and  takes  what  he  regards  as  reasonable  security  for 
its  payment,  he  is  held  to  act  in  good  faith  and  with 
sound  discretion ;  and  although  the  maker  of  the  note 
fail  and  the  securities  become  inadequate  to  its  pay- 
ment, the  guardian  is  nevertheless  not  responsible  for 
the  loss.    {Lovell  v.  Minot,  20  Piofc.,  116.)    In  White  v. 
Pa/rher  (^tcpra),  it  is  held  substantially  that  a  guardian 
cannot  compromise  a  claim  due  to  his  ward  with  a  for- 
mer guardian^  and  consent  to  his  discharge ;  and  at  page 
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27,  Mr.  Justice  Mullet,  says :  "  The  question  in  such 
a  case  is,  not  whether  the  guardian  intended  to  de- 
fraud his  ward  or  not,  or  whether  the  disposition  which 
he  made  of  his  ward's  property  was  beneficial  or  not,  but 
whether  he  had  power  to  bind  his  ward  by  such  trans  • 
action,  without  his  consent;  and  if  he  had  not  such 
power,  a  ward  is  not  bound  by  the  act  of  a  guardian." 

In  Lathers  v.  Fish  (4  Lans.^  213),  it  is  held  that  the 
guardian  of  an  infant  cannot  submit  a  controversy 
luider  section  372  of  the  code ;  and  Judge  Learned,  in 
discussing  the  question  at  page  214,  says :  "  It  is  a  well- 
known  principle  that  no  guardian  in  an  action  is  to  be 
allowed  to  make  any  admission  in  behalf  of  infants. 
Whenever  infants  are  a  party  to  an  action,  the  facts 
must  be  proved  against  them.'*  In  Battell  v.  BurrUl 
(50  N.  r.,  13 ;  affirming  10  Abb.  Pr.  N.  8.,  97 ;)  it  is  held 
that  a  general  guardian  has  no  power,  under  the  act  of 
1833,  incorporating  the  village  of  Brooklyn,  to  consent 
to  the  taking  of  property  for  opening  of  a  street.  In- 
deed, the  authorities  are  numerous  that  a  guardian  may 
not  admit  a  cause  of  action,  or  consent  to  a  bill  taken 
by  confession. 

I  am  of  the  opinion  after  careful  reflection,  and  such 
diligent  examination  of  the  authorities  as  I  have  been 
able  to  make,  that  the  general  guardian  has  no  power 
to  consent  to  the  distribution  of  the  securities  in  this 
matter,  pursuant  to  the  77th  section  of  the  Bevised  Stat- 
tttesy  above  cited,  by  virtue  of  his  office,  without  the 
authority  of  some  competent  tribunal  i>ermitting  him  to 
do  so. 

The  fact  that  the  section  of  the  statute  above  cited, 
provides  for  such  distribution  by  executors  and  admin- 
istrators, and,  as  I  am  inclined  to  hold  by  analogy,  tes- 
tamentary trustees,  requires  the  consent  of  the  parties 
appearing,  is  satisfactory  to  me  that  there  is  no  such 
power  without  that  consent. 
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Has  this  court  such  control  over  the  guardian  in 
question  as  to  authorize  him  to  consent,  or  to  make  his 
consent  valid  in  such  a  case  f 

It  is  quite  common  for  attorneys  to  urge  that  this 
court  has  all  the  powers  of  a  court  of  chancery  in  such 
a  proceeding,  but  such  is  not  the  case.  It  is  true  the 
2d  Revised  Statutes,  page  221,  section  1,  which  provides 
that  the  powers  conferred  upon  this  court  should  be  ex- 
ercised in  the  cases,  and  in  the  manner  prescribed  by 
the  statute  for  the  Surrogate's  Court,  and  in  no  other y 
and  that  no  Surrogate  should  under  pretext  of  inciden- 
tal power,  or  constructive  authority,  exercise  any  juris- 
diction whatever,  not  expressly  given  by  some  statute 
of  this  state,  was  repealed  by  chapter  460,  of  the  laws  of 
1837,  section  7  ;  yet  the  eflRect  of  that  repeal  only  gave 
to  a  Surrogate  the  powers  which  he  possessed  thereto- 
fore, which  were  incidental  and  necessary  to  a  proper 
exercise  of  the  functions  of  the  court.  {Sipperly  v. 
Baticusy  24  N.  T.,  46;  Brick^s  Estate,  15  Abhott  Pr., 
12.)  But  this  court  is  of  peculiar  and  si)ecial  juris- 
diction, and  can  only  exercise  the  jurisdiction  and 
powers,  which  by  a  favorable  construction  of  the  stat- 
ute may  be  found  to  have  been  conferred  upon  it. 
{Sibley  v.  Waffle,  16  N.  Y.,  180;  Cleveland  v.  Whiton, 
31  Barh.j  544.)  But  the  incidental  powers  are  such  as 
are  reasonably  necessary  to  carry  out  the  provisions  of 
the  statute,  and  as  may  be  inferred  from  its  language 
as  necessary  to  accomplish  its  objects. 

It  is  quite  clear  that  there  is  no  power  in  the  court 
to  enlarge  the  authority  of  a  general  guardian,  or  to 
authorize  him  to  do  what  he  might  not  do,  without  that 
authority,  in  this  case,  for  the  guardians  of  the  infant 
in  this  matter  were  appointed  by  the  Supreme  Court. 
I  am  of  the  opinion  that  this  Court  has  no  authority 
over  such  guardians,  at  the  present  time,  for  they  are 
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the  ofiScers  of  a  different  tribunal,  and  do  not  come 
w  thin  the  jurisdiction  and  authority  of  this  Oourt.by^ 
>  irtue  of  such  appointment,  or  of  any  claim  to  property 
under  the  authority  of  their  appointment. 

When  they  shall  become  possessed  of  any  portion  of 
the  estate  in  question,  then  doubtless,  in  respect  to  that 
estate,  they  will  come  within  the  authority  and  be  bound 
by  the  order  of  this  Court,  in  respect  thereto,  when  made 
in  conformity  to  the  statutory  authority  thereof.  By  2 
Bevised  Statutes j  220,  section  1,  subdivision  6,  the  Sur- 
rogate is  given  authority  to  administer  justice  in  all 
matters  relating  to  the  affairs  of  deceased  persons, 
according  to  the  provisions  of  the  statutes  of  this  state. 

It  is  quite  clear  that  the  Supreme  Court,  exercising 
equitable  powers,  and  having  general  authority  over 
the  conduct  of  the  guardians  appointed  by  it,  has  the 
power  to  authorize  guardians,  in  such  a  case,  to  consent 
to  the  distribution  of  the  estate  as  proposed ;  but  as  such 
distribution  by  this  court  is  dependent  upon  the  consent 
of  the  parties  appearing,  and  as  I  am  of  the  opinion  that 
a  general  guardian,  by  virtue  of  his  office,  has  no  such 
authority,  however  beneficial  it  may  appear  to  be  for 
his  ward,  and  as  this  court  has  no  power  to  authorize 
such  consent,  I  cannot  resist  the  conclusion  that  I  have 
no  power  to  permit  such  distribution,  so  as  to  bind  the 
infant,  when  he  shall  become  of  age,  if  he  shall  seek 
to  repudiate  such  distribution. 

I  have  reached  this  conclusion  with  great  reluctance, 
and  against  a  strong  desire  to  reach  a  different  conclu- 
sion, for  the  reason  that  it  is  entirely  apparent  that  any 
attempt  to  foreclose  the  mortgages  in  question,  or  to 
convert  them  into  money  at  this  time,  would  result  in 
serious  loss  to  all  the  parties  concerned. 

And  if  this  court  possessed  the  general  powers  of  a 
court  of  chancery,  in  such  cases,  I  should  not  hesitate 
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to  exercise  it  in  the  obvious  interest  of  the  infant ;  bat 
in  the  absence  of  such  authority,  and  of  the  required 
consent  of  the  parties,  I  must  deny  the  motion  for  dis- 
tribution in  kind  of  the  securities  mentioned. 

Order  accordingly. 
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Shebrin  V.  Public  Administrator. 
In  the  matter  of  the  Estate  o/ John  Sheerin,  deceased. 

On  the  question  whether  the  administrator  was  negligent  in  leaving  tes- 
tator's deposit  in  a  savings  bank,  after  the  bank  had  suffered  from  ^'a 
run"  until  it  finally  became  insolvent;— l/«2d,  that  testimony  of  wit- 
nesses as  to  distrust  expressed  by  depositors  and  others,  was  not  suf- 
ficient to  establish  such  general  reputation  for  unsoundness  as  would 
raise  a  presumption  of  knowledge  of  its  unsound  condition  on  tlia 
part  of  the  administrator,  where  all  the  witnesses  who  knew  of  its 
reputation  and  course  of  business,  testified  thai  they  had  confidence 
in  it  up  to  the  time  of  its  failure. 

The  object  of  the  statute  (2  R.  S.  126  $  36,)  requiring  the  public  admin- 
istrator to  deposit  all  moneys  by  him  ''collected  and  received,''  with- 
in two  days  after  the  receipt  thereof  in  an  officially  designated  bank, 
is  to  secure  the  funds  against  loss  by  conversion  by  the  administrator, 
or  his  indiscreet  selection  of  a  bank. 

A  bank  deposit  made  by  the  decedent,  whose  book,  only,  comes  to  the 
hands  of  the  administrator,  is  not  money ''  collected  and  received,"  by 
him,  within  the  meaning  of  the  statute. 

An  administrator  is  bound  to  use  such  care  and  diligence  as  a  business 
man  would  exert  in  the  management  of  his  own  property.  He  is  not 
liable  for  a  loss  occurring  notwithstanding  such  care.* 

The  fact  that  a  bank  deposit  was  inventoried  as  cash,  does  not  conclude 
tlie  administrator  and  throw  upon  him  absolute  responsibility  for  the 
security  of  the  fund. 

The  inventory  m<»y  be  shown  to  be  incorrect,  on  a  final  accounting. 

*As  to  the  liability  of  the  city  for  the  acts  of  the  public  administrator, 
see  Glover  v.  Mayor ^  ^c,  of  N.  Y,,7  Hun,  232 ;  aeto  who  is  entitled  to  in- 
terest upon  deposits  made  by  public  administrator,  see  Sulliviu  v.  Bir- 
rera  (7  Hun^  309). 
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This  was  a  proceeding  for  the  final  settlement  of  tbe 
accounts  of  the  public  administrator,  in  the  matter  of 
the  estate  of  John  Sheerin,  deceased. 

The  public  administrator  filed  his  account  of  proceed- 
ings in  this  estate,  and  objections  to  the  account  were 
filed,and  the  matter  was  referred  to  an  auditor  who  made 
his  report,  and  the  public  administrator  filed  exceptions 
thereto.  The  exceptions  material  to  the  decision  were,  1, 
to  a  finding  of  the  auditor,  that  the  public  administrator 
should  be  charged  with  $443.88,  deposited  in  the  Third 
Avenue  Savings  Bank,  and  with  interest  thereon ;  and,  2, 
to  a  finding  of  fact,  in  respect  to  the  repute  of  said  bank, 
and  the  public  administrator's  negligence  in  failing  to 
withdraw  the  deposit  from  the  bank.  The  alleged  de- 
reliction occurred  under  the  administration  of  the  late 
public  administrator,  Isaac  Dayton,  Esq. 

The  evidence  showed  that  the  deceased  died  April 
22d,  1875,  about  which  date  his  assets,  which  included 
two  bank  books,  one  in  the  Emigrant  Industrial  Savingi 
bank  for  $1,399.16,  the  other  in  the  Third  Avenue 
Savings  Bank,  amounting  to  the  sum  of  $443.88,  came 
to  the  public  administrator's  hands.  On  the  29th  day 
of  September,  in  the  same  year,  the  latter  bank  failed, 
and  it  paid  only  a  portion  of  the  deposit,  to  wit: 
$66.49,  and  the  balance,  $377.39  was  now  assumed  to 
be  imcollectible. 

Some  proof  was  offered  in  respect  to  the  reputation  of 
the  Third  Avenue  Savings  Bank,  in  respect  to  solvency. 

Christain  H.  Betjerman,  an  attorney,  testified  that  the 
reputation  of  the  Third  Avenue  Savings  Bank  was  bad, 
since  the  run  on  it  about  a  year  previous  to  its  suspen- 
sion. On  cross  examination,  he  testified  that  he  had  never 
inquired  of  the  officers  of  the  bank,  as  to  its  solvency; 
that  it  continued  to  do  regular  business ;  he  never  heard 
of  its  being  unable  to  meet  its  obligations ;  never  saw  the 
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annual  report  submitted  in  January,  1875.  He  derived 
his  information  from  conversations  with  depositors,  and 
people  who  wished  to  deposit  money.  One  John  Bush, 
a  carman,  told  him  he  would  take  his  money  out  from 
the  bank ;  that  one  of  the  directors  advised  him  not  to 
do  so ;  that  in  conversation  with  one  Mrs.  McGann,  she 
stated  she  was  a  depositor,  but  she  should  draw  her 
money  from  the  bank,  as  she  had  heard  that  since  the 
run,  depositors  were  withdrawing,  but  he  didn't  believe 
she  did  withdraw  her  account ;  that  he  didn't  remember 
any  othei'  depositors ;  that  he  conversed  with  Mr.  Lessor 
Friedbergin  the  summer  of  1875,  who  had^some  money 
he  wished  to  invest ;  that  witness  advised  him  to  put  it 
in  a  savings  bank  and  mentioned  the  Third  Avenue 
Savings  Bank ;  he  said  he  would  not  trust  the  Third 
Avenue  Savings  Bank ;  that  witness  had  an  impression 
it  was  insolvent  from  the  first  run.  On  re-direct,  he  tes- 
tified he  had  conversations  with  his  father,  whose  opin- 
ion was  the  same  as  his. 

Edward  Timpson,  called  for  the  Public  Administra- 
tor, testified  that  he  knew  about  the  Third  Avenue  Sav- 
ings Bank ;  that  there  was  a  run  on  it  some  years  ago, 
and  afterwards  it  was  all  right  again ;  that  he  didn't 
remember  that  the  newspapers  published  articles  about 
the  Bank ;  that  he  heard  it  was  drawing  in  its  mortgages 
during  the  first  run. 

Richard  0.  Beamish,  a  witness  called  for  the  Public 
Adminstrator,  testified  that  he  lived  near  the  Third 
Avenue  Savings  Bank  many  years ;  was  a  depositor  at 
the  time  of  its  collapse ;  remembered  the  first  run,  had 
five  or  six  thousand  dollars  in  it,  but  did  not  withdraw 
it ;  that  the  reputation  of  the  bank  was  good  at  the  time, 
and  afterwards ;  thinks  the  first  run  was  four  years  ago ; 
knew  several  directors ;  that  his  faith  was  not  shaken 
in  the  bank,  on  account  of  the  run. 
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Some  testimony  was  giveD,  showing  that  the  iiites 
tate  left  bis  deposit  in  the  Emigrant  Industrial  Savings 
Bank,  to  accumulate,  and  he  was  in  the  habit  of  with- 
drawing such  funds  as  he  needed  from  the  Third  Avenue 
Savings  Bank. 

L.  H.  Arnold, /or  Me  j^ndZtc  odminw^rafor. 
R.  P.  Hope, /or  fA«  latxi  of  'kin. 

The  Surrogate. — ^I  am  satisfied  that  the  referee 
erred  in  finding  that  the  general  reputation  of  the 
Third  Avenue  Savings  Bank,  for  solvencj'^,  was  bad  at 
the  times  mentioned.  The  testimony  given  upon  that 
subject  seems  to  fall  very  far  short  of  establishing  a  gen- 
eral reputation,  which  would  raise  a  presumption  of  a 
knowledge  of  its  unsound  condition  on  the  part  of  the 
Public  A^dministrator.  Indeed,  on  the  evidence  given 
before  the  auditor  alone,  I  should  not  hesitate  to  find 
that  the  bank  was  in  good  repute  in  respect  to  its  sol- 
vency, for  it  had  withstood  a  very  severe  run  upon  it, — 
paid  the  demands,  and  continued  its  business ;  and 
those  witnesses  who  were  sworn,  and  knew  of  its  repu- 
tation, and  course  of  business,  had  confidence  in  its 
entire  solvency,  up  to  the  time  it  finally  suspended. 
But  the  first  question  for  consideration  in  this  matter 
is,  as  to  the  efiect  of  the  statute  relating  to  the  duty  of 
the  Public  Administrator  and  the  deposit  of  monej's  by 
him  "collected  and  received."  By  section  36,  of  2 
Statutes  at  La/rge,  130,  it  is  provided  that  the  Public  Ad- 
ministrator shall  deposit  all  moneys  by  him  "  collected 
and  received"  within  two  days  after  the  receipt  tliereof, 
in  such  bank  as  the  common  council  shall  designate,  to 
the  joint  credit  of  himself,  and  the  comptroller.  It  is 
claimed  by  the  counsel  for  the  objector,  and  approved  by 
the  finding  of  the  referee,  that  the  receipt  by  the  public 
administrator  of  the  bank  book  showing  the  deposit  in 
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the  Third  Avenue  Savings  Bank,  was  money  "  collected 
and  received,'*  within  that  provision,  and  that  it  was  his 
duty  to  have  deposited  the  same  in  the  Park  Bank,  which 
has  been  duly  designated  according  to  the  statute,  and 
that  for  that  neglect  he  is  liable  to  the  estate  for  any 
loss  resulting  from  non-compliance  with  that  statute. 
The  object  of  this  statute  undoubtedly  is,  to  secure  the 
safety  of  funds  belonging  to  an  estate  which  shall  come 
into  the  hands  of  the  Public  Administrator,  so  that  he 
may  not  use  them  for  his  own  purposes,  or  deposit  them 
in  an  unsafe  bank,  at  his  own  discretion,  and  I  am  quite 
clear  in  the  opinion  that  the  fund  deposited  in  the  Third 
Avenue  Savings  Bank  by  the  intestate,  and  evidenced 
by  his  bank  book,  did  not,  within  any  legitimate  con- 
struction of  the  words,  constitute  moneys  by  him  "  col- 
lected and  received."  It  had  never  been  in  his  hands, 
and  his  having  the  means  to  draw  it,  cannot  be  even  a 
constructive  collection  or  receipt.  If  it  were,  then  on 
presentation  of  the  bank  book,  if  the  bank  had  declined 
to  paj%  and  suspended  the  next  day,  the  Public  Admin- 
istrator would  be  held  to  have  collected  what  might 
in  fact  be  an  entirely  worthless  claim  of  the  estate. 

I  entertain  no  doubt  that  the  referee  has  fallen  into 
an  error  in  holding  that  the  Public  Administrator  was 
liable  for  failing  to  deposit  the  money  which  was  in  the 
Third  Avenue  Savings  Bank,  in  the  Park  Bank,  within 
two  days  after  his  receipt  of  letters ;  and  that  the  money 
was  never  in  the  hands  of  the  Public  Administrator  so 
that  the  same  could  have  been  deposited. 

The  next  question  to  be  considered  is,  whether  the 
Public  Administrator  was  guilty  of  neglect  under  the 
circumstances  of  this  case,  for  bis  failure  to  draw  the 
from  money  the  Third  Avenue  Savings  Bank  before  its 
suspension. 

An  administrator  is  bound  to  use  such  care,  and  dili- 
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gence  as  a  business  man  would  exert  in  the  manage- 
ment of  his  own  property,  in  order  to  collect  claims 
against  debtors  of  the  estate  {Moor's  estate,  1  Tucker^  41). 

In  Thompson  v.  Brown  (4  Johns.  Ch.y  619)  Chancellor 
Kent  holds  that  executors  and  administrators  acting  in 
good  faith,  and  without  any  wilful  default  or  fraud,  will 
not  be  responsible  for  the  loss  which  may  arise.  (See 
Schultz  V.  Pulverj  11  Wend.j  361;  Buggies  \\  Shennan 
14  Johns,,  446.)  In  discussing  the  question  of  a  devastavit 
by  an  executor,  WiUiams  on  Executors  lays  down  the  rule 
that  an  executor  is  not  guilty  of  a  devastavit  provided  he 
exercised  fair  and  reasonable  discretion  on  the  subject. 
(See  Barn.  &  Aid.,  360;  WUliains  on  Executors,  1539.) 

In  Whitney  v.  Peddicord  (63  III.,  249),  Chief  Justice 
Lawrence,  in  discussing  a  kindred  question,  says: 
"When  they  have  acted  with  reasonable  diligence,  and 
honest  desire  to  do  their  duty  feuthfully,  a  mere  error  of 
judgment,  in  what  was  fairly  a  matter  of  judgment,  or 
opinion,  could  not  make  them  liable,  merely  because 
subsequent  events  have  shown  they  did  not  pursue  the 
wisest  course ;  but  on  the  other  hand,  they  must  be  held 
to  that  degree  of  diligence  which  men  ordinarily  use  in 
the  management  of  their  own  affairs,  and  if  through  lack 
of  that,  the  interests  of  the  trust  estate  are  damnified, 
they  must  make  good  the  loss.'' 

The  case  cited  by  counsel  for  the  oojector,  Cornwell 
V.  Deck,  8  Hun,  122,  does  not  militate  against  the  author- 
ities and  principles  above  cited.  That  was  a  case  where 
the  administratrix  had  kept  money  of  the  estate  in  a 
trunk,  in  a  bed  room  occupied  by  her  son,  adjoining 
the  store,  for  nearly  a  year  from  whence  it  was  stolen, 
and  the  court  held  that,  had  only  a  portion  of  the  money 
collected  necessary  for  the  use  of  the  business  been  so 
kept,  and  the  balance  deposited  in  bank,  it  would  not 
have  rendered  the  administratrix  liable;  but  in  com- 
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menting  on  the  case,  Judge  Smith  cites,  with  approba- 
tion, the  case  of  the  Chambershurg  Savings  Assodutioii^s 
Appeal  (76  Pa.,  203),  where  it  is  stated  that  it  is  well 
settled  that  a  trustee  shall  not  be  siurcharged  by  a  court 
of  equity  for  a  loss  which  has  occurred,  in  case  he  has 
exercised  common  skill,  common  prudence,  and  com« 
mon  caution  ;  but  for  supine  negligence,  and  wilful  de- 
fault, he  shall  be  held  responsible.  It  is  also  urged  by 
the  counsel  for  the  objector  that  the  inventory  filed  by 
the  public  administrator,  stated  the  amount  of  money 
in  said  bank  to  be  assets,  and  in  cash,  and  that  he  is 
estopped  by  his  inventory.  In  this  position  he  is  clearly 
in  error,  for  it  often  occurs  that  on  a  final  accounting 
the  inventory  may  be  shown  to  be  incorrect,  and  so  be  . 
corrected  in  the  final  decree.  (See  2  R.  8.  440,  <^§  14, 15-; 
Montgoviery  v.  Dunning j  2  Bradf.^  220). 

Having  concluded  from  the  evidence  that  there  was 
no  such  general  reputation  of  insecurity,  on  the  part  of 
the  Third  Avenue  Savings  Bank,  as  charged  the  Public 
Administrator  with  knowledge  of  that  fact,  and  as  it 
nowhere  appears  that  he  in  fact  knew  of  any  suspicion 
in  respect  to  it,  and  as  the  investment  was  made  by 
the  intestate,  I  am  unable  to  find  from  the  evidence 
that  the  Public  Administrator  was  guilty  of  any  negli- 
gence in  permitting  the  fund  to  remain  on  deposit  in 
that  bank,  for  the  time  stated,  or  that  he  failed  to  take 
such  care  of  the  -fund,  as  men  of  ordinary  prudence 
would  take  of  their  own  affiiirs. 

This  case  is  one  of  considerable  interest  and  impor- 
tance, not  on  account  of  the  amount  involved,  but  be- 
cause it  affects  the  conduct  of  a  every  responsible  pub- 
lic oflBcer ;  and  for  that  reason  I  have  felt  it  my  duty  to 
consider  the  question  involved,  with  considerable  care, 
with  a  desire,  on  the  one  hand,  not  to  relax  the  rule  of 
responsibility  on  the  part  of  the  Public  Administrator, 
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and  on  the  other,  not  to  impose  any  such  burthens  as 
would  either  deter  a  competent  and  careful  person  from 
assuming  its  responsibilities,  or  imposing  unjust  liabili- 
ty upon  him  in  the  performance  of  his  trust ;  and  it 
seems  to  me  that  the  rule  adopted  by  the  auditor  in  this 
case,  would  impose  burthens  entirely  inconsistent  with 
the  nature  of  the  office,  and  the  trust  reposed  in  him, 
and  would,  carried  to  its  legitimate  conclusions,  render 
it  impracticable  to  procure  any  competent  and  respon- 
sible person  to  accept  the  office. 

In  the  consideration  of  this  matter,  I  have  weighed 
the  distinction  which  properly  grows  out  of  the  Eng- 
lish doctrine  and  practice,  denying  executors  and  ad- 
ministrators compensation  for  their  services,  and  that 
which  prevails  in  this  country,  of  compensating  by 
commissions  for  such  services,  and  the  diflferent  respon- 
sibility which  attaches  by  reason  of  the  changed  condi- 
tion of  the  trust ;  but  on  such  examination  as  I  have 
been  able  to  give  the  facts  of  this  matter,  and  the 
authorities  bearing  upon  the  subject,  I  am  unable  to 
concur  with  the  auditor  in  his  conclusions. 

I  am  of  the  opinion  that  in  respect  to  the  fund  in  the 
Third  Avenue  Savings  Bank,  the  account  should  be 
settled  as  stated,  and  that  the  repoit  of  the  auditor  in 
that  particular  should  be  modified. 

Decree  accordingly. 
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New  York  County.— HON.  D.  C.  CALVIN,  Surrogate.— Janxtabt,  1877. 

•   Matter  of  Moke. 

In  the  matter  of  the  final  Accounting  ofths  executors^  &c,j 
of  the  ttnU  of  George  Lewis  Augustus  Moke, 
deceased. 

It  9eem8  that  a  cestui  que  trust  ander  a  will  may  be  also  trustee. 

But  since  a  cestui  que  trust  is  not  altogether  a  fit  person  to  be  a  tmstee,  if 

the  will  is  ambiguons  in  this  respect,  the  court  will  favor  a  con- 

stmction  which  does  not  have  snch  a  result. 
Testator  named  his  wife  "executrix/'  and  other  persons,  executors  and 

trustees,  and  the  exercise  of  certain  of  the  powers  of  the  trustees 

were  made  conditional  on  the  widow's  consent.    Jlddf  that  she  was 

not  made  a  trustee. 

This  was  a  proceeding  for  the  final  accounting  of 
the  executors,  &c,,  of  George  Lewis  Augustus  Moke, 
deceased.  Upon  objection  to  the  form  of  the  decree  in 
this  case,  the  question  was  submitted,  whether  by  the 
terms  of  the  will,  the  widow,  denominated  executrix  in 
the  tenth  clause,  appointing  her,  was  also  made  trustee 
under  the  will. 

By  the  fourth  clause  of  the  will,  the  testator  be- 
queathed to  his  executors  thereinafter  named,  $150,000, 
in  trust,  to  apply  the  income  to  the  use  of  his  wife  dur- 
ing her  life,  and  on  her  decease,  to  become  part  of  his 
residuary  estate.  By  the  sixth  clause,  he  devised  the 
remainder  of  his  estate,  including  the  trust  fund,  to  his 
wife,  and  upon  her  death,  or  in  case  she  should  die  be- 
fore him,  unto  his  executors  mentioned,  in  trust. 

By  the  seventh  clause,  he  empowered  the  executors 
or  trustees,  with  the  consent  in  writing  of  his  wife  dur- 
ing her  life-time,  and  afterwards  at  their  discretion,  to 
raise  any  part  not  exceeding  one-half  of  the  vested 
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sliare  of  any  of  his  children,  and  apply  the  same  as  an 
advancement  for  their  benefit,  as  said  trustees  shall 
think  fit. 

The  eighth  clause  authorized  the  trustees  to  hold 
existing  investments,  and  certain  specified  securities, 
and  what  new  investments  should  be  made  by  them. 

By  the  ninth  clause,  his  wife  was  authorized  to  desig- 
nate the  investments  to  make  up  the  sum  of  $150,000, 
given  in  trust  for  her  benefit,  and  the  executors  were 
directed  to  hold  the  same  for  that  purpose. 

By  the  tenth  clause,  his  wife  was  appointed  execu- 
trix, and  his  father-in-law,*  brother-in-law,  and  a  friend 
by  name,  or  such  of  them  as  might  qualify  as  executors 
and  trusteCvS,  were  appointed  executors  and  trustees, 
and  his  executors,  or  such  as  should  qualify,  were  au- 
thorized to  sell  his  real  estate,  under  certain  limitations, 
and  to  change  investments  and  make  compromises,  &c. 

By  the  eleventh  clause,  he  constituted  and  appointed 
said  executors,  or  such  as  should  qualify,  guardians 
of  the  person  and  estate  of  his  children,  and  directed 
such  executors  who  were  thereby  made  trustees  of  the 
shares  of  his  children,  to  apply  the  income  to  their  use, 
education,  and  maintenance  in  such  manner,  and  to  such 
extent  as  they  should  deem  expedient. 

J.  GiROUD  Foster, /or  the  executors. 

The  Surrogate. — The  special  guardian  objected  to 
the  proposed  decree,  on  the  ground  that  it  recognized 
the  widow  as  trustee  and  testamentary  guardian  under 
the  will,  and  directed  the  assets  to  be  transferred  to  her, 
as  well  as  to  the  executors  who  qualified  as  such.  The 
latter  are  conceded  to  have  been  duly  appointed  by  the 
will  as  trustees,  and  the  special  guardian  claims  that  by 
the  scheme  of  the  will,  it  is  deducible  that  by  the  use  of 
the  word  "executor,''  and  their  appointment  as  trustees, 
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and  guardians,  the  testator  intended  to  exclude  the  ex- 
ecutrix from  such  trusteeship,  and  guardianship ;  and  in 
furtherance  of  this  proposition,  he  claims  that  a  differ- 
ent coiistniction  would  constitute  the  widow  both  trus- 
tee and  cestui  que  trust  as  to  the  sum  of  $150,000,  be- 
queathed for  her  benefit ;  which,  it  is  urged,  would  be 
an  inconsistent  relation  and  contrary  to  law.  To  this 
point  the  special  guardian  cites  the  case  of  Craig  v.  Hone 
(2  Edw.  Ch.,  564),  where  the  Vice  Chancellor  holds  that 
the  appointment  of  a  trustee  of  a  fund  to  which  he  is 
entitled  as  cestui  que  trust  creates  an  invalid  trust. 

The  will  in  question  furnishes  suggestions  on  both 
sides  of  the  question  raised  by  the  objections  of  the 
guardian. 

It  is  not  easy  to  perceive  any  good  reason  why  the 
testator  should  be  willing  to  make  his  widow  executrix, 
and  still  exclude  her  from  the  important  and  more 
natural  i>osition  of  guardian  to  the  children ;  and  the 
tenth  clause  of  the  will,  which,  after  the  ai)pointment 
of  the  executrix  and  executors,  empowers  the  executors 
or  such  of  them  as  may  qualify,  to  sell  by  public  or 
private  sale,  or  to  lease  for  terms  not  exceeding  five 
yeai-s,  his  real  estate,  would  seem  to  invest  a  power  of 
sale  in  the  executrix  and  executors ;  for  I  can  perceive 
no  reason  why  he  should  appoint  his  widow  executrix, 
if  she  were  not  to  particii)ate  while  acting  as  such,  in 
the  disposition  of  the  estate,  both  real  and  personal.  I 
can  conceive  very  substantial  reasons  why  the  testator 
might  be  willing  to  make  his  wife  executrix,  and  yet 
not  mate  her  trustee,  as  she  would  thus  become  trustee 
for  herself. 

It  is  a  very  common  occurrence  that  wills  are  made 
bequeathing  certain  property  in  trust  for  the  widow, 
among  other  provisions,  and  she  made  sole  executrix, 
and  of  course  the  executrix  would  hold  the  i)roperty  r,s 
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trustee  for  herself,  as  well  as  the  other  beneficiaries 
under  the  will ;  and  while  it  may  be  conceded  that  there 
is  some  inconsistency  in  the  vesting  the  estate  or  title 
of  both  trustee  and  cestui  que  trust  in  the  same  person, 
yet  I  am  not  prepared  to  concur  with  the  learned  Vice- 
Ghancellor  in  the  case  of  Craig  v.  Honej  above  cited, 
that  the  appointment  of  such  trostee  is  illegal,  or 
void. 

Perry,  in  his  Treatise  upon  Trusts,  section  59,  says, 
*  cestuis  que  trustent  are  not  incapable  of  taking  in  trust 
for  themselves  and  others,  but  they  are  not  altogether  fit 
persons  to  be  appointed  by  reason  of  a  possible  conflict 
between  their  duty  and  interest^ 

It  is  not  difficult  to  conceive  a  state  of  facts  under 
the  will  in  question,  where  the  pecuniary  interests  of 
the  widow  and  the  children  might  be  hostile. 

In  Wetmore  v.  TrusJmv  (61  N.  Y.,  338),  it  is  held 
that  the  bequest  of  personal  property  to  four  trustees, 
and  the  survivor  of  them,  to  keep  the  same  invested, 
and  apply  the  income  to  the  use  of  one  of  the  trustees, 
creates  a  valid  trust,  and  that  the  income  and  tbe  man- 
ner of  its  application  are  controlled  not  by  a  beneficiary 
but  by  the  majority  of  the  trustees.  (See  also  Tiffany 
V.  Clarice,  58  N.  Y.,  632.) 

But  the  seventh  clause  of  the  will  seems  to  afford 
somewhat  strong  evidence,  that  the  testator  intended 
to  make  a  distinction  between  the  executrix,  and  exe- 
cutory and  that  he  used  the  latter  term^  as  contradis- 
tinguished from  the  former ;  for  he  gives  to  his 
executors  and  trustees,  power  to  raise  one  half  of  the 
vested  or  expectant  or  presumptive  shares  of  the  chil- 
dren, &c.,  on  the  written  consent  of  his  wife.  It  is  the 
words  "  consent  of  the  widow''  which  would  seem  to 
indicate  the  intention  to  exclude  lier  as  trustee,  for  if 
she  were  a  trustee,  no  such  restriction  would  be  neoes- 
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sary^  since  nnlike  exeeators,  tmsteeBmnst  join  in  what- 
ever is  done  in  respect  to  the  estate,  in  the  execation 
of  their  trnst ;  and  if  she  was  intended  to  be  one  of  the 
trustees,  she  would  hold  as  such  with  the  power  to  re. 
fuse,  or  assent,  which  she  would  not  possess  as  execu- 
trix, because  an  executor  may  act  for  the  whole  estate 
Where  he  is  joined  with  others.  {Bidgeley  v.  Johnson^ 
11  Barb.^  627 ;  Tan  Rensselaer  v.  AtTci%  22  TTewrf.,  549.) 
The  case  of  Magoffen  v.  Pattan  (3  Edw.  Ch.^  65), 
would  seem  to  indicate  a  different  doctrine,  and  the 
Viee-ChanoeUor  uses  this  language :  '^  Bat  the  will  is 
susceptible  of  a  construction  to  exclude  her  (executrix) 
from  being  considered  a  trustee.  The  executors  are 
named  as  such,  while  the  cestui  que  trusty  or  defendant, 
is  called  in  the  will  executrix ;  by  giving  the  will  a  limit- 
ed constniction  in  this  respect,  she  is  not  a  trustee  of 
the  fund  for  her  own  benefit."  While  I  am  not  prepared 
to  assent  to  the  authority  of  Craig  v.  H(me  (above  cit- 
ed), which  is  substantially  overruled  by  the  above  cases, 
yet  I  am  inclined  to  think  that  a  cestui  que  Vrust^  in  the 
language  of  Perry,  above  cited,  is  not  altogether  a  fit 
person  to  be  appointed  trustee,  by  reason  of  the  possi- 
ble conflict  between  bis  duty  and  his  interest,  and  this 
suggestion,  taken  in  conjunction  with  the  peculiar  pro- 
visions of  the  tenth  clause  of  the  will,  constrains  me  to 
hold  that  the  executrix  in  this  case  was  not  made 
a  trustee  or  guardian  by  the  will  in  question,  and  that 
the  decree  should  not  recognize  her  as  such. 

In  reaching  this  conclusion,  I  am  not  unmindful  of 
the  fact  that  it  excludes  from  the  guardianship  of  the 
infants,  a  person  who  from  natural  ties  would  be  likely 
to  take  an  interest  in  their  welfare,  and  that  there  is 
difficulty  in  administering  the  tnist  in  respect  to  the 
children,  in  consequence  of  their  residing  abroad,  under 
the  actual  care  of  their  mother,  who,  by  this  conclusion. 
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is  deprived  of  their  guardianship,  but  as  the  appoint- 
ment of  the  executors  and  trustees  is  made  in  the  same 
clause,  and  the  language  of  the  will,  as  to  the  guardians, 
I  do  not  feel  justified  in  holding  that  the  widow  is  made 
guardian,  and  not  trustee. 

Let  the  decree  be  modified  in  conformity  to  the 
above  conclusion. 


New  York  County.— HON.  D.  C.  CALVIN,  Surrogate.— February, 

1877. 

Lynch  v.  Mahonby. 
In  the  matter  of  the  Estate  of  Edward  Lynch,  deceased. 

General  legacies,  in  their  nature,  carry  interest. 

Snch  interest  is  computed  from  the  time  at  which  the  principalis  actu- 
ally due  and  payable. 

The  executor  is  allowed  by  law  one  year  to  prepare  for  payment,  and  in- 
terest runs  from  the  expiration  of  the  year,  unless  another  period  is 
fixed  by  the  will. 

But  on  a  legacy  declared  to  be  in  satisfaction  of  a  debt,  or,  in  some  cases,  for 
the  maiutenance  of  a  child,  interest  is  allowed  from  testator's  death. 

A  bequest  of  interest  upon  a  fund  bequeathed  in  trust,  to  be  invested, 
though  payable  to  a  person  neither  an  infant  nor  a  widow,  is  sub- 
ject to  the  rule  applicable  to  an  annuity,  and  the  interest  runs  from 
the  date  of  testator's  death. 

« 

Elizabeth  A.  Lynch,  executrix  of  the  will,  &c.,  of 
Edward  Lynch,  presented  her  petition  for  leave  to  re- 
sign. 

It  set  forth  the  following  facts :  the  petitioner  and 
Eichard  M,  Harrison  were  appointed  executors,  but  Har- 
rison did  not  qualify.  On  4th  March,  1876,  the  petition- 
er obtained  an  order  to  advertise  for  claims,  and  did  so. 
She  paid  all  the  debts  presented,  except  $80,  and  she 
believes  there  are  no  other  debts  unpaid.    She  paid  all 
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legacies  excepting  $  1,500,  which  she  was  directed  by  the 
will  to  hold  in  trust,  and  pay  the  income  to  Mrs.  Ann 
Mahoney,  during  her  life,  and  ui)on  her  decease,  to  pay 
said  sum  to  her  issue.  The  petitioner  was  the  residu- 
ary legatee  under  the  will,  and  believes  herself  to  be 
entitled  to  the  remaining  assets  of  the  estate,  except 
the  said  $1,500,  and  $80,  and  whatever  interest  said 
Ann  might  be  adjudged  to  be  entitled  to.  She  had  paid 
said  Ann  152.50  on  account  of  the  interest,  and  was  now 
desirous  to  be  relieved  from  her  trust.  She  accordingly 
prayed  that  she  be  allowed  to  pay  the  principal  into  tliis 
court  for  Ann's  benefit,  or  that  another  trustee  be  ap- 
pointed. 

It  was  consented  that  the  executrix  be  allowed  to 
resign ;  and  the  only  question  submitted  for  the  decis- 
ion of  the  court  was,  when  the  interest  on  the  sum  left 
for  the  benefit  of  Ann  Mahoney  began  to  run. 

The  language  of  the  will  in  that  respect  was  as  fol- 
lows :  "  I  give  to  the  executors  of  this,  my  will,  the  sum 
of  $1,500,  in  trust,  to  invest  the  same,  and  pay  the  income 
thereof  to  my  sister  Ann,  wife  of  Martin  Mahoney,  of 
Saratoga  Springs,  during  her  life ;  and  upon  her  death 
to  pay  said  sum  to  her  children  surviving  her,  in  equal 
shares.'' 

It  was  conceded  by  the  parties  that  the  personal 
property  of  the  estate  was  not  alone  sufScient  to  pay 
the  debts,  but  together  with  the  rent  of  the  real  estate 
it  was  suflBcient ;  that  there  was  one  parcel  of  real  estate 
sold  January  6th,  1877,  for  $15,500,  which  sum,  after  de- 
ducting $5,000,  of  a  prior  mortgage,  paid  the  legacies, 
and  left  but  $5,000  to  Mrs.  Lynch.  The  legatee  claimed 
interest  from  May  3rd,  1875,  the  dale  of  the  death  of 
the  testator;  and  admitted  the  receipt  of  §52.50  on  as. 
count.  Tlie  executrix  claimed  that  interest  ran  only 
from  July  20th,  187G,  a  year  from  the  date  of  granting 
letters. 
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T.  H.  IIUKLEY,  far  the  executrix. 

McDaniel,  Lumis  &.  Souther,  for  the  legatee. 

The  Surrogate. — The  general  rule  is,  that  geoeral 
legacies  in  their  nature  carry  interest,  and  that  interest 
i^  comimted  from  the  time  at  which  the  principal  is  ac- 
tually due  and  payable,  and  the  executor  is  allowed  by 
law,  one  year  from  the  testator's  death  to  ascertain  and 
settle  his  affairs,  at  the  end  of  which  time,  the  court,  for 
the  sake  of  greater  convenience,  presumes  the  personal 
estate  to  have  been  reduced  into  possession. 

Upon  that  ground,  interest  is  payable  from  that 
time,  unless  some  other  period  is  fixed  by  the  will  ( Wms. 
on  Executors^  1221).  The  exceptions  to  this  rule  are,  that 
if  a  legacy  is  decreed  to  be  a  satisfaction  of  a  debt,  the 
Court^lways  allows  interest  from  the  death  of  the  tes- 
tator. In  the  case  of  a  legacy  given  to  a  child  by  a  par- 
ent, or  one  in  pa/rentis  locOj  the  court  will  give  interest 
from  the  death,  to  create  a  provision  for  its  maintenance. 
An  annuity  bestowed  by  will,  without  mention  of  the 
time  of  payment,  is  considered  as  commencing  from  the 
death  of  the  testator,  and  the  first  payment  due  at  the 
expiration  of  a  year.  As  mentioned  by  Willmms  on 
Executors^  (p.  1226,)  in  some  instances,  legacies  payable 
at  a  future  period  will  carry  interest,  although  not  given 
by  a  parent,  or  a  person  in  loco  parentis^  where  there 
appears  an  intention  on  the  part  of  the  testator,  that 
the  legatees  shall  be  maintained  out  of  the  property 
bequeathed  to  them. 

In  the  case  of  Lawrence  v.  Emhree  (SBradf.^  364),  it 
was  held  that  annuities  are  considered  as  commencing 
to  run  at  the  testator's  death,  and  the  first  payment  is 
nQt  due  until  the  end  of  a  year.  A  bequest  of  interest 
dividends,  and  income,  of  a  certain  sum  to  be  vested 
bj  the  executors,  does  not  begin  to  carry  interest  until 
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the  end  of  a  year,  at  which  time  the  investment 
ought  to  be  made ;  and  it  was  held  in  that  case,  also, 
that  the  provisions  of  the  Revised  Statutes  as  to  pay- 
ment of  debts  and  legacies,  have  not  altered  the  com- 
mon law  rule,  and  that  the  delay  of  the  probate  does 
not  deprive  the  legatees  of  interest  on  their  legacies, 
after  the  expiration  of  a  year  from  the  testator's  decease; 
and  that  where  there  is  a  gift  for  life,  of  the  income  of 
the  residue,  without  any  directioii  to  invest,  the  tenant 
for  life  is  entitled  to  the  income  from  the  testator's 
death,  on  such  investments  as  were  then  made,  or  as 
were  subsequently  made  within  a  year,  together  with 
interest,  on  the  amount  riot  invested,  valued  as  at  the 
time  of  testator's  decease. 

But,  as  is  well  said  by  Surrogate  Tuokbr,  in  the 
matter  ofFi8h{19  AVbott  Pr.fiOd)j  the  learned  Surrogate, 
in  holding  that  the  Eevised  Statutes  had  not  changed  the 
rule  as  to  the  payment  of  interest,  had  doubtless  failed 
to  see  the  then  very  late  case  of  Bradner  v.  Faulkner{12 
N.  Y.J  472),  where  the  court  of  last  resort  held,  that  the 
statute  in  question  having  prescribed  the  time  when 
legacies  are  payable,  the  interest  should  be  held  pay- 
able from  the  time  when  the  legacies  became  so  payable, 
for  it  is  the  non-payment  at  the  time  prescribed, 
which  entitles  a  party  to  interest  upon  general  lega- 
cies; and  in  the  absence  of  a  different  provision,  it  would 
seem  to  be  obvious  that  the  interest  should  not  be  paya- 
ble until  the  principal  should  be  legally  demanded.  I  am 
therefore  of  the  opinion  that  the  statute  in  question 
does  change  the  common  law  rule  in  resi)ect  to  in- 
terest upon  general  legacies;  but  the  question  sub- 
mitted in  this  matter  is  whether  a  bequeibt  of  interest 
upon  a  fund  bequeathed,  in  trust,  to  be  invested, 
payable  to  a  person  neither  an  infant,  nor  a  widow 
forms  an  exception  to  the  general  rule  above  stated. 
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Surrogate  Bradford,  in  Lawrence  v.  Emhree^  abovo 
cited,  held  substantially  that  it  did  not ;  but  in  the 
case  of  Coolie  v.  Meelcer  (36  N.  Y.,  15),  Davis,  0.  J., 
held  the  authorities  abundant  to  sustain  the  doctrine, 
that  when  a  sum  is  left  in  trust,  with  a  direction  that 
the  interest  and  income  should  be  apjjlied  to  the  use  of 
a  person,  such  i)orson  is  entitled  to  the  ii-terest  thereof 
from  the  date  of  the  testator's  death.  A  careful  con- 
sideration of  the  case,  will  show  that  there  are  some 
material  differences  between  that  case,  and  the  one 
under  consideration,  which  fully  justify  the  conclusion 
reached  therein,  and  which  did  not  therefore  render  it 
necessary  that  the  learned  judge  who  delivered  the 
opinion,  should  hold  as  above  quoted.  Indeed,  that 
I)art  of  the  opinion  was  clearly  obiter ;  hence  it  becomes 
necessary  to  consider  the  cases  which  he  has  cited  as 
authority  for  that  conclusion,  in  order  to  determine  its 
soundness.  Mr.  Justice  Bockes,  in  Coohev.  Meelcer 
{8upra)y  in  speaking  of  the  facts  of  that  case,  says,  that 
the  estate  was  more  than  sufficient  to  satisfy  all  the 
legacies.  It  was  well  invested  on  bonds  and  mortgages, 
drawing  interest  at  the  testator's  decease.  The  execu- 
tors were  authorized  to  transfer  existing  securities  in 
satisfaction  of  the  legacies.  One  of  the  executors  was 
made  the  trustee  to  take  and  hold  the  trust  fund ; — ^thus 
no  new  or  special  investment  was  necessary.  The 
beneficiary  was  an  infant  with  no  other  provision  for 
her  support,  or  means  of  support,  so  far  as  the  case 
discloses.  These  facts  constitute,  as  it  seems  to  me,  a 
material  difference  between  that  case  and  the  present. 

In  that  case,  the  Chief  Justice  says  that  the  weight 
of  authority,  undoubtedly  now  is  in  favor  of  allowing 
the  i)ayraent  of  auLnities  or  incomes  to  commence  at  the 
testatoi''s  death ;  ana  he  cites  several  authorities  which 
I  deem  it  my  duty  to  examine  with  care. 


NEW  YORK  COUNTY,  FEBRUARY,  1877.  439 

LYNCH  r.  MAHOXET. 

The  first  cited  is  Craig  v.  Craig  {3 Barb.  Cli,^  7G),  which 
was  the  case  of  an  jinnuity,  and  all  the  authorities  con- 
cur that  in  such  a  case,  where  there  is  no  direction  as 
to  the  time  when  it  shall  commence,  it  commences  at 
the  testator's  death.  The  next  case  cited  is  Gibson  v. 
Bott  (7  Yesey^  96),  the  marginal  note  of  which  is,  that 
an  annuity  commences  from  the  death,  and  the  first 
payment  is  due  at  the  end  of  a  year ;  but  a  legacy  does 
not  begin  to  carry  interest  till  the  end  of  a  year,  unless 
otherwise  directed,  which  is  fully  sustained  by  the  text. 
The  next  is  Feams  v.  Young^  (9  Tesetfj  553),  in  which 
case  the  testator  bequeathed  to  his  wife  the  interest  of 
on«  half  of  his  property,  during  her  life,  with  liberty  to 
dispose  of  one  half  of  said  one  half  to  whomsoever  she 
might  think  proper,  at  her  decease,  the  other  half  to 
devolve  upon  his  daughter.  The  testator  was  a  part- 
ner in  a  firm ;  and  the  articles  of  copartnership  provided 
that,  at  the  death  of  either  partner,  during  the  period 
limited  for  the  partnership,  seven  years,  the  business 
should  be  carried  on  for  the  joint  account  of  the  surviv- 
ing copartners,  and  the  heirs  of  the  deceased,  until  30th 
June,  next  following,  if  death  happened  three  months 
preceding,  otherwise  to  continue  till  the  same  date,  in 
the  subsequent  year,  when  the  partnership  should  de- 
termine and  the  state  of  the  partnership  bo  made  up, 
and  divided,  and  the  share  belonging  to  the  heirs  should 
be  paid,  one  half  at  the  end  of  one  year,  the  other  half 
at  the  end  of  two  years  after  such  determination. 

The  Lord  Chancellor  in  that  case  says,  that  it  is  not 
very  well  settled  whether  a  tenant  for  life  is  entitled  to 
interest  from  the  death,  or  from  a  year  afterwards ;  but 
in  that  case,  he  was  of  opinion  that  a  life  tenant  ought 
to  have  interest,  at  a  given  rate,  from  the  death,  and 
determination  of  the  partnership,  and  not  the  profit, 
and  at  the  end  of  the  partnership  was  entitled  to  inter- 
est upon  the  capital,  though  dead. 
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The  case  of  Ang&rstein  v.  Martin  {Turner  &  Russelly 
232),  was  a  case  where  the  testator  devised  lands  to 
John  AngersteiD*  for  life,  remainder  to  his  children. 
The  residue  of  his  personal  estate,  subject  to  the  pay- 
ment of  debts,  was  to  be  laid  out  in  the  purchase  of  lands 
to  be  settled  to  the  same  uses,  with  a  proviso  that  the 
trust  moneys,  until  so  invested,  might  be  invested  in 
government  or  real  securities,  and  directed  the  interest 
to  be  paid  as  the  rent  of  the  lands,  when  purchased, 
would  be  payable.  A  large  poition  of  the  testator's 
personal  estate,  not  required  for  debts  and  legades, 
was  invested  upon  securities,  bearing  interest.  The 
tenant  for  life  was  held  entitled  to  the  interest  of  that 
portioix,  from  the  death  of  the  testator. 

In  netvit  V.  Morris  {Turn.  &  Buss.j  241)  the  testator 
directed  his  executors  to  invest  the  residue  of  his  estate, 
after  paying  debts  and  legacies,  in  funds,  or  securities, 
the  interest  to  be  paid  to  the  tenant  for  life,  and  after 
his  death,  the  principal  to  be  held  in  trast  for  his  chil<- 
dren.  It  was  held  that  the  tenant  for  life,  was  entitled 
to  interest  accruing  from  a  year  next  after  the  testator's 
decease,  upon  funds  in  which  the  testator's  property  stood 
invested  at  the  time  of  his  death,  and  which  w^re  not 
required  for  payment  of  debts  and  legacies 

In  nai  V.  Hill  (3  Yesetj  &  BeameSj  183)  it  was  held 
that  a  legacy  to  grandchildren,  the  object  being  for 
provision  and  maintenance,  entitled  the  legatees  to 
interest  from  the  death. 

In  Hihjardfs  Estate  (5  Watts  &  Serg.^  30),  the  tes- 
tator gave  and  bequeathed  unto  his  executors,  $1,000  in 
trust,  to  place  the  same  out  at  interest  in  good  securities, 
and  to  pay  and  apply  the  interest  and  income  thereof, 
as  the  same  should  be  got  in  and  received,  unto  his  sister 
during  her  life,  and  immediately  after  her  decease,  the 
principal  sum  to  be  equally  divided  between  the  children 
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of  his  late  brother.  It  appeared  that  the  deceased  left 
investments  in  bonds,  mortgages,  &c.y  bearing  int^^est, 
amounting  to  over  $44,000.  It  was  held  that  the  sister 
was  entitled  to  the  interest  for  a  year  from  ihe  death  of 
the  testator.  In  that  ease  the  principle  was  stated  to  be 
that  where  a  sum  of  money  is  bequeathed,  it  does  not 
carry  interest  for  a  year  from  the  death  of  the  testator, 
because  he  is  not  bound  to  pay  it  before  the  end  oi  a 
year,  and  this  is  the  rule,  although  the  personal  estate 
is  invested  in  funds  drawing  interest.  But  to  that  rule 
there  is  an  exception,  founded  upon  the  intention  of  the 
testator,  and  the  character  and  situation  of  the  legatee, 
and  other  circumstances ;  but  where  the  bequest  is  not 
of  the  corpuSj  but  of  an  income  or  annuity,  there  a  con- 
trary rule  prevails,  and  the  legatee  having  an  interest 
for  life,  is  allowed  interest  from  the  death  of  the  testa- 
tOT.    (And  see  Eyre  v.  Qolding^  5  Binn.^  472.) 

A  careful  examination  of  the  treatises  upon  this 
subject,  together  with  the  decisions  both  English  and 
American,  leaves  the  question  in  very  serious  doubt, 
and  but  for  the  dear  language  of  the  learned  judge  in 
Cooke  V.  Meeker y  above  cited,  and  the  two  Pennsylvania 
authorities,  I  should  be  inclined  to  follow  the  decision 
by  the  late  Surrogate  Bradford,  in  Lawrence  v.  JB'wi- 
hree  ;  for  when  the  principle  is  recognized  that  an  ex- 
ecutor has  a  year  in  which  to  make  investments,  and 
the  will  as  in  this  case  directs  the  investment  of  the 
principal,  and  it  appears,  as  in  this  case,  that  the  estate 
in  question  had  no  securities  drawing  interest,  out  of 
which  payment  could  be  made  for  the  first  year,  and  no 
investment  was  in  fact  made,  and  there  is  no  suggestion 
that  the  executor  has  been  derelict  in  the  performance 
of  his  duty,  in  that  respect — ^it  seems  to  me  that  1  here 
is  a  substantial  distinction  between  an  annuity,  as  such, 
and  the  interest  upon  a  sum  to  be  invested,  payable  an- 
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nually  in  this  manner,  although  it  does  partake  in  some 
sense  of  the  nature  of  an  annuity.  But  an  annuity  is 
charged  upon  the  whole  body  of  the  estate,  while  the 
interest  directed  to  be  paid  by  the  will  imder  considera- 
tion is  only  such  interest  as  can  be  realized  from  the  in- 
vestment of  that  sum,  and  if  it  should  be  invested,  and 
fail  to  yield  an  income,  the  estate  would  not  be  charg- 
ed with  the  deficiency. 

But  I  do  not  feel  at  liberty  to  disregard  the  plain 
and  emphatic  language  of  the  learned  chief  justice  in 
Cooke  V.  Meeker^  which  may  be  presumed  to  have  re- 
ceived the  attention  and  scrutiny  of  the  other  judges 
of  the  court,  though  it  may  not  have  been  necessary  to 
the  decision  of  that  case.  The  two  Pennsylvania  cases 
above  cited  are  also  directly  upon  the  point  involved 
in  this  case;  and  therefore  while  I  am  not  able  to  resist 
the  force  of  the  argument  to  the  contrary,  above  sug- 
gested, I  feel  constrained  to  respect  the  above  authori- 
ties, and  to  bold  that  the  interest  upon  the  legacy  in 
question  began  to  run  from  the  decease  of  the  testator, 
and  that  the  executor  be  directed  to  pay  accordingly. 

Order  accordingly      ' 
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New  York  County.— HON.  D.  C.  CALVIN,  Surrogate.— February, 

1877: 

Matter  of  Blank. 


In  the  matter  of  the  Estate  of 


The  public  admioistrator  has  a  right  to  administration  with  tho  will  an- 
nexed in  preference  to  the  attorney  in  fact  of  disqualified  next  of  kin, 
except  where  the  will  was  made  by  a  testator  dying  domiciled  abroad, 
and  was  proved  by  exemplification  of  a  foreign  probate,  under  L., 
1863,  c.  403. 

This  was  Un  application  for  letters  of  Adjniuistra- 
tioD  witli  the  will  annexed. 

The  Subrogate. — By  the  provisions  of  2  Bev.  Stat, 
78,  §  44,  it  is  provided  that  if  any  one  of  several  execu- 
tors, &c.,  to  whom  letters  testamentary  shall  have  been 
granted,  shall  die,  &c.,  tho  remaining  executors  shall  re- 
ceive, and  complete  the  execution  of  the  will  according 
to  law. 

Section  45  provides  that  if  all  such  executors  shall 
die,  &c.,  the  Surrogate  having  authority  to  grant  letters, 
originally,  shall  issue  letters  of  administration  with  the 
will  annexed,  to  the  widow,  or  next  of  kin,  or  creditors 
of  the  deceased,  or  others,  in  the  same  manner  as  there- 
in directed ;  in  relation  to  the  original  letters  of  admin- 
istration. . 

By  section  14,  it  is  provided  that  if  all  the  persons 
named  in  the  will  as  the  executors,  shall  renounce  or 
neglect  to  qualify,  or  be  legally  incompetent,  then  letters 
testamentary  shall  issue,  and  administration  with  the 
will  annexed  be  granted  to  the  residuary  legatees,  or 
some  or  one  of  them,  if  there  be  any ;  if  there  be  none 
that  will  accept,  then  to  any  principal  or  specific  legatee; 
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if  there  be  none  that  will  accept,  then  to  the  widow, 
and  next  of  kin,  or  to  any  creditor  of  the  testator,  in 
the  same  manner,  &c.,  as  letters  of  administration  in 
case  of  intestacy. 

Some  discussion  has  arisen  as  to  the  effect  of  section 
45,  whether  in  case  of  administration  with  the  will  an- 
nexed, section  14  prescribes  the  jiersons  entitled  in  their 
order,  or  whether  section  45  is  to  be  taken  literally  as 
giving  the  right  to  the  widow,  or  next  of  kin,  or  to 
creditors,  in  their  order ;  but  the  question  submitted  to 
me  does  not  involve  this  dispute. 

By  the  provisions  of  2  JRev.  StaL^  74,  §  27,  as  amend- 
ed by  chapter  782,  section  6,  of  the  laws  of  1867,  pre- 
ference is  given  over  creditors  to  the  public  administra- 
tor of  the  state  of  New  York. 

The  language  of  section  45, 2  Bev.  Stat,  80,  provides 
for  the  issue  of  letters  of  administration  with  the  will 
annexed  in  the  same  manner  as  therein  before  directed 
in  relation  to  the  original  letters  of  administration ;  and 
it  would  seem  to  follow  that,  in  the  absence  of  any  next 
of  kin,  entitled  under  the  statute,  who  are  qualified  for 
such  appointment,  the  public  administrator  would  be 
entitled,  and  that  the  power  to  designate  some  other 
person  to  receive  such  letters,  must  be  confined  to  the 
particular  case  referred  to  in  chapter  403,  of  the  laws  of 
1863,  which  is  limited  to  the  will  of  a  testator  domiciled 
without  this  state,  at  the  time  of  his  death,  and  whose  will 
shall  be  probated  in  this  state,  on  exemplification  of  a 
foreign  record  thereof,  or  otherwise, — ^in  which  case  the 
statute  authorizes  the  grant  of  letters  to  executors,  ad- 
ministrators, or  other  person,  or  persons,  entitled  to 
possession  of  the  personal  estate,  or  to  any  person  or 
persons  authorized  by  him  or  them  to  receive  the  same, 
that  is,  the  executors,  administrators,  or  other  person  or 
persons  entitled  to  the  possession  of  the  personal  estate 
in  said  county. 


# 
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In  The  Public  Administrator  v.  Watts  &  Legroy^  1  PaigCy 
382,  it  was  held  that  the  next  of  kin  of  the  decedent^ 
whether  alien  or  citizen^is  entitled  to  his  personal  estate ; 
but  if  the  next  of  kin  is  not  the  heir,  or  is  legally  disquali- 
fied from  administering,  the  public  administrator  is  enti- 
tled ;  and  nnless  this  case  falls  within  the  act  of  1868, 
above  cited,  I  am  of  the  opinion  that  a  power  of  attorney 
executed  by  the  alien  legatees  woold  confer  no  authority 
upon  this  court  to  appoint  any  ol^er  person  than  the 
public  administrator,  with  the  will  annexed. 

Order  accordingly* 


New  York  County.— HON.  D.  C.  CAIiVIN,  Stjrrooats.— FKBHUAltT, 

1877. 

Matteb  of  Espie. 
In  the  matter  of  the  Estate  of  James  Espie,  deceased. 

A  flnrrogate'a  decree  hsving  been  adjudged  Toid,  by  the  Supreme  Court, 
it  is  sapeiflnoas  for  the  Sairogate  to  vacate  it. 

On  an  application  to  the  Surrogate  to  sign  the  record  of  business  left  in- 
complete by  his  predecessor,  It  is  proper  to  require  proof  by  affidavit 
or  otherwise,  of  the  facts ;  and  to  recite  in  the  reoord|  the  mode  iii 
which  the  mcoid  -was  completed. 

The  parties  in  i&teiest  ahoiild  have  opportunity  to  be  heard  on  such  ap- 
plication, nnless  their  consent  is  produced. 

This  was  an  application,  in  the  matter  of  the  estate 
of  James  Espie,  deceased,  to  vacate  a  decree  filed  29th 
December,  1875,  on  a  final  accounting  of  the  adminisr 
trator. 

The  decree  in  questi<m  though  filed  and  acted  upon, 
seems  not  to  have  been  signed  by  the  late  Surrogate 
Hutchings,  but  was  signed  by  the  present  Surrogate,  as 
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ii  completion  of  the  unflnished  record  of  his   prede* 
cessor. 

Culver  &  Wright, /or  ike  petitioner. 
Butler,  Stillman  &  Hubbard,  is  opposition. 

The  Surrogate. — ^The  reason  for  this  motion  arose 
out  of  the  fact  that  the  subsequent  signature  of  the 
present  Surrogate  was  adjudged  invalid,  and  the  decree 
therefore  a  nullity,  and  being  so,  I  am  not  able  to  ap- 
preciate the  necessity,  or  propriety  of  vacating  what 
seems  to  have  been  adjudged  by  a  judge  of  the  Supreme 
Court  at  Chambers,  to  be  no  decree ;  much  less  would  it 
seem  proper  for  me  to  pass  a  decree  of  final  accounting, 
without  the  parties  being  before  me,  and  the  auditor's 
rei)ort  being  confirmed ;  for  if  the  proceedings  of  the 
late  Surrogate  are  void,  I  should  not  feel  at  liberty  to 
predicate  any  action  upon  them,  but  must  consider  the 
propriety  of  the  decree  as  an  original  question. 

By  section  11,  of  2  Statutes  at  Large,  232,  it  is  pro- 
vided that  upon  the  office  of  any  Surrogate  becoming 
vacant,  his  successor  shall  have  power  and  authority  to 
complete  any  business  that  may  have  been  begun,  or  that 
was  pending  before  such  Surrogate. 

By  chapter  74,  of  the  laws  of  1870,  section  2,  it  is 
provided  that  for  greater  certainty,  and  to  avoid  all 
doubt,  it  is  lawful  for  any  Surrogate  in  bis  own  name, 
to  sign,  certify,  and  complete  all  unfinished  records 
of  wills,  and  of  proofs,  and  examination  taken  by,  and 
before  his  predecessor  in  office,  adding  to  his  signature 
the  date  of  so  doing.  This  latter  section  was  amended 
by  chapter  9  of  the  laws  of  1874,  adding  authority 
thus  to  sign,  certify,  and  complete  records  of  the  letters 
testamentary,  administration  and  guardianship. 

I  think  it  is  a  serious  question  whether  greater  cer- 
taiuty,  or  the  avoidance  of  all  doubt  is  secured  by  the 
acts  recited. 
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The  11th  section  of  the  revised  statutes  above  cited, 
was  intended  to  give  to  a  Surrogate  power  and  author- 
ity to  complete  any  business  that  may  have  been  begun, 
or  that  was  pending  before  his  predecessor.  Indeed, 
without  that  statute,  as  the  offixie  continues^  though  the 
term  of  the  incumbent  may  expire,  or  he  be  removed  by 
death,  or  otherwise — I  am  of  the  opinion  that  the  au- 
thority of  a  successor,  under  his  general  powers,  would 
extend  to  the  completion  of  business  pending  when  he 
entered  upon  his  oflQcial  duty ;  and  the  term  "  becoming 
vacant/^  in  section  11, 1  think  should  be  construed  to 
mean,  when  one  Surrogate  goes  out,  and  his  successor 
becomes  vested  with  the  functions  of  his  oflflce.  To  hold 
otherwise,  would  be  to  involve  an  incoming  Surrogate 
in  great  unnecessary  labor,  in  a  trial  of  contested  matters 
which  had  been  under  his  predecessor  nearly  concluded, 
and  any  record  of  a  will,  or  otherwise,  which  should  not 
have  been  completed  by  the  signature  of  the  Surrogate, 
would  apparently  have  to  be  recorded  anew,  which 
would  seem  to  be  absurd.  Hence,  it  appears  to  me,  that 
the  acts  designed  to  avoid  all  doubt,  have  in  effect  in- 
creased that  doubt,  for  they  have  limited  the  completion 
of  a  prior  Surrogate's  business,  to  the  signing  of  specific 
records,  and  created  what  doubt  exists,  as  to  whether 
the  successor  may  complete  any  other  business  left  un- 
finished under  the  11th  section  above  cited. 

I  entertain  no  doubt,  therefore,  that  any  decree  ac- 
tually made  by  any  of  my  predecessors  which  is  incom- 
plete by  their  failure  to  sign  the  same,  may  be  made 
complete  by  the  present  Surrogate,  without  the  necessity 
of  taking  up  the  matter  de  novo;  the  only  question  of 
doubt  being,  how  that  completion  shall  be  made ;  and 
it  seems  to  me  that  a  Surrogate  having  that  general 
I)ower  to  complete  the  business  of  his  predecessor,  when 
he  does  so  complete  it,  the  presumption  is  that  he  has 
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possessed  himself  fally  of  the  facts,  as  to  the  business 
of  his  predecessor  left  thus  incomplete. 

But  it  seems  to  me  that  a  precaution  very  proper 
to  be  observed  by  a  successor,  and  which  would  render 
the  proceedings  intelligible,  would  be  to  require  an 
affidavit,  or  other  proof,  to  advise  him  of  the  facts 
and  thereupon  to  complete  the  business  from  the  point, 
where  it  was  left  unfinished,  under  an  order  of  his  Court, 
reciting  the  fact  that  he  had  been  duly  advised  as  to 
the  action  of  his  predecessor,  and  then  the  record  thus 
completed,  together  with  the  order  under  which  it  should 
be  so  completed,  would  make  the  record  both  intelligi- 
ble and  conclusive. 

Under  the  circumstances  of  this  case,  I  cannot  con- 
sent to  enter  a  decree  de  myvOj  without  the  parties  being 
heard,  unless  evidence  is  furnished  to  me  of  the  con- 
firmation of  tiie  auditor's  reports,  or  the  consent  of  the 
parties  interested  in  the  settlement  of  the  account  as 
rendered.  Either  of  these  facts  being  presented,  I  should 
then  be  enabled  to  enter  a  decree  in  conformity  thereto. 

Order  accordingly. 
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New  York  Countt.^Hon.  D.  C.  Calvin,  Subrooatb.-— Mabch,  1877. 

WiLLIAHBON  V.  WlLLIAJfBOK 

In  the  mmtter  of  the  Probate  of  Ae  Met  WiU  and  Teskir 
ment  of  Gbobgb  W.  WtlT/Tambok,  deoea9ed. 

The  Bignataies  of  the  attesting  witnesses  need  not  immediately  follow 
that  of  the  testator;  hat  the  attestation  clanse  may  intonrene. 

A  will  was  proved  hy  a  fall  attestation  olaase,  by  proof  of  the  hand- 
writing of  testator's  signature,  and  that  of  two  sahsoribing  witnesses^ 
deceased,  and  by  the  testimony  of  an  attorney  who  «ras  a  third  sab- 
scribing  witness;  and  it  appeared  that  the  testator  was  also  a  law- 
yer, and  the  will  was  in  his  handwriting.    Hdd^  safficient. 

The  provision  of  212. 5.,  58,  J  13,  that  the  proponent  of  a  will  for  probate,  on 
proving  it  by  the  handwriting  of  the  testator  and  deceased  witnesses^ 
shooldgive  proof  of  such  other  oircomstances  as  wonld  be  sutiicient 
to  prove  the  will  on  s  trial  at  law,— does  not  reqaire  Airtfaer  evidence 
than  this.  1^ 

This  was  a  proceeding  for  tne  probate  of  the  last 
will  and  testament  of  George  W.  Williamson,  deceased. 

The  will  appeared  to  have  been  executed  on  the 
24th  day  of  July,  1866,  in  duplicate,  one  of  the  two 
originals  being  in  the  handwriting  of  the  testator,  he 
having  been  a  lawyer.  It  was  witnessed  by  Oomelius 
R  Sutton,  Isaac  Fryer,  and  Gleorge  J.  Greenfield. 

The  witnesses  subscribed  their  names  as  such^  only 
at  the  close  of  the  attestation  clause,  and  not  at  the 
foot  of  the  will,  at  the  left  of  the  testator's  signature. 

The  witnesses  Sutton  and  Fryer,  were  shown  to  be 
dead,  and  their  signatures  were  proved  by  Mr.  Green-* 
field,  one  of  the  subscribing  witnesses  who  saw  them 
ngn,  and  also  by  two  other  witnesses,  George  L.  Kings* 
land,  and  Bnoch  Armitage,  and  the  witness  Kingsland, 
also  testified  to  the  genuine  signature  of  the  testator 
subscribed  to  the  wilL 
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The  testimony  of  tbe  witness  Oreenfieldi  an  attor- 
ney, showed  a  full  oompliance  with  the  statute,  in  te- 
Bi)ect  to  the  execution  of  the  wUI ;  that  it  was  signed 
by  tbe  testator  in  the  presence  of  all  three  of  the  wit- 
nesses ;  that  the  testator  declared  to  them  that  it  was  his 
last  will  and  testament,  and  requested  them  respectively, 
to  Bubscril)e  their  names  as  such,  and  they  did  so,  in  his 
presence,  and  in  the  presence  of  each  other. 

John  L.  8uTHBRiAin>y/or  thepropanmU. 
John  McKaoN,/or  ike  otmteitemU, 

Thb  Surrogate. — ^The  learned  coansel  fortSie  con- 
testant  m  this  matter  interposes  two  objections  to  the 
probate  ol  the  will  in  question* 

1st.  That  the  subscribing  witnesses  have  not  signed 
their  names  as  such,  at  the  end  of  the  will,  but  at  the  end 
of  the  attestation  clause,  and  he  cites  several  authorities, 
among  others,  Jackson  v.  Jackson  (38  N.  Y.,  159),  to  show 
that  the  attestation  clause  is  no  part  of  the  will,  and 
therefore  that  the  witnesses  should  have  signed  their 
names  opposite  that  of  the  testator,  and  if  the  attesta- 
tion clause  were  added,  the  witnesses  should  have  sub- 
scribed it  also. 

While  the  strict  language  of  the  statute  gives  color 
to  this  objection,  yet  it  is  a  startling  proposition,  which 
would  practically  destroy  almost  any  will  executed  since 
the  enactment  of  that  statute.  In  the  case  of  Jackson 
y.  Jackson  (supra^)  no  such  question  arose,  but  the  ques- 
tion there  was,  whether  the  will  was  duly  proved,  not- 
withstanding the  attestation  clause  did  not  recite  all  the 
details  of  the  execution,  and  the  learned  justice  who 
gave  the  opinion  of  the  court  in  that  case,  sajrs :  '^  As  a 
memorandum  of  what  occurred,  and  as  a  means  of  se- 
curing the  attention  of  the  witnesses  to  the  fact  that  all 
required  formalities  have  lie^^n  observed,  it  is  very  de- 
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girable  that  it  should  be  full  and  precise  in  details. 
Sometimes  when  the  witnesses  are  dead,  it  may  be  of 
great  importance  as  presumptiye  evidence  of  due  execn- 
tion.'^ 

In  MeDamugh  v.  LoughUn  (20  Barh.  238),  which 
was  a  case  where  the  attestation  clause  contained  also  a 
memorandum  of  erasures,  and  interlineations  in  the  will, 
and  the  attesting  witnesses  subscribed  at  the  end  of 
this  memorandum,  the  court  say :  ^^  The  legislature 
nndoubtedly  intended  that  the  certificate  of  attestation 
should  iuteryene  between  the  body  of  the  will,  and  the 
names  signed  by  the  witnesses.  The  memorandum  of 
the  erasiu*es,  and  interlineations,  is  merely  part  of  the 
certificate.  Taken  together,  it  states,  that  the  paper  as 
altered,  was  executed  by  the  testator  and  attested  by 
the  witnesses.  That  so  far  as  I  know  is,  and  was  before 
the  adoption  of  the  Bevised  Statutes,  the  usual  prac- 
tice, where  there  are  alterations  to  a  will,  as  at  first 
drawn,  and  it  seems  to  me,  is  free  from  objection,  and 
very  proper.  The  alterations  in  the  will  are  quite  num- 
erous ;  the  memorandum  is  consequently  a  long  one,  but 
that,  in  the  absence  of  any  charge  of  fraud  can  make 
no  difference.'' 

In  the  matter  of  Cohen  (1  Ttiokery  286),  it  was  held 
that  the  subscription  by  the  testator,  at  the  end  of  the 
attestation  clause,  was  a  compliance  with  the  statute. 

I  think  it  will  be  found  that  all  the  precedents  show 
that  where  there  is  an  attestation  clause,  the  signatures 
of  the  witnesses  are  subscril)ed  to  the  attesting  clause. 

2d.  The  counsel  for  the  contestant  also  objects  to  the 
probate  ou  the  proof,  because  under  section  13,  of  2 
Rev.  Stat^  58,  the  proponent  should  /pve  such  other  cir- 
cumstances as  would  be  sufficient  to  prove  such  will 
on  a  trial  at  law,  in  addition  to  tiie  proof  of  the  hand- 
wiitiug  of  the  testator,  and  of  the  witnesses  dead. 
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It  ig  Dot  easy  to  understand  what  is  meant  by  the 
*  laagaagpo  of  the  seetion  last  cited:  *^  such  other  eircnm- 
ttances  as  would  be  suflBcient  to  prove  such  will  on  a 
trial  at  law ;"  for  cases  may  be  easily  imagined  where 
ao  others  than  tbe  testator,  and  the  snbscribing  wit- 
nesses, were  present  at  tbe  execntion,  and  where  noth- 
ing was  ever  said  by  the  testat>or  thereafter,  in  respect 
to  his  having  made  a  will,  am)  in  sr.ch  ca.se,  no  addi- 
tional circumstances  wonld  seem  to  be  within  reach 
of  tbe  proponent. 

In  BuUer  v.  Benson  (1  Barb.^  538),  the  will  had  been 
published,,  if  at  all,  abont  ten  years  before  the  hearing. 
One  of  the  subscribing  witnesses  had  nearly  forgotten 
t)i^  whote  transaction,  and  the  other  was  almost  as 
much  lost,  on  many  important  points. 

The  court  held,  that  where  the  witnesses  are  dead, 
or  from  lapse  of  time,  do  not  remember  the  circumstan- 
tes  attending  the  attestation,  the  law,  after  diligent  pro- 
duction of  all  evidence  then  existing,  and  if  there  are 
no  circumstances  of  suspicion,  presumes  the  instrument 
properly  ejcecu  ted . 

The  facts  proved  in  this  case  bring  it  clearly  within 
the  principle  of  Orser  v.  Orser  (24  N.  Y.,  51),  and  Com- 
weU  V.  Wooley  (45  How.  Pr.y  475.)  In  the  first  place  it 
is  quite  clear  that  the  proof  furnished  would  be  sufficient 
to  prove  the  will  in  question  on  a  trial  at  law,  and  in 
the  second  place,  tbe  circumstances  additional  to  the 
cndinary  proof  of  execution  are  very  significant,  and 
relieve  the  case  from  all  substantial  doubt  in  respect  to 
the  duo  execution  of  the  will  in  question. 

In  ad(ii  ion  to  the  formal  proof  made  by  the  witness 
Oreenfield,  the  fact  that  said  Greenfield  was  an  attorney 
and  familiar  with  the  requisites  to  such  executiuu,  and 
that  the  signatttres  of  the  testator,  and  of  the  deceased 
subscribing  witnesses  were  proved  by  an  imxmrtial  wit- 
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ness  other  than  the  subscribing  witness,  and  the  facts 
that  the  testator  himseli  was  a  lawyer,  and  therefore  pre- 
earned  to  imdeistand  how  sadi  an  instrument  must  be 
executed  to  secure  its  validity,  and  that  one  of  the  dupli- 
cate wills  was  in  his  own  handwriting,  leaves  no  doubt  ii^ 
my  mind  that  the  will  has  been  duly  proved,  and  its 
j^bate  dieuM  be  deeteed. 


Deciee  accordingly* 


Kew  Tobk  ComsTT.— HON.  D.  C.  CALVIN,  Sobbooavb,  Ujsdi  I877« 

TAJtiMABGS.  V.  WHililAlfSON. 

Jnihe  matter  of  JheS^tatB  qfJows  WTUJAMBOHy  gdoeaaaA. 

A* agoBMal rale legM&M TMt  immedifttelj on  the  testeloi%  de»th,  axiA 
words  making  them  payahle  at  a  later  time,  do  not  prevent  immedU 
ately  Testing,  nnlesB  an  intent  to  postpone  vesting  is  clearly  mani- 
fested.* 

She  wiU,  after  giving  a  life  estate  to  the  widow,  added  a  direction  that 
the  execntois  divide  the  remainder,  and  all  arrearages  of  income,  ete., 
into  parts,  and  pay  and  assign  ovcf  one  snch  part  to  each  of  certain 
legatees,  tho  issae  of  any  one  dead,  to  take  the  portion  the  deeeasetf 
patent  wonld  have  taiksn.  SM^  that  the  gifts  vested  in  znterest  at 
the  testator's  death. 

Tho  fact  that  the  gifts  to  females  among  them,  shonld  he  ^tee  from  the 
control  of  hnshands,  etc.,  did  not  alter  the  oonstraetion  inthis  xespeetL 

This  was  a  proeeeding  in  the  matter  of  the  estate  ol 
John  WiBianisoiiy  deeeaded,  for  the  final  acoounting  of 
Bicbard  Willmmson,  Jr.  executor. 

The  question  submitted  for  determination  was, 
whether  a  legacy  to  fhe  testator's  niece,  Isabefia  Tal- 

*  See  Lfffuh  v.  Miihicmeiff  ante,  434. 
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mad^  one  of  the  children  of  his  deceased  sister,  Isabella 
Montgomery,  vested  at  the  decease  of  the  testator,  op 
lapsed,  sho  having  died  without  issue  before  the  death 
of  testator's  widow,  who,  by  the  will,  was  entitled  to  the 
income  of  the  estate,  during  her  life. 
'  The  will  in  question,  among  other  things,  provided 
tliat  the  trustees  appointed  should  collect  the  resiilueof 
the  testator^s  personal  estate,  and  convert  his  real  estate 
into  monej^,  and  invest  the  same,  and  pay  to  his  wife  the 
residue  of  the  net  income,  after  payment  of  an  annuity  to 
the  daughters  of  his  deceased  nephew,  during  her  natural 
life ;  and  on  the  death  of  his  said  wife,  to  pay  out 
of  the  principal,  $10,000  to  his  nephew,  and  $5«000 
to  such  persons  as  his  said  wife  should,  by  a  last  will 
and  testament,  limit  and  appoint,  ^^  and  to  divide  all  the 
rest  and  residue  of  the  principal  of  the  said  estate,  and 
all  arrearages  of  interest,  or  income  arising  therefrom, 
into  five  equal  parts,  and  to  pay  and  assign  over  one 
equal  part  thereof,  to  each  of  the  following  named 
children  of  my  deceased  sister,  Isabella  Montgomery, 
viz.,  William  J.  Montgomery,  John  A.  Montgomery, 
Isabella,  wife  of  Henry  Talmadge,  and  Margaret.,  wife  of 
Anthony  Y.  Winans,  the  lawful  issue  of  such  one  of  said 
children,  as  may  then  be  dead,  taking  the  portion  of  ' 
their  deceased  parents,  share  and  share  alike,  and  the 
other  equal  part  thereof,  to  pay  and  assign  over  to  the 
two  daughters  of  my  deceased  nephew,  John  William- 
son and  the  survivor  of  them,  and  the  heirs  of  such 
survivors.''  In  a  subsequent  clause,  the  testator  stated 
that  the  bequests  to  females  were  to  be  taken  for 
their  separate,  and  sole  use,  and  not  to  be  subjected  to 
Hie  control  or  liablity  for  the  debts  of  their  husbands. 

VANIWRPOXLy  GRBXir  St  CUMINO,  fOT  the  €X0OUUfn, 

ROBXKT  Bbmksr,  far  next  of  kin. 


HEW  YORK  CX)UNTY,  MARCH,  1877.    ,  4K 

TALMADGS  V.  WILUAMfiON. 

«  I  III  II  . 

The  Subbogatb. — ^Upon  reading  the  peculiar  lan- 
guage of  the  will  in. questiony  it  occurred  to  me  wheth- 
er there  was  not  a  distinction  to  be  recognized  between 
those  bequests  which  the  will  gives  in  proesenti^  to  a 
legatee,  subject  to  a  life  interest,  and  those  cases  where 
the  gift  seems  to  be  infuturo^  as  in  this  case  upon  the 
death  of  tlie  wife,  the  trustees  being  directed  to  pay 
and  assign  over,  &c. 

But  upon  a  more  careful  examination  and  consider- 
ation of  the  case,  it  seems  to  me  that  in  the  language  of 
the  Surrogate  in  Conldin  v.  Moore  (2  Bradf.^  179),  this 
will  substantially  gave  a  life  estate  to  the  widow,  with 
remainder  in  equal  proportions  to  the  children  of  his 
deceased  sister,  &c. 

In  the  case  last  cited,  the  language  of  the  will  seems 
to  have  been  substantially  identical  with  that  of  the  will 
under  eonsider;ition.  (See  also  Marsh  v.  Wlieder^  2  Edw. 
Ch.^  156;  Van  Wyck  v.  Bloodgoody  1  Bradf.^  172;  Hayes 
V.  Gourleyj  1  Hun^  38.)  Many  more  authorities  might 
be  cited,,  but  sufficient  have  been  mentioned  to  estab- 
lish to  my  satisfaction,  the  fact  that  the  legacy  of  Isa- 
bella Talmadge  vested  at  the  death  of  the  testator,  and 
therefore  goes  to  her  personal  representatives. 

It  was  urged  on  the  argument  of  this  matter,  that 
the  faet  that  the  testator  provided  in  a  subsequent 
clause  of  his  will,  that  the  bequest  to  the  females  should 
not  be  for  the  benefit  of  their  husbands,  or  liable  for  their 
debts,  was  an  indication  that  hedid  not  intend  to  vest  the 
legacies  until  the  deat h  of  b  is  widow.  But  I  am  not  able 
to  appreciate  the  forvAi  of  the  argument,  or  concur  with 
the  idea  that  for  the  {lurposes  of  the  legatees,  and  their 
children,  the  legacy  bluuild  be  regarded  as  vested,  but 
for  the  purpose  of  preventing  the  husbands  from  par- 
ticipation in  the  testator's  estate,  the  legacy  was  to  be 
regarded  as  contingent. 
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Let  a  decree  be  Mbmittod^  distiibaliing  the  estate 
ss  provided  by  the  wU!,  except  as  t»  oa^flfth  mtanest 
bequeathed  to  Eiieabeth,  deceased,  aad  tliait  share  to 
be  given  to  her  personal  rejweseBtativesw 


Ksw  Tors  Cquntt.— HOK.  D.  C.  CALVIN,  Surrooatb.— Mabgb,  1877. 

BBKHOiiM  V.  Thb  Public  Admikistratob 

In  the  matter  of  the  JEstate  of  M  abla  BbstholM)  #A6i'wiii 

Mbteb,  deceased. 

For  tbe  pnrpooeB  of  estabUsfaing  »  right  to  adn^fpiBtr,  a  numuigo  with  the 

deceased  may  bo  proved  by  evidence  of  cohabitation,  declarations, 

and  repnte. 
Evidence  of  the  declaration  of  the  deoeaaed  that  she  waa  not  nuurrtoS, 

lanot  neeesaarily  inconaiatent  there  with,  for  it  may  have  lelbrrad  to 

ceremonial  marriage. 
Kor  ia  evidence  that  the  deceased  woman  had  deposited  money  in  her 

maiden  name,  where  she  had  previously  been  married  to  anotSar. 

PsTinoN  for  letters  of  administratioQ  upon  the 
estate  of  Maria  Benholniy  otherwise  Mey^,  deceased. 

Andrew  Benholm  filed  his  petitioD  setting  forth  that 
he  was  the  husband  of  the  deoeased,  who  died  iutesti^ 
in  New  York,  the  Idth  Deoembar,  1876,  and  that  she 
died  possessed  of  certain  personal  praperty  in  that  ciiy, 
which  did  not  exceed  $1,300,  and  tliat  she  left  her  siuv 
Tiving  no  next  of  kin. 

Tbe  public  administrator  appeared  and  answered,  de- 
nying that  the  petitioner  was  the  husband  of  the  intes- 
tate, and  applied  for  letters  of  administration,  on  the 
ground  that  the  intestate  left  no  next  of  kin. 

Tbe  matter  was lefeired  to  Oomelius  Minor,  Esq.,  te 
take  and  report  testimony  as  to  tbe  marriage  of  tbs 
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y9tltioiieF  with  the  deeeaned ;  and  the  referee  filed  his 
.  Mport  with  the  testimony  annexed.  This  repwt  stated 
thaty  though  by  the  order  of  reference  he  was  not 
diroeted  to  determine  the  matter  in  controversy,  or 
give  his  opinion  upon  the  case,  yet  as  the  respectire 
counsel  summed  up  the  case  before  him,  he  anf^ends 
ins  opinion.  The  petitioner  did  not  claim  that  he  was 
ceremonially  married  to  deceased,  but  that  eight  days 
after  her  former  husband's  death,  he  commenced  to  co- 
habit with  her ;  and  gave  testimony  that  the  deceased 
called  him  her  husbaudi  and  he  called  her  his  wife.  On 
behalf  of  the  public  administrator,  testimony  was  given 
that  the  deceased  declared,  during  her  cohabitation  with 
the  petitioner,  that  she  was  not  married,  and  would  not 
marry  again  :  that  shortly  before  her  death,  she  deposi- 
ted money  in  the  savings  bank,  in  the  name  of  Meyer, 
and  that  the  petitioner,  after  her  deatli,  admitted  that  he 
was  not  married,  and  that  she,  at  any  time,  could  havo 
left  him,  and  he,  her,  and  the  other  could  have  married 
without  violation  of  the  law.  Though  the  testimony 
was  eoniicting,  the  referee  was  of  the  opinion  that  the 
weight  of  testimony  was  against  any  marriage  by  ver- 
bal agreement  of  the  parties,  or  holding  themselves  ont 
as  husband  and  wife;  and  that  it  would  be  against 
sound  morals  to  uphold  the  connection,  as  constituting 
a  legal  marriage,  and  that  the  petition  should  be  dis- 
missed, and  letters  granted  to  the  public  administra- 
tor. 

Mr, 'RoGKn8,  ftnr  petitioner. 

h.  H.  XKSOLn,  for  public  admini^traior. 

Thb  ScTBRoaATE. — ^Au  examination  of  the  testimony 
in  this  case,  but  for  the  eonclusiorea  chensd  by  the  ref- 
6Me,  who  had  the  oppertunity  to  see,  and  could  best 
judge  of  the  credibility  of  the  witnesses,  would  leave 
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tiie  matter  in  very  serious  doubt,  whether  or  not  there 
was  a  verbal  agreement  between  the  husband  and  the 
intestate,  to  live  together  as  man  and  wife.  The  law 
is  well  settled  in  this  state,  that  a  marriage  is  eomplete^ 
if  there  be  a  full,  free,  and  mntual  eonsent  between 
{Murties  capable  of  contracting,  though  not  followed  by 
cohabitation.  {Jackson  v.  Winne^  7  Wmd^  47.)  A  mai^ 
riage  may  be  inferred  in  ordinary  cases,  from  cohabita- 
tion and  acknowledgment,  and  no  formal  solemnizalion 
is  requisite.  {Clayton  v.  WardeUj4N.  Y.,  230;  (fOurm 
V.  EUenlohr,  38  Id.y  29G ;  Ohristie  v.  Clark,  45  Barb.^  529; 
RockweU  V.  Tunidiff,  62  id.,  408 ;  Van  Tuyl  v.  Van  Tuyl^ 
67  Id.,  235.) 

In  this  case,  there  is  considerable  evidence  that  the 
parties  cohabited  together  as  man  and  wife,  calling 
each  other  such,  and  that  they  spoke  to  others  of  them- 
selves as  such ;  and  while  there  is  no  evidence  of  an 
actual  agreement  to  live  together  as  man  and  wife, 
yet  their  conduct  was  sufficient  to  imply  and  establish 
that  relation.  The  only  question  to  be  considered  is 
whether  that  presumption  is  overcome  by  the  testimony 
adduced  by  the  public  administrator.  This  testimony 
seems  to  be  confined  to  a  statement  of  the  deceased, 
that  she  was  never  married,  which  doubtless  referred  to 
a  formal  ceremonial  of  mamage,  and  might  be  entirely 
consistent  with  an  agreement  to  live  as  man  and  wife. 
The  only  reliable  evidence  that  she  did  not  regard  tbeir 
relation,  or  any  agreement  between  them,  as  creating 
the  marriage  relation,  is  to  be  found  in  the  use  of  her 
maiden  name,  for  the  purpose  of  depositing  money  in 
the  savings  bank ;  and  yet,  even  that  was  obviously  un- 
trae,  from  the  evidence  given,  for  she  was  a  widow,  and 
legitimately  bore  the  name  of  her  first  husband,  if  it 
had  not  been  changed  by  the  relation  between  the  pe- 
titioner and  herself 
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**  The  case  of  Van  Tuyl  v.  Van  Tuyl^  above  cited,  was 

'^  an  action  for  partition,  and  the  defendant  claimed  to  be 

^  the  widow  of  the  deceased,  Taylor,  and  entitled  to 

1^  dower,  and  that  her  children  were  entitled  as  heirs  at 

a  law ;  and  the  proof  showed  that  there  was  no  solemnizi^ 

M  tlon  of  marriage  between  them ;  that  the  alleged  wife 

i^  consented,  under  persuasion,  to  receive  the  deceased  as 

^  her  hosband ;  and  they  secretly  cohabited  together ;  and 

I  that  she  afterwards  left  his  house,  and  went  to  live 

R  elsewhere,  in  a  house  furnished  by  Mr.  Taylor,  whete 

\  she  resided  under  an  assumed  name ;  that  she  had  iutro- 

(  duced  Mr.  Taylor  as  her  husband,  and  he  recognized 

her  as  his  wife ;  and  that  she  assumed  the  name  for  the 
}  purpose  of  keeping  their  relation  from  his  family.  These 

facts  were  held  to  constitute  a  marriage. 

Suppose  that  the  result  of  the  cohabitation  between 
X>etitioner  and  the  intestate,  had  resulted  in  the  birth  of 
children;  coudit  be  claimed  that  they,  under  the  cir- 
cumstances of  this  case,  would  be  adjudged  illegiti- 
mate t  Or  suppose  the  petitioner,  having  antple  meanS| 
after  cohabiting  with  the  deceased  for  a  series  of  years, 
as  man  and  wife,  had  abandoned  the  deceased ;  would 
there  be  any  reasonable  doubt  that  he  might  be  made 
responsible  for  her  support  f 

I  think  it  a  very  serious  question  whether  good 
morals  would  be  better  promoted  by  sanctioning  the 
cohabitation  of  the  parties  in  question,  and  attaching  to 
it  the  liabilities  of  the  marital  relations,  than  by  holding 
that  such  cohabitation  was  meretricious,  and  creating 
no  marital  obligation. 
j  The  x>etitioner,  as  the  wife  of  tiie  decedent,  is  enti« 

tied  to  letters  of  administration  upon  the  estate. 

Decree  accordingly. 
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Niw  York  Codntt.^HON.  D.  C.  CALVIN,  Surrogate.— JaiTuart,  1877. 

Ordish  v.  McDbbmott. 

In  the  matter  of  (he  Probate  of  the  last  WiUand  Testament 
of  Edward  McDermott,  ieoeasei. 

^Dkder  ft  R.  8..  €4»  (  42.  then  earn  be  bo  tiapUed  x»vo«atiMi  of  a  will,  lif 
meana  otiier  than  sacb  at  aie  defined  in  the  statute. 

▲  will  made  in  ignorance  of  the  existence  of  a  living  child,  is  not  reyoked 
even  at  eommon  law,  by  the  discovery  of  its  exltteoee. 

Tms  was  a  proceeding  for  the  probate  of  the  last 
will  aud  testament  of  Edward  McDermott,  deceased. 

The  will  bore  date  the  4th  tlay  of  May,  1859.  By  it 
the  testator  devised  and  beqaeathed  all  his  property, 
after  payment  of  his  debts,  to  his  wife,  Bose  Ana 
McDeruiott,  and  appointed  her  his  sole  executrix. 

The  objections  to  the  petition  were  filed  by  Joseph 
O.  Offdisll,  an  alleged  son  of  tl}e  deceased,  by  an  alleged 
former  wife ;  and  were  to  the  effect  that  the  will  was  not 
duly  exeented  —  that  the  deceased  was  not  of  sound 
Buind  when  it  was  executed,  and  that  it  was  procured  by 
undue  influence  exercised  npcm  him  by  his  wife. 

Much  tesitimouy  was  given  in  behalf  of  the  contest^ 
ant  tending  to  show  that  many  yeai*8  ago,  the  testator 
was  married  to  a  wife,  by  whom  lie  had  a  son,  and  that 
soon  tfafeieoA^r,  by  reason  of  the  testator's  intemperate 
babite,  aa4  neglect  of  business,  his  wife  separated  from 
him,  she  taking  the  child ;  and  that  the  contestant  was 
a  son  bom  of  that  first  marriage. 

TheM  was  eonaiderabh)  testimony  to  show  that  the 
testator  and  his  alleged  wife  were  never  married ;  that 
she  was  a  person  of  immoral  and  lewd  ohaneter ;  that  the 
child  in  question,  the  contestant,  was  bom  in  1841;  that 
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tbe  alleged  former  wife,  with  the  son,  removed  to  Oon- 
aecticnt;  and  there  seemed  to  have  been  no  further 
mtercourse  between  the  te<^tator  and  hia  alleged  wife 
thereafter;  some  evidenee  aloo  was  given,  that  he  siq^ 
poeed  that  she  and  her  son  were  deceased. 

In  September,  1849,  the  testator  married  the  widow, 
the  iefcatee  and  executrix,  Bose  Ann,  with  whom  he 
cohabited  until  his  death.  Some  testimony  was  given 
for  the  purpose  of  showing  that  their  married  life  was 
not  entirely  harmonious ;  that  several  of  her  relatives, 
from  tone  to  time,  were  inmates  of  the  family,  and  that 
he  complained  of  the  expenses  oi  their  support,  and 
also  of  big  wife's  interference  with  his  moneys,  bank 
books,  &c.,  but  the  testimony  on  the  part  of  the  propoor 
ent  substantially  contradicted  this  testimony,  and  show- 
ed that  they  lived  happily  and  peacefully  together ;  that 
their  relations  were  of  the  most  affectionate  cbaraeter^ 
and  that  his  wife  was  instrumental  in  substantially  i^ 
forming  his  intemperate  habits. 

Due  execution  of  the  will  was  proved;  and  the 
circumstances  connected  with  the  execution  of  his  will 
seemed  to  have  been  in  no  way  peculiar. 

It  appeared,  however,  that  the  contestant,  after 
waiidering  about  the  eonntry  considerably,  made  his 
appearance,  and  claimed  to  be  a  son  of  the  testator,  by 
his  first  wife,  who  afterwards  married  one  Ordiirii,  in 
New  Jersey;  that  his  mother  died  in  1860,  in  San  Fran- 
cisco. His  visit  to  the  testator  in  the  city  of  New  York 
seems  to  have  been  in  1 872.  Th^:e  seems  to  have  been 
BO  substantial  recognition  of  the  contestant,  by  the  tes^ 
tator,  at  that  time,  and  his  teirtimony,  and  that  of  the 
widow,  differed  very  materially,  in  cespeet  to  what  occur- 
red at  the  time  of  the  interview ;  but  the  cireumstances 
connected  tkeKwith  do  not  mateiiaUy  affeet  the  ques* 
tion  of  the  in»bate  of  this  instruaient^  exeept  co  far  ae  it 
disclosed  to  the  testator  the  existence  of  }na  alleged  son. 
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The  only  evidence  which  was  given  npon  .the  ques* 
tion  of  identity  of  the  contestant,  with  the  son  of  the 
alleged  first  wife  of  the  testator,  was  given  by  contest- 
ant, — ^that  he  was  a  son  of  Delia  E.  Kelly,  who  subse- 
quently married  one  Ordinh,  but  whether  she  was  the 
Delia  Kelly  who  married  the  testator  in  1837,  according 
to  the  certificate  of  marriage,  did  not  clearly  appear. 

J.  S.  Stkaks^  far  proponent. 

W.  W.  Culver  and  Samuel  Jones, /or  am tettant. 

The  Surrogate.  —  I  think  there  are  very  serious 
doubts  upon  the  evidence,  whether  the  contestant  is  a 
son  of  the  testator.  The  contestant  substantially  aban- 
dons the  objection  filed  to  the  probate  of  the  will,  and 
claims  that  the  discovery  that  testator's  sou  was  living, 
constitutes  a  revocation  of  the  will,  and  this  is  the  only 
question  of  law,  which  it  seems  to  me  needful  to  dis- 
cuss. 

The  testator  died  on  the  26th  day  of  March,  1875, 
and  it  is  claimed  by  the  contestant^  that  in  1872,  the  pro- 
ponent was  called  upon  by  the  contesta»nt,  who  claimed 
to  be  bis  son,  by  his  former  wife,  and  yet  no  change  in 
his  will  was  made  on  that  account. 

The  statute  (2  Rev.  Stat,  A4,  ^  43)  provides  that  if 
after  the  making  of  a  will,  disposing  of  the  whole  es- 
tate of  the  testator,  he  shall  marry,  and  have  issue  of 
such  marriage,  bom  either  in  his  life-time,  or  after  his 
death,  and  the  wife  or  issue  of  such  marriage  shall  be 
living  at  the  death  of  the  testator,  the  will  shall  be 
deemed  revoked,  unless  provision  shall  l>e  made  for  such 
issue  by  settlement,  or  in  the  will,  so  as  to  show  an  in- 
tention not  to  make  such  provision. 

By  section  42,  it  is  provided  that  no  will  shall  be  re- 
voked, or  altered,  otherwise  than  by  the  acts  referred  to 
therein,  and  no  mention  is  made  of  the  discovery  of  an 
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heir,  either  forgotten  or  unknown  by  the  testator,  at  the 
time  of  tbo  execution  of  the  will,  and  I  am  of  the  opin* 
ion  that  when  the  statute  undertook  to  define  what 
should  constitute  a  revocation,  all  other  causes  must  be 
excluded. 

In  Langdon  v.  Astor  (16  N.  F.,  9),  Chief  Justice 
Dbnio,  after  citing  the  statute  referred  to,  says :  "  The 
argument  and  the  opinion  which  I  have  before  mention- 
ed is,  that  satisfaction  of  a  legacy  by  an  advancement 
made  by  the  testator  in  his  life-time,  is  an  implied  revo- 
cation; tha^  the  statute  in  its  general  language  em- 
braces all  manner  of  revocations,  and  that  the  words, 
^  except  in  the  cases  hereinafter  mentioned,' followed  as 
they  are  by  special  instances  in  which  particularly  im- 
plied revocations  are  allowed,  render  it  quite  clear  that 
no  other  description  of  revocation  either  express  or  im- 
plied can  now  occur.  The  argument  appears  to  be 
unanswerable  if  ademption  or  satisfaction  is  the  same 
thing  as  implied  revocation.'' 

In  Ddafield  v.  Parish  (25  N.  T.,  9),  Chief  Justice 
Selden  says :  "Without  examining  the  question  whether 
the  circumstances  relied  upon  by  counsel  would 
amount  to  an  implied  revocation  at  common  law,  it  seems 
to  me  that  the  statute  presents  an  insurmountable  obsta- 
cle to  the  establishment  of  such  a  revocation  here." 
And  he  quotes  the  statute  and  the  Bevisors  in  their 
notes, "  that  it  is  believed  that  the  provisions  contained 
in  the  sections  referred  to,  dispose  of  the  whole  doc- 
trine of  implied  revocations." 

But  if  this  were  not  so,  it  is  equally  clear  that  the 
circumstances  disclosed  in  this  case  would  not  consti- 
tute a  revocation  at  common  law. 

In  White  v.  Barford  (4  Maule  &  Sdwyn^  10)  it  was  held 
that  the  testator  having  married,  and  afterwards  made 
his  will,  and  devised  to  his  niece,  and  afterwards  djing 
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leaving  his  wife  endenie  with  a  daughter  which  was 
unknown  to  him,  the  birth  of  the  daughter  was  not  a 
revocation  of  the  will.  In  that  case.  Lord  ELLEXCon- 
OUGH  states  the  rule  to  be,  that  marriage  and  having 
children,  where  both  circumstances  concur,  has  been 
deemed  a  presumptive  revocation,  but  it  has  not  been 
shown  that  either  of  them  singly  is  sufficient,  and 
he  instances  a  case  of  a  sailor  who  made  his  will  in  favor 
of  a  woman  with  whom  he  cohabited,  and  afterwards 
went  to  the  West  Indies,  and  married  a  woman  of  consid- 
erable substance ;  it  was  held,  notwithstanding  the  will 
swept  away  from  the  widow  every  shilling  of  the  i)rop- 
erty,  the  birth  of  a  child  must  necessarily  concur,  in 
order  to  constitute  an  implied  revocation. 

In  Sheperd  v.  Sheperd  (5  Term  BeporU^  51),  in  note, 
substantially  the  same  doctrine  is  maintained.  See  also 
Bnisih  Y.  WilMns^  4  Johns.  Ch.^  506,  and  cases  therein 
cited,  and  discussed. 

I  am  of  the  opinion  that  the  discovery  of  the  exist- 
ence of  the  alleged  son,  if  he  be  such,  did  not  revoke 

the  will. 

That  the  will  has  been  duly  proved,  and  the  same 
should  be  admitted  to  probate. 

Order  accordingly. 
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New  York  County.— HON.  D.  C.  CALVIN,  Subbogate.— Februaut, 

1877. 

MAItSH  V.  GiLBEBT. 

In  the  matter  of  the  Estate  of  James  Marsh,  deceased. 

An  exectttoT  who,  at  tlie  time  of  the  makmg  of  the  will,  resided  within 
the  jurisdiction,  and  Temoves  therefrom  after  undertaking  the  duties 
of  the  ofUce,  is  not  entitled  to  charge,  in  his  accounts,  his  traveling 
expenses  in  visiting  the  place  of  jurisdiction  on  the  business  of  the 
estate. 

It  seems  that  an  advancement  made  in  stockS)  and  charged  on  the  testa- 
tor' 8  books  at  an  estimated  value,  may  be  regarded  as  no  advance- 
ment, if  the  stocks  be  proved  to  have  been  valueless  at  the  time  the 
eharge  was  made. 

Bat  to  avoid  the  effect  of  an  advancement,  on  such  a  gronnd,  the  evi- 
dence should  be  clear. 

Section  3^3  of  the  Code  of  Procedure,  excluding  the  testimony  of  a  party, 
&e.,  to  a  personal  transaction  or  communication  between  him  and  a 
person  deceased,  in  certain  cases,  does  not  preclude  a  party  from  tes- 
tifying that  he  overheard  a  conversation  with  the  deceased,  in  which 
the  wituess  did  not  participate.* 

An  objection  to  the  exclusion  of  a  question  on  the  examination  of  an  exe- 
cutor or  admimstrator,  on  his  accounting,  shonld  not  be  sustained,  if 
the  materiality  of  the  question  does  not  i^pear,  by  connection  with 
the  point  in  issue. 

This  was  a  proceeding  for  the  final  settlement  of 
accounts  of  the  executor  of  the  will,  &c.,  of  James 
Marsh,  deceased. 

The  executors,  Clinton  Gilbert  and  James  Marsh, 
Jr.,  filed  an  account  of  their  proceedings,  July  7th,  1874. 
Objections  being  filed,  the  account,  with  such  objections^ 
was  referred  to  an  auditor  who  filed  his  report  Decem- 
ber 27th,  1876,  to  which  exceptions  were  filed  January 
8, 1877,  by  James  Marsh,  Jr.,  one  of  the  executors. 

During  the  pendency  of  the  reference,  Marsh,  one  of 
the  executors,  filed  a  supplemental  account.    The  au- 

•  On  this  subject,  see  Bragne  v.  Lord,  2  AJ)h,  New  Cm.,  1. 
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ditor  among  other  things  disallowed  a  charge  made  by 
said  executor  in  his  supplemental  account,  for  expenses 
to  and  from  Philadelphia,  and  also  disallowed  a  claim 
made  by  him  for  $12,500,  with  interest  from  the 
death  of  the  testator,  $3,864.58,  amounting  in  all  to 
$10,364.58. 

To  this  finding  Marsh  filed  exceptions,  stating 
various  forms  of  objection  to  the  conclusions  of  fact  in 
reference  to  the  disallowance  last  above  stated,  and  also 
to  the  general  result  reached,  by  which  the  auditor  had 
found  that  there  remained  in  the  hands  of  Marsh, 
$  1,312.68,  subject  to  the  payment  of  the  balance  of  the 
executor's  commissions,  &c.  The  charge  for  expenses 
appeared  to  have  been  made  by  the  executor,  James 
Marsh,  Jr.,  for  traveling  expenses  &c.,  in  coming  from 
Philadelphia  where  he  resided,  to  the  city  of  New  York, 
for  the  purpose  of  filing,  and  settling  his  account  as  ex. 
ecutor. 

The  testimony  showed  that  when  he  was  appointed^ 
and  claimed  to  undertake  the  duties  of  his  office,  he 
resided  in  the  city  of  New  York,  but  subsequently 
thereto  removed  to  Philadelphia,  where  he  continued 
to  reside,  and  engaged  in  business. 

The  testimony  taken  before  the  auditor  which  was 
very  voluminous,  principally  related  to  the  disallow- 
ance of  the  $12,500,  with  interest. 

It  appeared  that  the  testator  made  his  last  will  and 
testament  dated  November  27th,  1869,  and  died  the  25th 
day  of  October,  J  872,  leaving  three  children,  Walter 
B.  Marsh,  Mrs.  Josephine  M.  Brown,  and  James  Marsh, 
Jr.,  the  executor,  legatees. 

His  will  among  other  things,  provided  in  the  fourth 
clause,  that  after  the  decease  of  the  testator's  wife,  his 
children  should  share  his  property  equally,  but  until 
the  final  distribution,  no  one  of  them  should  receive 
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mere  than  $10,000 ;  and  it  stated  in  the  fifth  clause, 
that  the  payments  that  had  been  made  to  his  children, 
out  of  his  estate,  were,  to  Walter  $10,000,  in  cash  and 
to  Josephine  $5,000  in  bonds,  and  that  Josephine  was 
to  receive  her  board,  and  lodging  free  of  charge  while 
she  remained  unmarried  as  an  equivalent  for  the  large 
sum  paid  Walter,  but  should  she  marry,  or  leave  him 
then  she  was  to  have  the  further  sum  of  $5,000.  The 
sixth  clause  provided  that  James  should  receive  the 
interest  on  $5,000,  and  bo.ard  and  lodging,  free  of  charge, 
and  when  he  wished,  he  should  receive  $10,000  in  cash, 
at  which  time  the  interest  on  $5,000  and  the  free  board 
and  lodging  should  cease. 

It  appeared  on  the  books  of  the  testator  that  he 
kept  accounts  with  his  children,  ^vhich  were  adjusted 
January  1, 1871,  when  he  charged  to  Walter  E.  $12,500, 
Mrs.  Josephine  M.  Brown  $  10,000,  and  to  James  Marsh, 
Jr.,  $12,500. 

As  to  this  latter  charge  the  controversy  arose ;  he, 
James,  claiming  that  he  never  received  the  amount; 
that  it  was  charged  to  him  for  stock  of  the  American  Fer- 
tilizing Company,  (par  value  $20,000)  at  62^  cents,  which 
as  was  claimed  by  him  turned  out  to  have  been  worth- 
less, when  It  was  delivered  to  him,  and  therefore  he 
claimed,  that  he  was  entitled  to  his  proportion  of  the 
estate,  without  regard  to  such  charge  and  that  he  was 
not  chargeable  with  that  sum,  as  an  advancement. 

On  the  hearing,  the  executor  Marsh  testified  that  he 
came  into  possession  of  some  of  the  books  of  the  testa- 
tor soon  after  his  decease,  that  the  said  company  became 
bankrupt  six  months  before  his  father's  death,  that  be 
was  treasurer  of  that  company  but  held  his  other  office 
in  it — that  he  held  the  receipt  of  Walter  E.  Marsh  for 
his  $12,500  given  to  deceased  before  his  death ;  also 
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receipts  by  Josephine  M.  Brown  for  $10,000;  that  in  his 
first  account  filed  July  7, 1874,  there  was  no  claim  in- 
serted by  liim  against  the  estate ;  that  ho  never  filed  any 
claim  against  the  estate,  that  he  resigned  as  treasurer 
of  the  company  in  August,  1872;  that  there  was  no 
formal  dissolution  of  the  company ;  the  officers  resigned, 
and  the  directors  ceased  to  meet ; — that  the  company 
had  a  factory,  machinery,  and  patents;  that  the  princi- 
pal factory  was  sold  to  the  American  Chemical  Works 
Company,  and  he  purchased  the  little  factory,  and  its 
tools  and  patents  were  sold  to  the  last  named  company 
— ^that  his  father  gave  him  $20,000  of  the  stock  of  the 
Fertilizing  Company  in  January,  1871. 

The  charge  in  testator's  books  was  "JanuaryOth,  1871, 
James  Marsh,  Jr.  debtor.  Cash  paid  him  on  account 
his  interest  in  my  estate,  $12,500.''  The  witness  further 
testified  that  his  father  gave  him  the  stock  in  question 
on  the  7th  January,  1871 ;  that  he  paid  his  father  board 
from  August,  1870,  but  stopi)ed  paying  board  fix)m  the 
middle  of  the  year,  1872,  because  the  Fertilizing  Com- 
pany had  stopped,  and  failed;  that  he  received  no 
money  from  his  father  whatever,  and  that  the  entry  in 
the  book  was  an  error ;  that  testator's  journal  under  date 
January  1871,  charged  witness  with  800  shares  at  62^ 
cents,  $12,500. 

Clinton  Gilbert,  one  ofthe  executors,  testified  that  he 
was  present  at  the  opening  of  testator's  will,  in  the  pre- 
sence of  Mr.  Marsh,  the  other  executor ;  Mrs  Marsh  the 
mother,  Mrs.  Brown  and  Mr.  Brown  read  the  will ; — ^re- 
marks were  made  by  difiereut  persons  present,  as  to  what 
each  had  had,  and  it  resulted  in  the  acknowledgment 
on  the  part  of  young  Mr.  Marsh,  that  he  had  received 
$10,000  and  $2,500,  and  his  sister  was  torcceive  $5,000 
Dissatisfaction  was  expressed  at  the  amount  Marsh, 
the  executor,  had  received,  «nd  he  then  proposed  to  pay 
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each  $2}000,  He  further  tefttified  that  lie  aever  heard 
of  Mr.  Marsh's  $12,500  claim,  until  he  heard  it  in  the 
Surrogate's  office  at  the  time  of  the  accounting ;  his  re- 
collection being  that  Mr.  Marsh  said  that  his  brother 
Walter,  who  was  then  deceased,  had  received  $10,000, 
that  he,  James  Marsh,  had  received  $10,000  at  one  time, 
$2,500  at  another  time,  that  he  had  had  that  amount 
from  his  father ;  that  there  was  nothing  said  on  that  oc- 
casion about  the  Ohicago  property ;  that  that  executor, 
James  Marsh,  did  not  say  to  him  soon  after  the  reading 
of  the  will,  that  he  could  not  get  a  good  title  to  the 
Ohicago  land  because  of  the  child ;  that  he  did  not  think 
he  had  had  any  advancement ;  that  he  expected  to  have 
b3en  made  good  by  the  purchase  of  the  Chicago  pro- 
perty. 

Edward  J.  Brown,  the  husband  of  one  of  the  lega- 
tees, called  for  contestants,  testified  that  in  a  conversa- 
tion with  Mr.  Marsh,  he  told  him  that  in  1870,  the  Fertil- 
izing Company  was  a  good  thing,  and  that  he  was  going 
into  it,  going  to  put  in  $10,000 ;  had  heard  him  say  that 
he  owned  $20,000  of  the  stock ;  that  he  acquired  it  Jan- 
uary 6th,  1871.  Walter  Marsh  died  June  24th,  1872. 
Witness  was  present  at  the  testator's  house,  soon  after 
the  funerqrl,  when  the  will  was  read.  James  Marsh  on 
that  occasion  said  that  Walter  had  bad  $10,000,  $2,500 
more  than  Mrs.  Brown ;  that  he  had  had  $10,000,  and 
$2,500  out  of  his  share  of  the  estate ;  and  ^s  the  will 
called  for  but  $  10,000  for  him,  he  would  pay  back  $2,500 
at  once,  and  asked  Mrs.  Walter  Marsh  to  do  the  same 
thing ;  and  she  said  it  would  be  inconvenient  to  do  sa 
Witness  then  suggested  that  his  wife  should  be  paid 
$'^,500,  which  would  equalize  all  three,and nothing  would 
be  necessary  Id  be  paid  back.  He  made  no  claim  at  that 
time,  that  he  was  entitled  to  an  allowance  because  of 
his  connection  with  the  American  Fertilizing  Cor.ipnny. 
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Mary  S.  Marsh,  the  widow  of  Walter  R,  Marsh,  a 
witness  called  for  the  contestants,  testified :  that  she  was 
present  at  the  reading  of  the  will  in  question,  when 
James  Marsh  said  that  he  and  Walter  had  both  received 
$12,500  from  their  father;  that  he  had  the  receipts  in 
an  envelope  in  his  hands,  which  contained  what  he  had 
received,  and  said  he  was  willing  to  pay  back  $2,500  to 
the  estate;  that  W.  Brown  suggested  that  his  wife 
should  receive  $2,500  instead,  making  it  even — that  she 
had  no  remembrance  of  James  Marsh  speaking  of  the 
Chicago  property  at  that  time. 

Josephine  M.  Brown,  a  witness  called  for  the  con- 
testants, testified :  that  she  was  present  at  the  reading  of 
the  will ;  remembered  a  conversation  about  $2,500  which 
she  had  not  received ;  that  the  executor  Marsh  proposed 
paying  back  $2,500;  that  Mrs.  Walter  Marsh  should 
pay  back  the  same;  that  her  husband  proposed  that 
she  should  receive  $2,500  more,  which  Mr.  Marsh 
objected   to;    that   he   preferred   to    pay    back   his 

»2,500. 

George  P.   Avery,  Esq.,  counsel  for  the  executor 

Marsh,  was  called,  and  testified  that :  he  was  present 
at  the  house  of  the  testator  soon  after  his  death,  when 
the  conversation  took  place  in  respect  to  the  advance- 
ment made  by  the  deceased.  James  Marsh  then  said 
that  he  would  give  Josephine  $2,500,  if  Mrs.  Walter 
Marsh  would  give  her  the  same  amount.  Mrs.  Marsh 
said  she  could  not  do  so,  that  she  didnt  see  why  she 
should  give  her  $2,500,  or  how  she  was  going  to  do  it. 
James  then  said  they  had  $1,600  of  her  money  in 
hand,  and  would  let  her  have  the  rest.  Witness  told 
James  on  that  occasion  that  he  could  not  get  a  good 
title  to  the  Chicago  property.  Witness  went  to  see 
Mr.  Gilbert,  with  Mr.  Marsh,  a  short  tifhe  before  the 
accounting,  and   had  a  conversation.    James's  stock 
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was  valueless,  but  the  matter  was  charged  in  the 
book ;  he  thought  that  the  whole  subject  should  come 
before  the  Surrogate — that  he  was  clearly  entitled  to 
something  more  than  the  others. 

James  Marsh  was  recalled  on  his  own  behalf,  and 
testified  that  on  the  occasion  of  reading  the  will  he  did 
not  make  any  oflfer  to  pay  any  money.  He  said  his 
brother  had  received  $12,500  cash ;  his  sister  $5,000  in 
mortgage,  and  he  had  received  some  Fertilizing  Com- 
pany stock,  which  was  not  good ;  and  that  his  father 
had  sold  him  his  interest  in  the  Chicago  property  for 
about  half  what  it  was  worth; — that  he  expected  to 
have  got  it,  when  Mr.  Avery  told  him  he  could  not 
get  a  title  ; — that  then  he  offered  if  he  could  get  the 
property,  to  equalize  the  three  payments  by  paying  back 
enough  into  the  estate,  if  his  sister-in-law  would  do 
4he  same,  and  suggested  that  she  had  $1^600  in  his 
father's  estate,  the  proceeds  of  her  husband's  life  pol- 
icy ;  that  the  will  provided  that  each  should  have 
$10,000,  that  his  brother  had  received  $2,500  more,  and 
when  Mr.  Avery  told  him  he  could  not  get  title  to  the 
Chicago  property,  he  said  he  would  think  about  it,  and 
consult  with  Mr.  Gilbert.  That  if  he  got  the  Chicago 
property  he  was  to  pay  back  $2,500,  because  he  knew 
he  had  got  a  deal  of  money  by  that  purchase,  but  that 
it  was  a  voluntary  proposition  on  his  part.  Edward  J. 
Brown,  recalled  for  contestants,  testified  that  at  the 
interview  spoken  of,  Mr.  Marsh  did  not  say  that  he  had 
received  the  Fertilizing  Company's  stock,  that  it  was 
not  good,  that  his  father  had  sold  him  his  iuterest  in 
the  Chicago  property,  for  about  half  its  worth,  nor  did 
he  offer  to  equalize  the  payments  of  the  children,  if 
he  got  the  property  by  paying  back.  Mary  S.  Marsh, 
recalled  for  contestants,  testified,  that  she  did  not  re- 
member anything  of  that  kind,  or  any  condition  of 
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his  getting  the  Ohicago  property,  for  the  offer  made 
by  him  to  refund. 

Josephine  M.  Brown,  recalled  for  the  contestants! 
corroborated  Mrs.  Marsh,  in  resi>ect  to  the  same  alleged 
conversation. 

Edward  J.  Brown,  recalled,  testified  that  James 
Marshy  Jun.,  told  him,  before  the  death  of  his  father^ 
that  he  had  bonght  the  Chicago  property,  and  that  he 
could  not  get  a  title. 

Edward  J.  Underbill  was  called  on  behalf  of  the  con- 
testants to  prove  the  testimony  given  by  James  Marsh 
Jun.,  on  a  former  accounting,  which  in  several  material, 
respects  tended  to  contradict  his  testimony  on  this  ex- 
amination. 

Samuel  A.  Mitchell,  called  on  behalf  of  the  contest* 
ants,  testified  in  respect  to  the  Fertilizing  Company, 
that  it  owned  property  of  esteemed  vakie  and  that  he 
supposed  it  to  be  in  a  prosperous  condition  long  after 
Mr.  Marsh's  connection  with  the  company. 

In  the  course  of  the  examination  the  following  ques- 
tions were  propounded  to  Mr.  Marsh,  by  his  counsel. 

Q.  In  the  trips  with  your  father  to  Chicago,  were 
you  present  at  Mr.  Meade's  ofSce  during  a  conversation 
between  your  father  and  Mr.  Meade,  in  which  you  did 
not  participate,  relating  to  the  subject  of  the  transfer  of 
this  property  to  you,  by  way  of  advancement  f  Did 
your  father  know  you  were  present  at  the  time  of  the 
conversation  t 

This  was  objected  to,  as  incompetent,  under  section 
399  of  the  Code.  The  objection  was  sustained,  and  the 
executor's  counsel  excepted. 

George  P.  Avkrt,  for  the  executor, 
George  £.  Hows,  in  opposition. 

The  Surrogate. — [A.fter  stating  the  facts  and  the 
substance  of  the  testimony  as  above], — I  am  clearly  of 
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the  opinion  that  there  is  evidence  sufficient  to  sustain  the 
findings  of  fact  of  the  auditor,  and  such  as  forbids  my 
interfering  with  his  conclusions,  especially  as  the  au- 
ditor had  the  witnesses  before  him,  and  could  best  judge 
of  their  credibility.  I  must  therefore  assume,  for  the 
pfurpose  of  disposing  of  the  question  of  confirmation  of 
the  report,  that  the  facts  are  correctly  found  by  the 
auditor,  and  hence  the  only  questions  to  be  considered 
are  those  of  law,  growing  out  of  and  dependent  upon 
the  questions  ot  fact  thus  found. 

As  to  the  disallowance  of  the  executor's  expenses  in 
coming  from  Philadelphia  to  attend  the  accounting,  I 
am  of  the  opinion  that  the  auditor  was  correct  in  his 
conclusions.  The  executor,  when  appointed,  resided  in 
the  city  of  New  York,  and  it  may  be  presumed  that 
the  testator  took  into  account  that  fact,  as  enabling 
the  executor  to  give  the  necessary  attention  to  the  es- 
tate, without  any  extraordinary  expenses. 

It  is  urged  by  counsel  for  the  executor  that  the  ap- 
pointment did  not  involve  the  necessity  of  the  execu- 
tor's continuing  to  reside  in  the  same  place,  without 
regard  to  the  exigencies  of  his  business,  and  personal 
interests,  which  is  doubtless  true ;  and  when  he  remov- 
ed fipom  the  jurisdiction  of  the  court,  he  was  at  liberty 
to  do  so,  but  not  at  the  expense  of  the  estate ;  aLd  if 
the  principle  contended  for  by  the  executor  be  sustain- 
ed, then  the  removal  of  an  executor  to  California,  or 
Europe,  might  involve,  to  an  ordinary  estate,  ruinous 
expenses  in  returning  to  settle  up  the  estate,  and  when 
carried  to  such  an  extent,  the  absurdity  of  the  pretend- 
ed principle,  is  made  entirely  apparent. 

The  question  as  to  the  advance  chafged  by  the 
testator,  of  $  12, 500,  against  the  executor,  James  Marsh, 
Jun.,  is  one  of  more  embarrassment  because  of  the 
contradictory  character  of  the  testimony. 
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If  the  testimony  warranted  the  conclusion  that  the 
stock  of  the  Fertilizing  Company,  at  the  time  when  it 
was  delivered  to  said  executor  by  the  testator,  and 
charged  to  him,  was  valueless,  I  should  not  hesitate  to 
say,  that  the  charge  by  way  of  advancement  was  with- 
out consideration,  and  void ;  but  the  testimony  oflfered 
by  the  executor  is  not  satis&ctory  upon  the  subject  of 
the  alleged  worthlessness  of  the  stock  in  question. 
It  does  not  appear  that  on  discovering  that  it  was 
worthless,  he  offered  to  return  it  to  the  testator,  or  made 
any  claim  against  him  in  respect  to  it,  but  on  the  con- 
trarj^,  he  seems  to  have  put  it  into  another  company ; 
besides,  the  proof  abundantly  sustains  the  auditor,  when 
he  finds  in  substance  that  after  his  father's  death  the 
executor  named,  admitted  the  receipt  of  $12,500,  by 
way  of  advancement  by  his  father,  charged  to  him 
upon  his  books,  and  that  he  was  willing  to  retnm 
$2,500  thereof,  in  order  to  equalize  his  advance  with 
the  advance  made  to  his  sister.  It  is  true  that  the 
executor  claims  that  if  that  offer  was  made,  it  was  upon 
the  expectation  that  he  would  be  able  to  perfect  the 
title  to  certain  property  at  Chicago,  which  he  had  ver- 
bally purchased  of  his  father,  at  about  half  of  its  real 
value ;  but  upon  this  question  he  is  substantially  con- 
tradicted by  several  witnesses,  and  the  auditor  having 
the  witnesses  before  him,  hearing  their  testimony  and 
observing  their  manner,  is  the  best  judge  of  their  credi- 
bility ;  and  his  finding  in  that  respect  ought  not  to  be 
disturbed  on  a  motion  to  confirm  the  report. 

There  are  several  exceptions  taken  to  the  ruling  of 
the  .auditor,  none  of  which  need  special  consideration, 
except  the  o«  above  stated,  involving  the  competency 
of  the  executor  to  testify,  in  respect  to  an  alleged  inter- 
\iew  between  the  testator  and  one  Mead,  in  the  pre- 
sence and  hoaring  of  the  witness,  James  Marsh,  Jr.,  in 
Mr.  Mead's  oflice  at  Chicag-^. 
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It  is  quite  probable  that  the  auditor  in  his  exclusion 
of  this  question,  may  have  regarded  it  excluded  by  the 
399th  section  of  the  Code,  which  provides  that  no  party 
to  an  action,  or  proceeding,  nor  any  person  interested 
in  the  event  thereof,  shall  be  examined  as  a  witness  in 
regard  to  any  personal  transaction,  or  communication 
between  such  witness  and  a  person  at  the  time  of  such 
examination,  deceased. 

There  are  abundant  authorities  justifying  the  exclu- 
sion of  any  personal  communication  or  transaction,  be- 
tween the  witness  Marsh  and  the  deceased.  In  Boss  v. 
Boss  (6  Huny  182),  it  was  held  that  in  an  action  by  a 
physician,  to  recover  for  services  to  the  testator,  the 
plaintiff  could  not  testify  whether  he  treated  the  tes- 
tator professionally,  or  not,  on  the  ground  that  such 
testimony  would  tend  to  prove  a  promise  on  the  part 
of  the  testator  to  pay  for  such  services,  and  the  law 
would  thereby  imply  the  obligation  to  pay. 

In  Howell  v.  Van  Siclden  {Id.,  115),  it  was  held  that 
in  an  action  on  a  note  made  by  the  testator,  where  pay- 
ment was  pleaded,  the  plaintiff  could  not  give  evidence 
of  its  non-payment. 

In  Le  Clare  v.  Stewart  (8  Id.^  127),  it  was  held,  that 
the  next  of  kin  interested  in  the  event  of  an  action, 
though  not  a  party,  could  not  testify  to  a  conversation 
with  defendant's  intestate  whether  favorable  to,  or 
against  his  interest. 

In  Dyer  v.  Dyer  (48  BarLy  190),  it  is  held  that  in 
proceedings  for  the  sale  of  real  estate  by  the  administra- 
tor to  pay  debts, — the  claim  of  the  respondent  being 
disputed  by  the  administrator,  and  tried  by  the  Surro- 
gate, after  the  witness  had  testified  as  to  a  conversation 
between  the  intestate  and  claimant,  establishing  the 
transaction, — the  claimant  could  not  be  examined  to 
prove  that  no  such  conversation  had  occurred,  and 
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tlint  110  Bucfa  tiransactioQ  had  taken  place.  In  that 
case  Justice  Millee  said  that  ppoof  that  no  such 
transaction  occuri^cd,  was  not  an  examination  in  re^ 
spect  to  such  transaction,  and  that  it  was  not  a  satis- 
factory answer  to  the  objection  urged  to  the  testimony. 

Again  on  page  103,  be  says :  ^'It  would  be,  I  think, 
an  evasion  of  the  spirit  and  scope  of  this  provision  of 
the  Code,  to  hold  that  proof  contradicting  the  evidence 
introduced  had  no  relation  to  the  transaction,  which 
had  been  estatdished  by  the  witnesses  introduced  by  the 
administrator,  because  it  proved  that  no  such  trasaction 
had  ever  taken  place.'* 

Kumerous  other  authorities  might  be  cited,  estab- 
lishing the  same  principle ;  but  such  testimony  should 
not  be  excluded,  unless  brought  substantially  within 
the  provisions  of  the  section ;  and  the  question  in  this 
case,  in  my  opinion,  did  not  come  within  its  provisions, 
and  did  not  call  either  for  the  personal  transaction,  or 
communication  between^  witness  and  the  testator,  but 
for  an  interview  between  the  testator  and  a  third  party 
heard  by  witness. 

In  Simmons  v.  Sisson  (26  N.  Y.,  264),  it  was  held  that 
the  section  in  question  did  not  prohibit  a  party  sued  by 
the  administrator,  from  testifying  to  a  conversation 
heard  by  him,  between  the  deceased  and  a  third  per. 
son; — ^that  such  hearing  was  not  such  a  transaction 
between  deceased,  and  the  witness. 

In  LdbddlY.  Lobddl  (36  JV:  T.,  327),  Justice  Parker 
says :  ^^  The  transactions  or  communications  respecting 
which  the  witness  sought  to  testify,  were  not  between 
himself  and  the  deceased  person,  or,  in  the  explict  lan- 
guage of  the  statutx),  had  i)ersonally  by  said  party  with 
the  deceased  person,  but  between  the  deceased  and 
a  third  person.  I  am  not  able  to  see  why  he  was  not 
a  competent  witness  to  that  transaction,  or  how  with- 
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out  extending  the  limitation  further  than  the  statute 
bas  done,  he  should  be  excluded." 

I  entertain  no  doubt,  therefore,  that  so  far  as  section 
399  of  the  Code  was  concerned,  the  question  propound- 
ed and  excluded  was  competent. 

But  I  am  equally  clear  that  the  question  was  prop- 
erly excluded  as  immaterial.  The  question  at  issue 
was,  whether  the  witness  was  chargeable  with  the  sum 
of  $12,500,  charged  to  him  as  an  advance  upon  the 
books  of  the  deceased,  which  be  alleged  was  for  stock 
that  proved  worthless,  and  that  for  that  reason,  he 
should  not  be  charged  with  the  amount.  He  also 
claimed  that  his  expectation  was,  that  be  should  be 
able  to  perfect  his  title  to  the  Chicago  property  under  a 
verbal  agreement  with  his  father,  which  induced  him 
to  ofibr  to  pay  back  $2,500,  so  as  to  reduce  the  advanco 
to  the  amount  charged  to  his  sisters ;  but  the  question 
propounded  makes  no  allusion  to  the  worthless  stock, 
or  the  charge  by  way  of  advancement,  but  asks  as  to 
a  conversation  between  Mead  and  the  testator,  relating 
to  the  subject  of  the  transfer  of  the  Cliicago  property  to 
the  witness,  by  way  of  advancement,  and  if  the  ques- 
tion had  been  answered,  I  am  not  able  to  perceive  how 
it  could  have  affected  the  question  of  the  witness'  lia- 
bility for  the  advance  charged  in  the  books,  and  under 
the  anthorities  above  cited,  it  was  immaterial  whether 
the  witness'  father  knew  the  witness  was  present^  or 
not. 

I  am  of  the  opinion  that  the  question  was  properly 
excluded,  and  the  counsel  for  the  executor  failed  to 
show  its  materiality  to  the  auditor. 

The  report  should  be  confirmed. 


Order  accordingly. 
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New  York  County.— HON.  D.  C.  CALVIN,  Surrogate.— Febrcabt, 

1677. 


Savage  vs.  Olmstead. 
In  the  matter  of  the  Estate  of  Noah  F.  Pike,  deceased. 

Omission  to  appeal  from  a  SuiTogate's  order  does  not  preclude  the  i)arty 
from  objecting,  on  Jhe  ground  of  want  of  jurisdiction,  to  its  enforce- 
ment by  the  Surrogate's  successor. 

The  Surrogate  should  not  enforce  an  order  made  by  his  predecessor  on  a 
subject  of  which  he  had  not  Jurisdiction^  even  though  it  was  for  a 
time  acquiesced  in  by  the  party. 

The  court  will  not  require  the  proceeds  of  a  trust  fimd  to  be  paid  to  the 
parent  of  minor  beneficiaries,  for  their  support,  without  requiring 
security  from  him  as  a  guardian,  even  where  he  is  unable  to  give  such 
security. 

The  Surrogate's  court  has  no  general  jurisdiction  over  testamentaiy  trus- 
tees, other  than  that  expressly  conferred,  or  necessarily  implied,  by 
statute. 

It  has  no  power  to  control  their  conduct  as  such,  except  so  far  as  their 
accounting,  giving  security,  their  removal,  and  the  appointment  of 
successors  is  concerned. 

This  was  a  proceeding  in  the  matter  of  the  estate  of 
IToah  F.Pike,  deceased. 

In  1874,  the  then  Surrogate  made  an  order  on  the 
I)etition  of  Joseph  W.  Savage,  the  father  of  the  infant 
legatees,  under  the  will  of  the  deceased  that  the  execu- 
tors and  trustees  pay  the  income  of  the  shares  of  said 
infants  to  their  father,  in  reimbursement  of  funds  ex- 
pended by  him  in  their  support  and  education,  prior  to 
the  receipt  of  the  fund  by  the  trustees,  and  authorized 
and  directed  them  to  pay  such  income,  during  the  infant's 
minority,  respectively,  as  it  should  be  realized,  by  semi- 
annual payments,  to  the  father,  in  repayment  and  re- 
imbursement of  the  amount  so  previously  expended  for 
themin  their  support  and  education,  upon  his  furnishing, 
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proof  by  the  aflSdavit  of  some  reputable  person,  show- 
ing that  they  had  been  maintained  and  educated  for 
the  period  for  which  payment  should  be  claimed. 

The  petition  of  the  father,  now  presented,  showed 
that  the  will  was  admitted  to  probate  in  1872,  that 
the  order  of  the  Surrogate  was  made  after  hearing 
counsel  for  the  executors  and  trustees  opposed 
thereto,  and  that  they,  in  pursuance  of  said  order, 
paid  the  petitioner.  It  was  also  averred  that  the  peti- 
tioner was  in  failing  health,  and  for  four  years  past  had 
l>een  compelled  to  give  up  business;  that  his  means 
were  limited,  and  inadequate  to  the  support  of  the 
children ;  that  he  was  advised  that  this  court  had  full 
power  over  the  estate  of  the  infants,  and  the  mode  of 
its  application,  and  that  the  order  was  reasonable ;  that 
the  order  was  not  appealed  from ;  and  was  therefore 
obligatory ;  that  he  had  been  informed  by  the  trustees, 
that  in  future,  they  would  decline  to  pay  under  the 
order,  unless  he  procured  himself  to  be  apj^ointed 
guardian;  and  they  had  given  him  formal  notice  to 
that  effect.  That  he  would  be  unable  to  furnish  the 
necessary  security  to  take  out  letters  of  guardianship 
in  this  State,  and  if  the  income  should  be  withheld,  he 
would  be  entirely  unable  to  support  the  children.  He 
accordingly  prayed  that  an  order  be  granted  directing 
the  trustees  to  comi)ly  with  said  order,  and  pay  such  in- 
come to  him  thereunder. 

Tract,  Oi^mstead  &.  Tract, /or  the  exeovton, 
W.  Howard  Watt,  for  the  petitioner. 

The  Surrogate.— By  his  will  the  testator  directed 
the  rest  and  residue  of  his  estate  to  be  divided  into 
three  parts;  one  part  was  given  to  the  children  in 
question,  each  share  to  be  held  by  his  executors  as 
trustees  ;  and  by  a  recent  decree  on  final  accounting  of 
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the  executors  and  trustees,  it  was  adjudged  that  the 
estate  in  their  hands  be  held  by  them  as  trustees.^ 

It  seems  to  me,  therefore,  that  the  question  is  dis- 
t  luctly  raised  as  to  the  jurisdiction  of  this  court  over 
the  conduct  of  testamentary  trustees,  who  are  trustees 
o^'  an  express  trust ;  but  the  question  arises  in  respect 
to  my  duty  to  enforce  the  order  made  by  my  predeces- 
sor; and  though  I  do  not  consider  it  my  duty  to  sit  in 
review  of  anorderordeterminationof  my  predecessor,  yet 
I  think  it  clearly  my  duty,  if  in  my  opinion  he  had  no 
jurisdiction  to  make  the  order,  although  no  appeal  was 
taken  therefrom,  to  refuse  to  enforce  it ;  and  I  enter- 
tain serious  doubts  whether  I  should  have  jurisdiction 
in  such  a  case  to  punish  for  its  disobedience;  and  as  the 
case  presents  a  grave  question  of  jurisdiction,  I  think 
it  demands  a  very  patient  and  thorough  investigation, 
so  that  the  jurisdiction  in  such  a  case  may  be  reasona- 
bly well  defined. 

It  is  a  dangerous  practice  to  allow  trustees  to  pay 
over  to  irresponsible  persons  trust  funds,  or  the  pro- 
ceeds thereof,  belonging  to  infants,  who  do  not  stand 
in  any  official  relation  to  such  infants,  and  have  given 
no  security  for  the  right  disposition  of  the  funds ;  and 
it  is  no  answer  that  in  this  case  the  recipient  is  the 
father  of  the  infant,  for  experience  has  shown  that  the 
property  of  infants  is  not  always  safe  in  the  hands  of 
their  natural  guardians,  and  it  seems  to  me  that  a  wise 
precaution  demands  that  the  trustees  should  disburse 
the  funds  for  the  benefit  of  their  cestuis-que-trustents  who 
are  infants,  or  require  that  they  should  be  represented 
by  the  legal  guardian  who  had  given  proper  security 
for  the  honest  and  faithful  performance  of  his  duty 
as   such. 

In   the   first  place,  it  is  self-evident,  and  generally 
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recognized,  that  the  conduct  of  trustees  is  peculiarly 
within  the  control  and  direction  of  the  Supremo  Court, 
vested,  as  it  is,  with  the  powers  exercised  by  courts  of 
chancery ;  and  the  question  is,  has  the  Surrogate  un- 
der those  statutes  conferring  certain  jurisdiction  over 
testamentary  trustees,  authority  to  make  the  order 
asked  for  in  this  proceeding.  The  counsel  for  petition- 
ers  cites  the  case  of  Dubios  v.  Sands  (43  Barb.j  412),  as; 
authority  for  the  making  of  this  order,  but  the  author- 
ity  exercised  in  that  case  was  upon  an  executor  as 
such ;  and  in  that  case,  the  decision  was  put  upon  the 
language  of  2  Revised  Statutes^  220,  section  1,  subdivis- 
ions 3,  4  and  6. 

The  court  held  that  there  was  ample  authority  to* 
compel  the  appellants  to  perform  their  duty  by  expend- 
ing for  the  benefit  of  the  testator's  eight  children,  the 
interest  of  the  funds  which  had  been  entnistecl  in  their 
hands  for  that  purpose,  and  to  compel  them  to  execute 
the  provisions  of  the  will. 

In  Corwin  v.  Merritt  (*>  Barb.^  341),  it  was  held  that 
the  Surrogate's  Court  is  a  creature  of  the  statute,  and  of 
inferior  and. limited  jurisdiction;  that  those  claiming 
under  its  decree  must  show  affirmatively  that  the 
Surrogate  had  authority  to  make  it,  and  that  the  facts, 
upon  which  he  acted  gave  him  jurisdiction,  and  that  it 
is  a  familiar  principle  that  every  statute  authority  in 
derogation  of  common  law,  must  be  strictly  proved 

In  Seaman  v.  Jhiryea  (11  N.  Y.,,  324)^,  the  statute 
above  cited  is  very  fully  considered  by  Justice  Allen,, 
in  determining  the  question  of  the  authority  of  tho' 
Surrogate,  under  that  statute,  ever  the  conduct  of  a 
guardian.  And  in  Wood  v.  Brvum  (34  N.  F.,  337), 
the  same  statute  was  under  eonsideration  in  reference 
to  the  authority  of  the  surrogate  over  the  executors, 
and  Justice  Mobgan  said :  ^^But  the  difficulty  still  exists, 
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that  a  mere  executor  is  not  properly  to  be  considered  a 
trustee  within  the  meaning  of  the  statute,  or  within  the 
meaning  of  the  rule  of  a  Court  of  Equity,  conferring 
authority  upon  that  court  to  interfere  with  the  execu* 
tiou  of  his  trust,  by  removing  him,  and  appointing 
others  to  take  Lis  place." 

In  Cleveland  v.  WhUon  (31  Barb^  544),  it  was  said 
that  Surrogates'  Courts  are  courts  of  peculiar  and  special 
jurisdiction,  and  can  only  exercise  the  jiuisdiction  and 
powers  conferred  upon  them  by  the  statute.  And  if 
the  statutes  regulating  their  jurisdiction,  and  prescrib- 
ing their  powers,  when  favorably  constroed,  fail  to  con- 
fer the  authority  claimed,  it  does  not  exist.  Eefcrriiig 
to  various  sections  of  the  statnte,  ae  to  the  authority  of 
the  Sun  ogate  to  mortgage;  lease,  or  sell  real  estate,  the 
court  said  that  the  claim  that  these  enactments  confer- 
red jurisdiction  ui>on  him  to  make  such  order,  and  to 
ascertain  that  the  judgment  creditor  owes  the  devisees 
of  the  real  estate  a  certain  amount  of  rent,  and  apply 
the  same  upon  the  judgment,  was  not  tenable,  and  that 
the  statutes  did  not  authorize  the  Surrogate  to  adjust 
the  equitable  rights  whidi  were  claimed  to  exist  be- 
tween the  devisees  of  the  real  estate,  and  the  creditors 
of  the  deceased :  and  that  there  was  no  statute  that 
could  be  constnied  to  confer  such  authority  upon  him. 
In  the  case  of  Dubois  v.  SandSy  above  cited,  WiUard 
an  Executors  is  quoted  with  approbation,  as  follows: 
'^  The  foregoing  specification  of  powers  does  not  com- 
prise the  jurisdiction  over  express  trusts,  but  leaves 
thorn  to  be  executed  as  formerly,  by  a  court  having  ju- 
risdiction in  equity.  In  one  sense,  every  executor  is  a 
tnistee  for  legatees,  and  next  of  kin.  Over  ordinary 
cases  of  such  trusts,  jurisdiction  is  conferred  by  the 
foregoing  statute,  bat  there  ore  other  trusts  not  provid- 
ed for.'' 
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In  Skumtoay  v.  Cooper  (16  Barb.^  556.)  it  was  held 
that  the  Surrogate  had  no  authority  to  inqniro  into,  or 
settle  the  rights  of  heirs  at  law  to  property  in  the  hands 
of  the  executor  or  administrator ;  that  the  powers  and 
duties  of  the  Surrogate  were  prescribed  by  law,  and  did 
not  include  the  power  to  adjudicate  between  the  heirs 
and  the  personal  representatives,  and  these  authorities 
are  based  upon  the  construction  of  the  statute  above 
referred  to  as  to  the  authority  of  Surrogates  over  execu- 
tors and  administrators,  the  sixth  sub-division  of  which 
is  as  follows  :  ^'Tu  administer  justice  in  all  matters  iso- 
lating to  affairs  of  deceased  persons,  according  to  the 
provisions  of  the  statutes  of  this  state ;  ^  and  after  enu- 
merating various  powers,  the  section  closes  as  follows  : 
"  wf  ich  powers  shall  be  exercised  in  the  cases,  and  in  the 
manner  prescribed  by  the  statutes  of  this  state,"  and  in 
a  subsequent  case  cited,  this  latter  clause  of  the  section 
is  regarded  as  limiting  the  general  language  of  the  sec- 
tion ,  and  it  is  worthy  of  special  remark  that  the  author- 
ity conferred  upon  the  Surrogate  over  executors  and 
administrators,  embraces  the  power  to  direct  and  corir 
trol  tJieir  cond^ict^  as  well  as  settle  their  accounts.  By  the 
sixth  sub-division,  the  authority  to  administer  justice  in 
all  matters  relating  to  the  affairs  of  deceased  persons  is 
qualified  in  the  latter  portion  of  the  subdivision,  as  fol- 
lows :  *^  according  to  the  provisions  of  the  sta,tutes  of 
this  state.  ^  And  the  seventh  subdivision  conferring 
power  upon  the  surrogate  to  appoint  guardians  for 
minors,  to  remove  them,  to  direct  and  control  their  con- 
duct^  and  to  settle  their  accounts,  is  also  qualified  by  the 
expression,  "  as  prescribed  by  law.  ^  It  is  quite  clear 
that  these  general  powers  do  not  embrace  jurisdiction 
over  testamentary  trustees,  and  that  the  particular  acts 
relating  to  that  subject  must  be  resorted  to,  to  ascertain 
the  extent  of  the  jurisdiction  conferred  upon  this  court, 
over  the  conduct  of  such  trustee. 
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lu  McSarley  v.  McSoriey  v.  (2  Bradf.  irS),  decided 
in  1S46,  it  was  beld  that  account^s  of  trustees  of  real 
estsite  are  Dot  within  the  jurisdiction  of  the  Surrogate. 
In  that  case,  in  speaking  of  an  account  which  had  been 
taken  before  the  Surrogate,  the  Vice  Chancellor  saidi 
that  in  regard  to  the  account  which  had  been  taken  be- 
fore the  Surrogate,  their  dealings  in  respect  of  the  real 
estate,  were  in  their  capacity  of  trustees  of  the  power, 
and  not-  as  executors,  and  the  subject  was  not  within 
the  jurisdiction  of  the  Surrogate,  unless  i)erhaps  by 
consent  of  the  parties,  and  infants  were  not  capable  of 
giving  their  assent. 

The  first  provision  of  the  statute  upon  the  subject 
(3  Revised  StatuteSj  Gtlh  ed^  102,  ^  80  a),  provides  that  such 
trustees  may  from  time  to  time,  render  and  finally  set- 
tle their  accounts  before  the  Surrogate  in  the  manner 
prescribeil  by  law  for  final  settlement  of  the  accounts 
of  executors  and  adminstrators ;  and  provision  is  also 
made  for  citing  the  proper  parties,  and  for  a  decree  of 
the  Siirrrogate  therein,  and  that  the  decree  shall 
have  the  same  force  and  effect  as  a  decree  or  judg- 
ment of  any  other  court  of  competent  jurisdiction.  (Laws 
of  1850,  chapter  272,  as  amended,  1806,  chapter  115.) 
The  Surrogate  is  also  given  power  to  compel  such  trus- 
tees to  account,  and  to  require  security,  and  remove 
them,  as  provided  by  law  for  the  giving  of  security  by, 
or  removal  of  executors,  administrators  or  guardians. 
(Laws  0/1867,  chapter  782, section  1,  as  amended  by  chap 
ter  482,  of  the  Laws  of  1871.)  And  the  only  other  provis- 
ion on  this  subject,  is  to  be  found  in  Ch.  359,  of  the  Laws 
of  1870,  section  3,  applicable  to  this  county  only.  It' 
provides  that  the  Surrogate  of  this  county,  on  applica- 
tion of  testamentary  tnistees,  may  revoke  his  letters, 
and  discharge  him  from  his  trust,  and  appoint  a  suo- 
cessor. 
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None  of  these  statutes,  as  it  seems  to  me,  confer 
npon  this  court,  authority  to  direct  the  conduct  of  tes^ 
tamentary  trustees,  except  so  far  as  their  accounting, 
giving  security,  their  removal,  and  the  appointment  of 
a  successor,  are  concerned,  pursuant  to  the  s^tutes 
above  recited.  The  authority  conferred  by  these 
statutes,  as  is  adjudged  by  several  of  the  authorities 
above  cited,  embraces  all  necessary  powers  by  implica* 
tion,  to  enable  the  Surrogate  to  do  all  things  specifically 
authorized,  but  the  i>ower  to  direct  the  trustee,  as  to 
the  administration  of  his  trust,  except  on  a  decree 
entered  on  his  accounting,  does  not  seem  to  be  inci- 
dental to  the  power  conferred  to  require  the  aocountiDgy 
and  I  am  of  the  opinion  that  an  attempt  to  enforce  the 
order  made  by  my  predecessor  would  be  an  attempt  to 
exercise  an  authority  not  conferred  by  the  statute,  and 
I  do  not  think  that  respect  for  him  would  justify  me  ia 
attempting  to  exercise  a  doubtful  jurisdiction. 

The  petition  must  therefore  be  denied. 


Order  accordingly. 


.«.^^^  .  < . 
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In  the  matter  of  the  Accounting  of  James  Fbazeb,  as 
gtiardiati^of  ^abah  TpBi^Y,  and  James  Tobby, 
mviors. 

A  guardian  who  iDvests  the  funds  of  his  ward  on  personal  securities,  as- 
sumes the  risk  of  loss  thereby. 

fie  must  also  bear  the  expenses  of  lltigatiooi  iu  efforts  to  collect  funds 
so  invested. 

This  was  a  proceeding  for  the  accountiDg  of  James 
Frazer,  as  guardian  of  Barah  Torry^  and  James  Torryy 
minors. 

The  guardian  filed  his  account  to  which  objections 
were  interposed  by  the  counsel  for  the  wards,  and  the 
matter  was  referred  to  Samuel  Marsh^Esq.,  as  auditor. 
The  auditor  filed  his  report  to  the  effect  that  the  amount 
of  assets  which  came  to  the  hands  of  the  guardian  was 
$5,481.62,  and  that  interest  at  5  per  cent,  being  the 
rate  of  interest  on  securities  in  which  trust  funds 
should  be  invested,  amounted  to  $71G.4G  aggregating 
the  sum  of  $0,198.08,  and  that  the  only  deductions,  were 
for  commissions,  $170.26,  necessary  expenses  $87.24, 
leaving  a  balance  in  the  guardian's  hands  of  $5,030.38. 
He  also  reported  that  a  reasonable  allowance  to  the 
guardian's  attorneys  would  be  $150,  for  all  services  ren- 
dered by  them  as  such. 

The  guardian  filed  exceptions  to  the  report  raising 
the  objections  that  the  auditor  erred  in  charging  inter- 
est on  money  received ;  that  he  erred  in  disallowing  tlio 
guardian's  disbursements  of  $105.03,  in  the  suit  by  him 
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against  Bogart  and  others  ;  $150,  paid  bis  counsel  for 
making  the  acconnt,  and  going  to  Kew  York,  and  $150 
additional  paid  his  counsel  for  attending  the  account- 
ing before  the  auditor,  and  for  expenses,  $85. 75,  in  two 
trips  to  New  York  city. 

It  appeared  by  the  evidence  that  the  guardian  re- 
sided in  Delaware  county,  in  the  state  of  New  York,  and 
that  he  inyested  some  of  the  funds  b'^longing  to  his 
ward  in  indorsed  promissory  notes,  which,  after  some- 
what expensive  litigation,  were  lost,  and  he  charged  in 
his  accounts  the  expenses  of  that  litigation. 

Adbb  &  JSHAW,/or  the  fftiardioM 
S.  J.  McKek,  in  oppofiUon, 

The  Subrogate. — The  counsel  for  the  guardian 
claimed  tliat  the  loaus  on  promissory  notes  indorsed, 
&c.,  was  a  proper  exercise  of  the  authority  of  the  giuird- 
ian,  and  that  the  loss  resulting  therefrom  should  fall 
upon  the  estate,  and  cites  White  v.  Parker  (8  Barb.^  48), 
as  authority  for  such  an  investment ;  but  an  examiqa- 
tion  of  that  case  does  not  sustain  the  point.  In  that 
case  it  was  charged  that  the  guardian  had  disposed 
of  some  of  the  trust  property  on  credit,  and  taken  notes 
or  other  personal  obligation,  for  the  purchased  price 
in  his  own  name.  The  learned  judge  says,  that  by  so 
doing  the  guardian  made  the  notes  or  obligation  his 
own,  and  must  account  for  them  at  the  value  of  the 
property  for  which  he  took  them.  It  is  true  that  ou 
page  53,  the  justice  uses  this  language :  ^^  He  could  not 
take  the  notes,  or  other  securities  for  money  belonging 
to  his  ward  in  his  own  name,  and  if  he  does,  he  converts 
the  property  to  his  own  use,^nd  is  prima  fade  account- 
able for  it.'^  The  case  of  Hart  v.  Ten-EycU  (2  Johns.  CA., 
76),  it  is  claimed,  recognizes  such  authority ;  but  in  that 
case  no  such  question  arose.    Doubtless,  the  expression 
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to  which  atteutioQ  was  inteDded  to  be  called  by  the 
counsel  is  to  be  found  on  page  75,  vbere,  iu  speaking  of 
tbo  dutiesof  adniinistra'.ors  and  trustees,  the  learned 
Chancellor  says :  ^^  I  shall  be  always  extremely  averse 
to  hold  such  characters  responsible,  on  slight  grounds, 
or  where  tlferc  is  evidence  of  a  fair  and  upright  inten- 
tion." The  case  of  LawM  v.  Minott  (20  Pi4ik.^  IIG),  does 
doubtless  sustain  the  views  of  the  counsel  upon  this 
point. 

The  case  of  King  v.  Talbot  (40  N.  Y.,  76),  cited  by 
the  same  counsel,  seems  to  be  entirely  adverse  to  the 
principle  sought  to  be  established  in  behalf  of  the 
guardian  in  this  case.    There  it  is  stated  that  the  En- 
glish rule  is  settled,  that  a  trustee  holding  funds  to  iu- 
vest  fo^  the  benefit  of  a  cestui-que-trustjis  bound  to  make 
such  investments  iu  the  public  debt,  or  iu  loans  for 
which  real  estate  is  pledged  as  security,  even  in  cases 
where  discretion  is  left  with  the  trustee.      And  the 
court  hold  that  an  investment  of  the  trust  funds  in  stock 
of  the  Delaware  and  Hudson  Canal  Company ;  of  the 
New  York  and  Harlem  Eailroad  Company ;  of  the  New 
York  and  New  Haven  Bailroad  Company ;  of  the  Bank 
of  Commerce ;  of  the  Saratoga  and  Washington  Eail- 
road Company,  was  unauthorized.  In  Acherman  v.  JEm* 
mott  (4   Barb.f  626),  it  was  adjudged  that  in  England, 
where  trustees  were  invested  with  discretion  they  are 
confined  in  its  exercise  to  real  and  government  security ; 
and  after  an  examination  of  several  authorities  it  is 
held,  that  they  recognize  the  expediency  of  retaining 
that  rule  in  this  state,  and  the  court  held  in  that  case 
that  the  rule  prevailed  in  this  state,  and  that  it  author- 
ized a  trustee  to  loan  on  real  securities  and  public 
stocks  of  the  State  of  New  York,  or  of  the  United 
States,  or  to  the  New  York  Life  Insurance  and  Trast 

• 

Company,  and  that  where  that  limit  is  departed  from 
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neither  good  faithy  nor  care,  nor  diligence  will  protect 
trustees  in  the  event  of  actual  loss,  that  they  assume 
the  risk,  and  are  responsible  accordingly,  and  this  prin- 
ciple seems  sustained  by  the  case  of  King  v.  Talbot^ 
above  cited. 

Perry  on  Trusts  (Vol.  2,  section  453),  states  the  rule 
to  be  that  ^^  trustees  cannot  invest  trust  moneys  in  per- 
sonal securities,"  citing  a  large  number  of  authorities, 
and  in  i^ection  456,  it  says,  that  this  rule  prevails  in 
New  York,  and  Pennsylvania,  but  that  in  Massachu- 
setts it  is  otherwise. 

In  Sniitli  v.  Smith  (4  Johns.  Ch.j  280),  it  was  held  that 
if  a  guardian,  or  other  trustee,  lends  the  money  of  the 
cestui  que  trust  without  due  security,  he  will  be  respon-^ 
sible  in  case  the  borrower  becomes  insolvent,  and  the 
Chancellor,  after  discussing  the  question  whether  notes 
taken  by  the  guardian  which  appeared  to  be  good, 
should  be  credited  to  him,  says:  ^^  In  a  case  like  the 
present,  where  the  sums  were  comparatively  small,  aud 
the  habit  of  dealing  according  to  the  practice  which  we 
have  reason  to  presume  was  pursued  by  the  testator, 
and  especially  where  the  debtors  were  originally  sound, 
and  continued  so  to  the  time  of  taking  the  account  by 
the  master,  I  am  induced  to  think,  we  may  consist- 
ently with  the  policy  and  doctrine  of  this  court,  credit 
the  guardian  with  the  notes  which  he  has  ready  to 
surrender.  But  in  adopting  this  course,  I  mean  to  be 
understood,  that  if  a  guardian,  or  other  trustee,  loans 
money  without  due  security,  he  must  be  responsible  in 
case  of  insolvency.'' 

It  is  apparent  that  the  weight  of  authority  in  this 
State  is  against  the  right  of  trustees  to  loan  trust  funds 
ui)ou  personal  security,  and  it  is  to  my  mind  entirely 
clear,  that  the  guardian  of  an  infant  should  be  held 
to  as    rigid  an  accountability  as  any  other  trustee 
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and  Justice  Mullett,  in  White  v.  Parlcer  (above  cited), 
well  saj-s :  "  Tbat  this  inquiry  involves  the  rights, 
duties  and  liabilities  of  one  of  the  most  delicate  and 
important  artificial  relations  known  in  civilized  life; 
where  the  guardian  is  required  to  exercise  a  parent's 
watchfulness,  care  and  solicitude,  without  a  parent's 
hope ;  a  relation  by  which  not  only  the  pecuniary  rights, 
but  the  moral  character,  and  all  the  elements  of  future 
respectability,  prosperity  and  happiness  of  bereaved, 
unprotected  children  are  confided  to  the  care  of  one, 
who,  however  just  and  conscientious  he  may  be,  is 
uninfluenced  by  those  affections  which  nature  has  so 
wisely  provided  for  the  security  of  guardians  of  help- 
less intancy  and  inexperienced  youth." 

From  a  careful  examination  of  the  authorities,  and 
a  due  consideration  of  the  rights  of  the  infants  in  this 
matter,  I  am  of  the  opinion  that  the  guardian  should 
be  held  personally  responsible  for  the  investment  of 
the  ward's  money,  in  the  personal  securities  mentioned, 
and  which  has  been  lost,  and  that  he  should  also  be 
made  liable  for  the  expenses  attending  the  litigation, 
in  efforts  to  collect  the  same. 

The  report  of  the  auditor  in  this  matter  should  in 
all  things  be  confirmed. 

Order  accordingly. 
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New  Tobk  County.— HON.  D.  C.  CALVIN,  Surhooate.— March,  1OT7. 

Whbeleb  v.  Buthyen. 

In  tiis  matter  of  the  Seiilement  of  tbs  det^ee  on  the  account- 
ing of  the  executor  of  tlie  la^t  WiU  and  Testanieni  of 
OiiEMBNTiNA  BuTHVEN,  deceased. 

Where  the  sole  aaaets  of  a  testator  consists  of  an  estate  in  remainder,  which 
does  not  fall  in  nntil  some  year  after  the  testator's  death,  interest  on 
legacies  under  his  will  is  allowable  only  from  the  time  snch  assets 
oome  into  the  executor's  hands  by  the  death  of  the  life  texumt,  and 
not  from  a  year  after  testator's  death.    » 

The  rule  as  to  a  reduced  rate  of  interest  on  legacies  where  less  than  the 
the  full  rate  has  been  realized  applies  only  as  between  the  executor 
and  the  estate ;  not  as  between  the  legatee  and  the  estate. 

This  was  a  proceeding  for  the  final  accounting  of 
the  executor  of  Clementina  Buthven,  deceased. 

The  testatrix  made  her  will  dated  August  20th,  1862, 
which  was  probated  in  1863,  and  in  186G,  letters  were 
issued  by  one  Owens,  as  executor,  who  died  soon  after, 
and  on  November  Gth,  1874,  letters  were  issued  to 
James  A.  Euthven,  the  accounting  executor. 

The  only  estate  of  the  testatrix,  consisted  of  a  re- 
siduary interest  in  certain  property  left  by  her  father's 
will  in  which  her  mother  had  a  life  interest.  The  lif^ 
tenant  did  not  die  until  1873,  and  up  to  that  time  no 
assets  came  to  the  hands  of  the  executor. 

In  1874,  after  the  death  of  the  life  tenant,  the  present 
executor  came  into  possession  of  the  residuary  estate, 
consisting  of  about  $30,000  in  cash,  and  the  imdivided 
half  part  of  a  house  and  lot  in  23d  street,  New  York. 

By  her  will,  the  testatrix  gave  some  twenty-one 
general  cash  legacies  to  Wheeler  and  others,  aud  by 
the  twenty-second  clause,  she  provided  that  in  case  her 
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estate  should  not  be  sufficient  to  pay  all  the  legacies, 
those  montioued  in  the  first  fifteen  clauses,  should  be 
first  paid,  pro  ratay  and  that  the  balance  after  such  pay* 
ment,if  any,  should  be  applied  i>ro  rataj  to  the  succeed- 
ing legacies, 

Tlio  fifteen  legatees  named  claimed  interest  uiKm 
thciir  legacies  respectively,  from  one  year  after  the  de- 
cease of  the  testatrix,  upon  the  general  principle  that 
legacies  are  payable  one  year  from  the  death. 

M.  8.  TaouPBOSy  for  the  execntar. 

Charlks  Edwards  Souther,  Wic  YBNyiiXy  Jonathan  Edgar 
and  otherBf  for  ike  legatees. 

The  StJRROGATB. — ^The  general  rale  stated  by  the 
counsel  of  the  legatees  who  claim  interest  on  their 
legacies  from  the  death  of  the  testatrix,  or  from  one 
year  thereafter,  is  fully  sustained  by  the  authorities  cited* 
{Williamson  v.  Williumsoiij  6  Paiges  300;  Hepburn  v. 
HephurUj  2  Pradf,^  74 ;  Lawrence  v.  Emhree,  3  Jd.,  364 ; 
Bradner  v.  Faulkner j  12  N.  F.,  472 ;  Campbdl  v.  Cowdrp^ 
31  Emv.,  172. 

In  Wood  v.  Peneyre  (13  Tesey^  325),  the  general  rale 
is  stated  to  be  that  the  personal  estate  is  deemed  to  be 
reduced  into  possession  within  a  year  after  the  death  of 
the  testator,  and  upon  that  ground  interest  is  pay- 
able on  legacies  from  that  time,  unless  some  other  period 
is  fixed  by  the  will.  Actual  payment  may  in  many  in- 
stances be  impracticable  within  that  time,  yet  in  legal 
contemplation  the  right  to  payment  exists,  and  carries 
with  it  the  right  to  interest  until  actual  payment.  In 
Pearson  v.  Pearson  (I  Schoales  &LesfroffylO)j  the  rule  with 
respect  to  the  legacies  out  of  personal  estate  is  said  to 
be  taken  from  the  practice  of  ecclesiastical  courts,  where 
a  year  is  given  to  an  executor  to  collect  the  effects, 
and  he  cannot  be  called    upon  to  pay  before  that 
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time,  because  he  cannot  know  until  then,  what 
amount  there  is  to  pay,  in  the  case  of  Jegacies 
charged  upon  lands  only  where  no  day  of  payment  is 
fixed,  interest  must  be  chargeable  from  the  death  of 
the  testator,  or  not  at  all.  In  that  case  the  Chancellor 
said  thut  whether  the  funds  bear  interest  or  not,  is  en- 
tirely immaterial  in  the  case  of  pecuniary  legacies,  and 
he  cited  the  case  of  Gearing  v.  Parker  (not  stating 
where  it  is  to  be  found)  to  the  effect,  that  where  the  fund 
did  not  become  disposable  for  payment  of  legacies  till 
nearly  40  years  after  the  death  of  the  testator,  the  leg- 
acies were  held  to  bear  interest  from  the  exj^iration  of 
twelve  months,  if  their  should  at  any  time  be  a  fund 
for  their  payment. 

These  early  English  authorities  seeifi  to  be  the  only 
ones  apparently  sustaining  the  claim  of  the  first  fifteen 
legatees  in  this  matter,  but  they  are  also  entirely  unlike 
the  present,  for  in  this  case,  the  testatrix  had  no  con- 
trol over  the  estate  except  for  its  disposition,  subject  to 
the  life  interest  of  her  mother,  and  from  the  circum- 
stances uf  the  case,  it  seems  impossible  that  she  should 
have  supposed  she  was  devising  a  present  interest,  with 
the  present  beneficial  enjoyment,  for  she  knew  that  she 
had  no  right  to  its  possession,  and  unless  there  is  some 
imperative  rule  of  law  over-riding  an  obvious  consider- 
ation of  equity,  I  should  be  disinclined  to  deny  the 
legatees  mentioned  in  the  latter  part  of  the  will,  any 
right  in  the  estate,  by  absorbing  the  whole  of  the  estate 
in  interest  upon  the  fifteen  legatees  mentioned. 

Roper  on  Legacies  (2d  volume,  1245),  states  the  prin- 
ciple to  be,  that  interest  is  payable  on  money  generally, 
on  the  ground  of  delay  in  liquidation  of  the  principal, 
and  that  it  may  be  stated  as  a  general  rule  that  interest 
is  payable  on  legacies  from  the  time  at  which  the  prin- 
cipal becomes  actually  due. 
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In  D(wi8  V.  Swan{A  Mass.j  205),  the  same  principle 
is  laid  down,  that  the  interest  is  to  be  computed  from 
the  time  when  the  legacy  is  payable;  and  according  to 
Soper  (p.  1240),  where  the  time  of  payment  of  general 
legacies  is  fixed  by  the  testator,  as  for  instance  wlien  the 
legatee  shall  attain  twenty  one,  r  any  other  definite 
period,  legatees  will  net  in  general  be  entitled  to  inter- 
est before  the  arrival  of  that  period,  for  the  reason  that 
interest  can  only  be  due  where  there  is  delay  in  payment 
of  the  principal.  The  author  then  proceeds  to  state  the 
exceptions  to  this  rule,  which  are  legacies  for  the  sup- 
port of  children,  to  the  widow,  in  lieu  of  dower,  &c. 
(See  also  Willard  tm  Executors  90.) 

In  Bradner  v.  FanlMer{V2  N.  Y.,  472J  Chief  Justice 
GAPtDNER  says:  "  It  is,  however,  enough  for  the  appel- 
lants that  the  matter  is  left  in  doubt.  They  can  rely 
upon  the  general  rule,  that  no  interest  will  accrue  until 
it  becomes  by  law  the  duty  of  the  executors  to  pay  the 
legacy."  In  Lnpton  v.  Lupton  (2  Johns.  Oh.,  C14),  it 
is  held  that  a  legacy,  payable  at  a  future  day,  does  not 
carry  interest  until  after  it  is  payable,  unless  it  is  given 
to  a  child,  and  the  parent  by  the  will  has  made  no  other 
provision  for  its  maintenance. 

In  Dodge  v.  Manning{  1  JT.  Y.,  298),  the  testator  by 
his  will  gave  all  his  real  and  personal  estate  to  his  wife, 
during  her  life,  and  after  her  death  to  his  grandson ;  to 
his  granddaughter  he  gave  a  legacy  to  be  paid  by  his 
grandson  out  of  the  estate,  in  one  year  after  he  should 
become  of  age.  He  became  of  age  1830,  but  the  widow's 
life  estate  did  not  terminate  until  1832 ;  it  was  held 
that  the  legacy  was  not  payable  until  the  termination 
of  the  life  estate. 

After  a  careful  examination  of  all  the  authorities  to 
which  I  have  had  access  upon  this  subject,  and  a  full 
consideration  of  the  principles  upon  which  interest  upon 
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legacies  Is  allowed,  as  well  as  from  the  obvioas  injustice 
which  would  result  from  a  diiforeut  detormination,  I 
cannot  resist  the  conclusion  that  the  legacies  in  ques- 
tion <lo  not  bear  interest  until  the  decease  of  the  life 
tenant,  (See  Birdsall  v.  Hewletty  1  Jrf.,  32 ;  Gleii  v.  Fishery 
6  Johns.  Cli.,  33.) 

I  ain  of  the  opinion  that  the  account  should  be  set- 
tlc<l,  and  distribution  made  in  conformity  to  that  rule. 

It  must  be  a<lmitted  that  there  are  some  well  consid* 
ored  authorities  apparently  adverse  to  this  conclusion, 
but  the  geneml  principle  of  interest  being  chargeable 
only  from  the  time  when  the  legacies  are  payable,  to- 
gether with  the  obvious  overmastering  equity  of  this 
case,  leaves  no  reasonable  doubt  as  to  how  the  ques- 
tion should  be  determine<l  in  this  particular  case. 

As  to  the  question  of  so-called  succession  tax,  it  is 
quite  clear  that  the  estate  of  th'*  testatrix  vcs  ed  in  the 
legatees  at  the  time  of  her  death,  October  28th,  1862.  As 
to  personal  taxes  of  the  City  of  New  York,  in  case  it 
shall  api)ear  that  the  decree  cannot  be  perfected,  and 
the  estate  distributed  in  time  to  avoid  the  payment  of 
such  taxes,  there  would  seem  to  be  no  substantial  dan* 
ger  to  the  estate  in  reserving  a  sufQcient  fund  in  the 
hands  of  the  executor  to  pay  any  such  taxes,  if  en- 
forced. 


This  matter  came  up  again  upon  the  settlement  of 
the  decree,  on  a  question  as  to  the  rate  of  interest  to 
be  paid  on  the  legacies. 

Thb  Suebogatb. — I  am  of  the  opinion  that  the  lega- 
cies given  by  the  will  of  the  deceased,  bear  interest 
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from  the  time  they  became  payable  at  the  rate  of  7  per 
ceutiim  per  annum. 

Wherever  uiterest  is  recoverable  by  reason  of  the  non- 
payment of  money  diie^  it  is  presumed  to  be  at  the  law- 
ful rate  of  interest. 

It  is  true  that  as  between  an  estate  and  the  exeen- 
toTs  or  trustees,  sometimes  interest  is  not  allowed  at  all, 
at  others  it  is  allowed  nt  a  reduced  rate,  because  no 
greater  interest  could  be  realized,  or  bec^iuse  of  the 
good  faith  of  the  executors,  or  trustees  in  the  manage- 
ment of  the  estate.    King  v.  TaTboty  40  N.  T.,  76. 

The  question  of  interest  in  this  matter  is  between 
the  legatees  and  the  estate,  and  not  between  them  and 
the  trustees,  and  I  entertain  no  doubt,  that  when  inter- 
est upon  legacies  becomes  payable  it  is  payable  at  the 
current  rate. 

The  decree  should  be  settled  upon  that  basis,  and 
if  the  personal  property  shall  prove  insuflBcient  to  pay 
the  legacies,  proceedings  will  have  to  be  taken  for  the 
sale,  or  mortgage  of  the  real  estate  for  the  purpose  of 
making  up  the  deficiency,  unless  the  residuary  legatee, 
shall  elect  to  advance  sufficient  to  make  up  the  defi- 
ciency. 

Decree  accordingly. 
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New  York  County.— HON.  D.  C.  CALVIN,  Surrogate.— March,  1877. 

FUBNISS  V.  FURNTSS. 

lii  the  matter  of  the  Estate  of  W.  P.  Fubniss,  deceased. 

The  authority  of  the  Smiogate'B  Court  oyer  testomeDtaiy  tixiBiees  is  pnie- 
ly  statntory.* 

It  has  no  power  upon  petition  of  a  beneficiary,  to  compel  tmstees  to 
complete  an  alleged  purchase  by  them  of  the  trust  property. 

If  such  a  purchase  were  proved  upon  a  final  accounting  of  the  trustees, 
the  Surrogate's  Court  could  compel  the  trustees  to  account  for  the 
price ;  but  any  remedy  in  the  nature  of  a  bill  in  equity  to  compel 
them  to  respond  as  if  purchased,  on  the  ground  of  their  neglect,  must 
be  by  action. 

This  was  an  application  in  the  matter  of,  the  estate 
of  W.  P.  Pnmiss,  deceased,  to  compel  the  executors  to 
place  to  the  account  of  the  petitioner,  as  an  investment 
the  amount  for  which  certain  real  estate  was  sold  to  one 
Rogers,  book-keeper  for  the  executor. 

The  petitioner,  Leon  Fumiss,  was  a  devisee  and  leg- 
atee, and  by  a  decree  of  this  court,  the  executors  and 
trustees  were  to  account  to  the  petitioner  for  the  amount 
and  the  nature  of  the  investments  held  in  trust  for  him, 
the  rents  and  profits  of  which  he  was  to  receive. 

The  petition  alleged  that  they  sold  by  public  auc- 
tion, eight  lots  of  ground  located  in  this  city,  four  of 
which  were  stated  to  have  been  purchased  by  said  Rog- 
ers for  the  benefit  of  petitioner,  the  petitioner  alleging 
that  such  purchases  were  without  authority,  and  con- 
trary to  the  duty  of  the  trustees. 

It  appeared  that  three  of  the  lots  sold  for  $23,500, 
and  five  of  them  for   $28,550.    Thirty  per  cent,  was 
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paid  down,  and  the  trustees  took  mortgages  for  thebaJ- 
ance,  the  first  of  $16,450,  and  the  next  for  $19,985 ; 
the  mortgages  were  foreclosed  for  non-payment  of  m- 
terest.  The  first  sold  for  $8,500,  and  the  other  for  $10,- 
000,  to  the  trustees,  who  were  the  only  bidders.  In  Sep- 
tember, 1876,  the  petitioner  requested  the  trustees  to  sell 
the  lots ;  they  were  advertised,  and  the  petitioner  was 
called  upon  for  instructions,  but  he  declined  to  commit 
himself,  but  stated  they  ought  to  bring  $24,000 ;  that 
four  of  the  lots  sold  for  $13,025;  the  remaining  lots,  to 
make  $24,000,  should  have  sold  for  $3,000  each— the 
best  price  oflfered  for  two  of  them  was  $2,100,  and  for 
the  other  two,  $1,800  each,  and  for  that  reason  the  trus- 
tees declined  to  sell  them,  but  had  them  bid  in  for  the 
benefit  of  the  petitioner. 

It  appeared  that  the  executors  were  empowered  by 
the  will  to  sell  the  real  estate,  at  their  discretion ;  that 
the  income  of  that  portion  of  the  estate  held  by  the 
trustees  for  petitioner  was  to  be  paid  to  him,  the  prin- 
cipal sum  to  go  to  his  brothers  and  sisters,  as  he  should 
appoint  by  wUl,  but  if  he  failed  to  appoint,  then  to  them 
in  equal  shares,  but  in  case  judgment  should  be  recov- 
ered against  him,  his  interest  wa43  to  cease,  except  that 
the  trustees  paid  his  necessary  support,  and  the  surplus 
to  go  to  his  sisters.  The  powers  conferred  upon  the 
executors  were  discretionary,  and  the  majority  of  them 
could  exercise  the  discretion. 

RuFUS  F.  ANDREWS, /or  ihe  peHii(mer, 
LfOBD  Jat,  ^  JAXELDy  foT  the  exeoutoT, 

TsE  Surrogate. — The  authority  of  the  Hurrogate 
over  testamentary  trustees  is  purely  statutory,  the  Su- 
premo Court  having  general  jurisdiction  and  authority 
over  them,  and  I  am  not  aware  of  any  statute  which 
confers  authority  upon  this  court  to  grant  the  relief 
sought  in  this  proceeding. 
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By  the  Laws  of  1850,  (chapter  272,  amended  by  chap- 
ter 115  of  the  Laws  of  1866,)  testamentary  trustees  were 
authorized  to  render  and  finally  settle  their  accounts 
before  the  Surrogate. 

By  chapter  782,  of  the  Laws  of  1869,  section  1,  the 
Surrogate  is  empowered  to  compel  such  trustees  to  ac- 
count in  the  same  manner  as  e:secutors,  etc.,  and  by  chap. 
482,  of  the  Laws  of  1871,  the  latter  act  was  amended,  so 
as  to  enable  the  Surrogate  to  require  security  from  such 
tnistees,  in  the  same  manner  as  he  could  require  it  of 
executors,  etc,  and  by  chapter  359,  of  the  Laws  of  1870, 
the  Surrogate  of  this  county  is  authorized  on  the  appli- 
cation of  an  executor,  trustee,  etc.,  named  in  any  will 
proved  in  his  court,  to  revoke  such  letters,  discharge 
such  trustees,  and  appoint  others. 

These  are  believed  to  be  all  the  acts  relating  to  the 
authority  of  the  Surrogate  over  the  conduct  of  testa- 
mentary trustees.  I  am  of  the  opinion  that  none  of  these 
embraced  the  power  sought  to  be  exercised  in  this  pro- 
ceeding, for  it  is  not  a  proceeding  for  the  purpose  of  pro- 
curing an  accounting  or  security,  or  for  removing  or 
substituting  a  tnistee,  but  is  in  the  nature  of  a  bill  in 
equity  to  compel  the  executors,  or  trustees,  to  complete 
an  alleged  purchase  and  sale  of  the  premises  in  ques- 
tion, on  the  allegation  that  they  have  neglected  their 
duties  in  that  particular. 

If  the  question  should  arise  upon  final  accounting  of 
the  trustees  before  this  court  and  it  should  be  adjudged 
that  the  sale  was  regularly  made,  and  that  they  should 
have  collected  the  purchased  price,  then  undoubtedly,  on 
such  account,  they  should  be  charged  with  the  amount, 
but  as  it  is  clear  that  the  sale  was  not  in  fact  made,  but 
the  bid  by  Rogers  was  made  for  the  purpose  of  prevent- 
ing a  sacrifice  of  the  property,  and  as  the  will  conferred 
the  largest  discretion  upon  the  trustees  as  to  a  sale,  it 
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seems  to  me,  it  would  be  an  unwarrantable  invasion  of 
their  prerogatives,  to  attempt  to  control  their  discretion. 

The  examination  of  this  case  has  led  me  to  the  con 
elusion  that  there  is  a  defect  in  the  law  in  respect  to  the 
the  authority  of  this  court,  over  testamentary  trustees, 
and  it  seems  to  me  that  it  would  be  reasonable  as  well 
as  beneficial  to  confer  upon  the  Surrogate  full  authority 
over  testamentary  trustees  in  respect  to  any  property 
of  a  deceased  person  entrusted  to  them,  but  until  such 
authority  shall  be  conferred,  it  is  my  obvious  duty  to 
withhold  its  exercise. 

It  may  be  urged  that  2  Bev.  BtaL  220,  section  1  is 
sufficiently  broad  to  cover  this  case,  and  if  they  were 
acting  in  the  capacity  of  executors  such  would  undoubt- 
edly be  true,  for  the  third  subdivision  gives  the  Surro- 
gate full  power  to  control  the  conduct  of  executors  and 
administrators,  and  subdivision  six  provides,  that  tho 
Surrogate  shall  have  authority  to  administer  justice  in 
fill  matters  relating  to  the  affairs  of  deceased  persons 
according  to  the  provisions  of  the  statutes  of  this  States 
but  the  limitation,  according  to  the  provisions  of  the 
statutes  of  this  State  is  evidently  designed  to  restrict 
the  authority  of  the  Surrogate  in  his  control  of  those 
officers,  over  whom  he  has  special  jurisdiction  by  statute. 
If  a  larger  interpretation  could  be  given  to  this  sixth 
subdivision  it  would  confer  authority  upon  the  Surrogate 
to  control  the  conduct  of  a  trustee  appointed  by  the 
Supreme  Court,  or  a  receiver  of  the  assets  of  a  deceased 
person,  which  evidently  was  never  designed. 

Petition  dismissed. 
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« 

Wheel  WEIGHT  v.  Wheelwright. 

In  the  matter  of  the  Estate  of  Benjamin  F.  Wheel- 
wright, deceased. 

Ezecntoreand  adminiBtratoiB  are  not  entitled  to  appropriate  to  them- 
Belvesy  firom  the  funds  of  the  estate,  the  commiwrionB  allowed  by  law, 
until  the  same  have  been  awarded  to  them  by  the  Surrogate  on  an 
accounting. 

It  scorns  that  they  may  properly  be  charged  with  interest  on  sums  or  ap- 
propriated which  otherwise  would  have  produced  interest  to  the  es- 
tate. 

They  are  not  bound  to  part  with  possession  or  control  of  funds  necessary 
to  meet  their  commissions,  until  their  claim  to  commissions  has  been 
determined  by  the  Surrogate. 

• 

Tms  was  a  motion  to  confirm  the  report  of  the  ref- 
eree made  on  the  accounting  of  the  executor  in  the  mat- 
ter of  the  estate  of  Benjamin  P.  Wheelwright,  deceased. 
The  only  objection  of  any  importance  was  that  inter- 
l)osed  by  Washington  S.  Wheelwright,  one  of  the  lega- 
tees, to  the  eflfect  that  the  referee,  by  his  ninth  finding^ 
found  that  the  executors,  in  January  1876,  retained  from 
tho  capital  of  the  estate  1 15,000  on  account  of  their  com- 
missions, being  $5,000  apiece,  and  it  was  claimed  that 
they  had  no  authority  to  do  so,  and  should  have  been 
charged  by  the  referee  with  interest  thereon  from  that 
time  to  the  settlement.  The  evidence  showed  that  not- 
withstanding the  appropriation  of  said  $15,000  as  com- 
missions, the  executors  were  unable  to  loan  the  funds 
of  the  estate,  and  were  compelled  to  have  in  hand  from 
$15,000  to  $20,000,  which  could  not  be  invested. 

Owen  &,  Gray,  for  the  executor, 
£.  F.  Bays,  in  opposition. 
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The  Surrogate. — ^By  section  71  of  the  revised  stat. 
ntes  6tli  editioD  page  101 ,  it  is  provided  that  on  the  set- 
tlement of  the  account  of  an  executor,  or  adnjinistrator, 
the  Surrogate  shall  allow  to  him  certain  commissions 
particularly  stated  in  the  section,  and  I  am  of  the  opin- 
ion that  the  statute  referred  to  does  not  contempUte 
that  the  executor  or  administrator,  will  at  his  own  pleas- 
x\ie  appropriate  the  funds  belonging  to  the  estate  as 
commissions,  but  that  they  do  not  become  commissions, 
and  are  not  set  apart  from  the  body  of  the  estate  until 
there  is  a  settlement  of  their  accounts.  This  being  so 
the  executors  ordinarily  would  be  chargeable  with  inter- 
est on  the  amount  thus  appropriated  to  the  time  when 
the  account  was  settled ;  but  in  this  case,  I  am  of  the 
opinion  that  no  injustice  has  been  done  to  the  estate  in 
question  by  disallowing  the  interest  on  the  sum  thus 
appropriated,  for  the  reason  that  the  proof  shows,  that 
if  it  had  been  retained  it  would  not  have  earned  inter- 
est as  an  ordinary  investment.  Yet  the  trustees  might 
have  realized  some  interest  if  the  fund  had  been  depos* 
ited  in  a  trust  company,  and  it  seems  to  me  that  it  would 
be  a  wise  rule  to  adopt,  to  require  trustees,  after  diligent 
and  unsuccessful  e£fort  to  invest  the  funds  in  their  hands, 
in  ordinary  regular  securities,  to  deposit  the  fund  in  a 
trust  company  so  that  some  interest  may  be  realized, 
and  I  think  it  my  duty  to  recommend  this  practice, 
which  seems  not  to  have  been  generally  observed,  and 
I  make  this  suggestion  in  the  hope  that  it  may  become 
a  general  practice  hereafter ;  but  as  such  practice  does 
not  seem  to  have  prevailed  heretofore,  I  am  disinclined 
to  charge  the  trustees  interest  in  this  case  on  the  fund 
uninvested,  because  of  the  non-deposit  on  interest  in  a 
tnist  company. 

it  may  be  urged, — in  answer  to  the  suggestion  that 
no  injury  has  been  done  to  the  estate  by  the  appropria* 
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tion  of  the  so  called  commissionSy  because  of  the  inabil- 
ity of  the  trustees  to  make  investments, — that  the  trus- 
tees appropriating  these  funds  without  authority,  before 
they  had  been  set  apart  for  them,  should  be  held  to  have 
misappropriated  the  funds  of  the  estate,  and  so  rendered 
themselves  liable  for  interest  thereon  at  full  rates,  in 
analogy  to  the  rule  laid  down  by  the  courts  in  the  case  of 
the  ordinary  unlawful  use  of  the  f  ands  of  the  estate,  in 
the  business  of  the  trustee ;  but  the  analogy  does  not 
hold  good,  for  the  reason  that  they  have  taken  no  more 
than  they  would  have  been  entitled  to  reserve  in  their 
hands,  as  against  any  claim  which  might  have  been 
made  against  the  estate,  and  therefore  had  not  put  the 
fonds  of  the  estate  in  any  jeopardy,  for  they  could  not 
be  compelled  to  so  part  with  the  funds  of  the  estate^ 
as  to  leave  themselves  dependent  upon  the  uncertainty 
of  sufficient  funds  being  thereafter  realized  to  pay  their 
commissions,  or  turned  over  to  proceedings  to  recover 
them  back,  but  this  court  would  justify  them  in  retaining 
in  their  hands — though  not  in  appropriating  as  their 
own — a  sufficient  fund  to  cover  their  lawful  commissions 
to  be  awarded  on  settlement  of  their  account. 

I  am  therefore  of  the  opinion  that  the  report  of  the 
referee  should  be  confirmed,  and  that  the  application  of 
Washington  8.  Wheelwright  should  be  denied. 


Order  accordingly. 
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McLaughlin's  Will. 

In  tJie  matter  of  the  Probate  of  ths  last   WiU  and  Testa-- 

meat  of  Wm.  P.  McLaughlin. 

Intemperate  habits,  enfeebled  condition  and  eccentricities  do  not  dis- 
qualify a  testator,  unless  his  mind  is  so  affected  as  to  render  him  in- 
capable of  comprehending  the  condition  of  his  property,  or  his  rela- 
tions to  the  persons  who  were  or  shoald  be  the  objects  of  his  bounty 
or  the  scope  and  bearing  of  the  provisions  of  his  will. 

Unjust  prejudices  and  unreasonable  jealousies,  influencing  the  testator 
against  a  child,  are  not  (there  being  no  question  of  undue  influence) 
sufficient  to  avoid  the  wilL 

If  it  does  not  appear,  but  that  the  habitual  drunkard  was  always  able  to 
talk  coherently  and  understand  what  he  was  about,  and  it  appears 
that  he  was  entirely  rational  when  the  will,  drafted  by  himself,  was 
executed,  it  should  not  be  rejected. 

This  was  a  proceeding  for  the  probate  of  the  last 
will  and  testament  of  William  G.  McLaughlin,  de- 
ceased. 

Numerous  objections  to  the  probate  were  ffled  by 
Maria  S.  Moffatt,  one  of  the  daughters  of  the  deceased, 
who  received  a  bequest  of  but  $100.  The  widow  receiv- 
ed $3,500,  and  the  testator's  daughter  Zillah,  and  a  son 
A.lfred,  were  made  residuary  legatees.  Several  other 
bequests  preceded  the  above,  and  by  a  subsequent  clause 
he  provided  that  certain  deposits  in  Savings  Bank  in 
his  name  in  trust  tor  his  daughter  Zillah,  and  son  Alfreds 
should  belong  to  them  respectively. 

Smith  Sl  Woodward,  for  proponent. 
M.  B.  Field,  and  others,  for  contestant 

The  Sureogatb. — On  the  submission  of  the  case,  no 
question  was  raised  as  to  the  due  and  formal  execution  of 
the  will  in  question,  but  it  is  claimed  by  the  contestants 
counsel,  that  the  testator  was  not  competent  to  make 
a  will  at  the  time  the  instrument  propounded  was  exe- 
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ented,  on  account  of  Iiis  intemperate  habits  and  mental 
imbecility  or  derangement,  and  it  is  only  necessary 
therefore,  to  refer  to  the  testimony  of  the  subscribmg  wit- 
nesses, so  far  as  it  relates  to  the  mental  condition  of  the 
testator,  at  the  time  of  such  execution,  who  testified 
upon  that  subject  that  the  testator  was  of  sound  mind, 
memory,  and  understanding.  The  will  was  executed 
on  the  21st  day  of  May,  1875. 

Charles  P.  Buckley,  a  subscribing  witness,  testi- 
fied, that  he  was  an  attorney,  and  drew  the  will  in  ques- 
tion ;  that  deceased  was  a  searcher  in  the  office  of  re- 
ceiver of  t^xes  in  the  city  of  New  York,  and  spoke  to 
him  several  times  about  drawing  his  will ;  that  he  had 
an  interview  with  the  deceased  at  witness'  office  on 
the  subject  within  a  week  of  the  time  when  he  drew 
the  will ;  that  he  drew  a  draft  and  sent  it  to  deceased 
who  brought  it  back,  and  it  was  then  engrossed ;  that  he 
thinks  there  was  one  interlineation  of  a  word,  which 
did  not  iudicate  anything  in  particular ;  that  the  inter- 
view before  making  the  draft  of  the  will  continued 
about  two  hours ;  that  there  were  certain  amounts  left 
blank  in  the  memorandum  thereof  furnished  by  the 
testator,  which  were  filled  up,  but  the  scheme  of  the 
will  was  unchanged ;  thinks  there  was  a  blank  in  the 
amount  given  to  the  widow,  but  not  as  to  Mrs.  Moffat ; 
that  the  draft  was  delivered  to  the  testator  for  examina- 
tion tbe  day  before  the  will  was  executed;  that  the 
testator  read  over  the  will  as  executed  in  the  presence 
of  witness.  After  its  execution  it  was  put  in  an  envel- 
ope by  the  deceased,  who  wrote  his  name  thereon,  and 
left  it  sealed  up,  with  the  witness,  and  that  the  paper 
continued  iu  his  possession  until  testator's  decease 
when  he  gave  it  to  one  of  the  executors.  Witness  said 
he  never  saw  anything  to  indicate  that  the  deceased 
was  a  person  of  improper  habits.    David  M.  Adsall 
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the  other  subscribing  witness  testified  among  other 
things,  that  he  had  known  deceased  about  six  years ; 
that  he  engrossed  the  will  in  question,  and  testified  to 
the  formal  execution  of  the  will. 

Iduella  McLaughlin,  called  for  contestant,  testified 
that  she  was  the  widow  of  deceased,  was  married  to  him 
September  16th,  1872,  that  she  knew  deceased  when  he 
was  a  young  man,  when  he  was  a  very  lively  and  gay 
person ;  that  his  habits  became  intemperate ;  that  he 
was  a  steady  drinker ;  had  seen  him  intoxicated,  but  it 
was  not  of  frequent  occurrence,  it  was  not  of  daily  oc- 
currence.   About  a  year  and  a  half  before  his  death,  in 
May,  1875,  he  began  to  be  quite  feeble,  and  left  business 
in  June ;  went  away  for  his  health ;  attended  to  busi- 
ness daily  until  that  time ;  there  was  a  gradual  failure  of 
his  system  ;  noticed  it  about  the  last  of  May,  or  first  of 
June ;  the  disease  was  in  the  nature  of  consumption ;  he 
was  emaciated ;  he  was  naturally  a  lively  person,  and 
at  times  was  of  excitable  temperament ;  he  was  some- 
times very  abusive,  as  the  result  of  intoxication,  he, 
was  violent  at  these  times ;  that  at  one  time  she  found 
him  crouched  in  the  corner  of  a  dark  room  in  his  house 
about  ten  o'clock  in  the  evening,  he  was  warming  his 
hands  at  the  heater,  that  was  in  the  year  1875,  before 
June ;  did'nt  know  that  the  testator  had  hallucinations. 
Deceased  supi)lied  his  family  very  limitedly ;  cannot 
say  that  he  gave  them  what  was  necessary ;  has  brought 
home  improper,  decomposed  food ;  that  was,  she  thought 
in  the  fall  of  1874 ;  it  occurred  on  many  occasions ; 
he  went  out  of  town  for  his  health  to  New  Balti- 
more ;  witness  was  with  him  until  he  died ;  was  con- 
fined to  his  room  and  bed ;  that  she  never  had  any  know- 
ledge of  his  having  made  a  will ;  heard  it  the  next  day 
after  his  burial. 

On  cross-examination,  the  witness  testified  that  the 
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famDy  when  she  was  married,  consisted  of  testator's 
son  William,  his  daughters,  Maria  and  Zillah,  and  his 
son  Alfred;  that  William  died  in  January,  1874;  that 
Maria  is  married,  she  resided  at  home  till  February,  1875 ; 
deceased  was  not  present  at  the  marriage ;  never  knew 
testator  to  drink  in  the  morning ;  had  seen  him  under 
the  iflnuence  of  liquor  on  Sundays  when  he  would  be  at 
home ;  he  was  in  the  habit  of  drinking  when  he  was  at 
home,  in  the  evening  always ;  he  attended  to  his  business 
until  June  sixth,  1875;  that  when  she  found  him  in 
the  parlor  as  described,  he  was  under  the  influence  of 
liquor,  but  not  to  excess ;  he  knew  what  he  was  about, 
she  never  saw  him  so  intoxicated,  that  he  did  not  know 
what  he  was  about ;  that  he  was  a  very  nervous  man ; 
that  when  he  was  found  at  night  in  the  parlor,  he  was 
watching  to  see  if  his  son-in-law,  Moffatt,  came  to  the 
house ;  he  had  forbidden  him  the  house ;  he  wanted  to 
see  if  he  visited  it. 

Maria  Moffatt,  called  for  contestant,  testified  that  she 
lived  at  home  until  her  marriage  in  Februaiy,  1875, 
since  then  has  lived  in  Brooklyn,  but  visited  home ; 
that  her  mother  died  in  January,  1872 ;  that  her  father 
remarried  in  September,  18  "2 ;  that  her  age  was  twenty- 
eight  years ;  that  her  step-mother  died  November  ninth, 
1875 ;  that  she  worked  at  home  till  her  marriage ;  did 
servant's  work ;  that  there  was  a  servant  for  the  first  few 
years,  but  not  for  ten  years  before  she  left  home ;  that 
her  father  used  intoxicating  liquor  all  his  life-time ;  for 
the  last  few  years  used  it  to  a  great  excess,  three  of 
four  years  before  she  left  home;  it  made  him  very 
quarrelsome,  ugly,  he  found  fault  with  the  family  con- 
stantly ;  when  he  came  home  in  the  evening  he  would 
be  pretty  well  imder  the  influence  of  liquor,  cross  and 
quarrelsome ;  would  drink  after  he  came  home ;  used 
to  have  liquor  concealed  behind  a  box,  which  he  sup- 
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posed  good  folks  didn't  see,  in  his  room  near  his 
desk ;  woald  drink  of  it  occasionally  during  the 
evening ;  would  find  fkult  with  trifling  things ;  when 
he  got  entirely  under  the  influence  of  liquor  he  would 
perhaps  be  unable  to  speak  plain,  and  could  not  read ; 
would  come  home  very  late  at  night  for  about  a  year 
before  she  left  home;  sometimes  so  that  he  couldn't 
get  into  the  house,  and  she  opened  the  door  for  him,  and 
in  going  up  stairs  he  had  to  hold  himself  by  the  railing ; 
he  looked  very  pale,  and  very  bad;  after  such  occa- 
sion his  room  was  in  a  very  filthy  condition,  she  had  to 
take  care  of  it ;  that  she  had  seen  him  drink  in  the 
morning  frequently ;  kept  liquor  in  his  closet  in  bottles 
and  demijohns;  principally  whiskey;  she  had  seen 
him  drink  twice  or  three  times  ^in  the  morning ;  he 
usually  laid  abed  all  day  Sunday,  and  drank  continu- 
ally ;  that  the  last  year  she  remained  at  home,  he  was 
very  feeble,  travelled  very  slowly ;  very  often  pale, 
looked  like  a  walking  corpse.  He  would  say,  and  do 
things,  and  afterwards  deny  it ;  did  not  seem  to  remem- 
ber; would  frequently  deny  things  that  he  had  just 
said. 

On  cross-examination,  the  witness  testified,  that 
from  the  time  of  her  father' s  marriage  to  her  leaving, 
she  was  away  two  or  three  times,  two  or  three  weeks 
at  a  time ;  was  away  the  entire  month  of  February  at 
Stamford,  Connecticut ;  there  were  six  persons  in  the 
family,  the  others  helped  her,  but  that  she  did  the  prin- 
cipal work ;  that  she  was  in  the  habit  of  waiting  for  her 
father  until  he  came  home  at  night  at  11  or  12  o'clock, 
as  a  general  thing,  for  the  last  year  that  she  was  at 
home ;  that  before  that  time  he  was  in  the  habit  of 
coming  home  between  6  and  8  o'clock ;  that  she  had 
seen  him  drink  on  Sundays,  a  dozen  times  a  day ;  that 
her  father  was  65  years  old  when  he  died ;  that  her 
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father  did  not  approve  of  her  marriage ;  he  would  be 
restless  at  night,  and  make  a  noise ;  that  the  family 
would  be  kept  awake  by  the  noise,  and  were  afraid  he 
would  do  dangerous  things,  and  would  watch  him; 
heard  him  speak  to  the  rest  of  the  family;  would  make 
his  threats ;  give  his  opinion ;  that  is  the  reason  she 
supposed  her  father  was  opposed  to  her  marriage ;  that 
after  marriage,  on  her  return  from  Stamford  she  saw  her 
father ;  that  he  was  pleasant,  said  nothing  disagreeable, 
thought  he  had  been  drinking  some ;  that  she  had  not 
seen  him  since ;  that  his  objection  to  her  marriage  was 
that  her  husband  was  poor. 

Phineas  H,  Kingsland,  called  for  the  contestant,  tes- 
tified :  that  he  was  employed  as  examiner,  and  searcher^ 
in  the  Comptroller's  office  in  the  city  of  New  York ;  knew 
the  testator  at  lease  twenty  years ;  was  a  searcher  in  the 
tax  office ;  that  testator  frequently  employed  witness 
make  searches  for  the  assessments ;  that  he  was  in  the 
habit  of  meeting  him  almost  daily ;  considered  him  a 
very  frequent  drinker ;  especially  in  the  latter  part  of 
the  period ;  for  nine  or  ten  years  seemed  to  be  under  the 
influence  of  drink  pretty  much  every  day ;  never  in  such 
a  condition  that  he  could  not  go  about ;  when  under  the 
influence  was  talkative  and  sometimes  violent,  in  his 
expressions ;  was  apt  to  be  more  excitable  under  the  in- 
fluence of  liquor ;  towards  the  latter  part  of  his  life  was 
a  good  deal  aflfected  by  the  habit  of  drinking ;  seemed 
to  be  in  frail  health ;  went  up  and  down  stairs  with 
great  difficulty ;  during  the  last  year  of  his  life,  fell 
away  in  flesh,  the  face  became  thin  and  haggard ;  thinks 
he  was  weakened  in  body  and  intellect,  but  seemed  tol- 
erably capable  of  pursuing  his  routine  duties ;  during 
the  last  year,  while  he  was  in  the  office,  he  seemed  to  be 
very  irritable,  and  said,  and  did  a  great  many  things, 
that  would  cause  merriment,  especially  if  he  was  irritat- 
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ed  by  others ;  his  condition  was  such  that  his  remem- 
brance left  him,  because  of  his  prostrated  condition ; 
witness  did  not  employ  him  to  make  searches ;  it  was 
his  impression  his  mind  had  become  weakened  to  a  very 
great  extent ;  never  felt  that  he  was  irrational,  or  entire- 
ly irrational ;  this  applies  to  his  condition  at  any  time 
during  the  latter  period  of  his  life,  the  last  year,  whether 
under  the  influence  of  liquor  or  not ;  witness  considered 
him  an  habitual  drunkard. 

On  cross-examination,  witness  said  he  never  saw  him 
drunk,  but  once  or  twice ;  never  saw  him  when  he  seem- 
ed to  be  incompetent  to  take  care  of  himself;  that  he 
thought  he  was  a  man  of  rather  excitable  temperament, 
quick  temper ;  that  he  meant  that  his  intellect  was  not 
quite  so  vigorous  as  it  used  to  be. 

The  contestants  here  rested. 

Joseph  Farrington,  a  witness  called  for  the  propo- 
nent, testified :  that  he  was  a  physician,  and  had  been 
for  twenty  years,  and  attended  the  testator  from  the  2d 
of  November,  1867 ;  saw  him  occasionally  at  his  own 
house,  occasionally  met  him  in  the  street^  and  at  his  of- 
fice ;  had  attended  upon  him  i)ersonally,  and  upon  mem- 
bers of  his  family ;  the  last  visit  he  made  to  him  was  on 
July  6th,  1875 ;  visited  him  on  the  2d  and  6th  of  July ; 
that  so  far  as  he  had  occasion  to  judge  from  conversa- 
tion with  him,  he  never  saw  anything  that  indicated  any 
unsoundness  of  mind ;  he  made  no  particular  examina 
tion  except  as  to  his  illness ;  died  of  lung  disease ;  was 
occasionally  in  the  habit  of  visiting  the  family ;  usually 
visited  the  deceased  in  the  morning.  This  witness  was 
a  general  practising  physician. 

John  G.  Bolen,  a  witness  produced  for  the  propo- 
nent, testified :  that  he  knew  the  deceased  in  his  life- 
time over  sixty  years  intimately,  very  intimately ;  saw 
him  every  two  or  three  weeks ;  he  called  to  see  witness 
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occasionally  at  his  place  of  business ;  the  last  time 
he  saw  him  was  about  the  middle  of  May,  1875; 
had  a  conversation  with  him;  met  him  ...  in  the 
street;  looked  feeble;  asked  him  about  his  family; 
asked  him  if  he  had  made  his  will ;  he  said  "  No.'* 
Witness  said  he  would  advise  him  not  to  let  twenty- 
four  hours  go  over  hi»  head,  before  he  made  a  will ; 
he  said  he  would  think  of  it ;  saw  nothing  in  his  con- 
versation, or  conduct,  irrational ;  previously  he  had  con- 
versed with  him  about  the  terms  of  his  will;  three 
or  four  years  before  he  died  he  told  him  how  he  was 
going  to  make  it ;  that  he  intended  to  cut  off  his  daugh- 
ter Maria,  and  stated  the  reason,  that  he  would  some- 
times go  home,  and  find  Maria  away  for  two  or  three 
weeks  at  a  time,  and  he  didn't  know  where  she  was ; 
that  she  would  frequently  go  out  with  this  young  man ; 
that  he  decidedly  objected  to  the  young  man  because 
of  his  lazy  habits ;  was  too  lazy  to  earn  his  own  living, 
and  if  she  married  him  he  would  cut  her  off;  she  married 
him  afterwards ;  he  told  witness  that  several  times,  at 
different  interviews.  Witness  further  testified  that  he 
had  advised  the  widow  in  respect  to  this  probate ;  that 
he  advised  her  to  take  what  her  husband  left  her. 

Seymour  B.  Moody,  produced  for  proponent,  testi- 
fied as  follows :  that  he  was  employed  in  the  Bureau  of 
Water  Bates;  knew  the  deceased  some  eight  or  ten 
years;  had  business  intercourse  with  him;  for  the  last 
four  or  five  years — probably  every  week — making 
searches ;  conversing  about  buiness  in  the  oflice ;  con- 
versed with  him  firequently ;  that  he  seemed  perfectly 
rational. 

On  cross-examination,  he  testified  that  deceased 
used  more  or  less  liquor ;  but  witness  never  saw  him 
intoxicated ;  usually  saw  him  in  business  hci  rs ;  saw 
him  when  he  knew  he  had  been  drinking — ^frequently 
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a  daily  occurreuce— for  the  last  two  or  three  years 
of  his  life ;  the  last  year  of  his  life,  he  was  very  feeble 
in  health,  thin,  qaite  emaciated,  complexion  bad,  moved 
but  slowly ;  was  a  very  excitable  person,  unusually  so. 
Isaac  O.  Ehines,  for  proi>onent,  testified :  that  he  wsi» 
a  tax  searcher ;  had  been  so  for  twenty  years ;  knew  the 
deceased  about  seventeen  or  eighteen  years  before  his 
death ;  in  the  habit  of  seeing  him  almost  daily ;  had 
desks  in  the  same  office ;  conversed  with  him  very  fre- 
quently in  reference  to  tax  searches,  and  other  matters ; 
he  was  rational ;  was  sometimes  eccentric. 

On  cross-examination,  he  testified  that  towards  the 
last  of  his  life,  testator  was  very  weak,  and  pale ;  at 
times  moved  with  a  great  deal  of  difficulty ;  the  business 
of  the  office  was  usually  routine. 

John  S.  Vredenburgh,  for  proponent,  testified :  that 
he  was  connected  with  the  tax  office,  since  1847;  knew 
the  deceased  since  1856 ;  had  frequent  intercourse  with 
him  in  a  business  way ;  we  consulted  as  to  what  was 
proper  to  be  done  in  particular  matters  as  to  searches ; 
he  seemed  to  be  rational.  In  the  Spring,  of  1875,  he 
api)eared  as  usual ;  cannot  say  he  ever  saw  any  indicar 
tion  of  his  being  irrational;  he  was  excitable,  head- 
strong; in  the  Spring  of  1875,  he  was  very  much 
emaciated,  looked  very  sick,  hardly  fit  for  business ;  ho 
was  very  excitable,  particularly  when  contradicted  in 
argument ;  it  was  peculiar  to  him ;  he  was  in  a  bad 
way  as  long  as  witness  had  known  him,  but  latterly 
was  more  excitable;  his  bad  health  appeared  in  his 
actions ;  when  he  was  in  these  excited  conditions,  x>er- 
haps  he  was  irrational  to  a  certain  extent. 

This  is  substantially  all  the  material  testimony  that 
bears  on  the  questions  involved  in  this  probate. 

In  Tan  GtiysUng  v.  Tan  Kv/ren  (35  N.  Y.,  70)  Justice 
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Smith,  (delivering  the  opinion  cf  the  conrt)  cites  with 
approbation,  the  language  of  Judge  Davies  in  DeUvfield 
V.  Pa/rish  (25  N.  T.,  9),  to  the  eflfect,  that  it  is  essential 
that  the  testator  has  suflScient  capacity  to  comprehend 
perfectly  the  condition  of  his  property,  his  relation  to 
the  persons  who  were,  or  shonld,  or  might  have  been  the 
objects  of  his  bounty,  the  scope  and  bearing  of  the  pro- 
visions of  his  wilL 

He  mnst  in  the  language  of  the  case  have  sufficient 
active  memory  to  collect  in  his  mind,  without  prompting 
the  particulars,  or  elements  of  the  business  to  bo  trans- 
acted, and  to  bold  them  in  his  mind  a  sufficient  length 
of  time  to  perceive  at  least  their  obvious  relation  to  eacl^ 
other,  and  be  able  to  form  some  rational  judgment  in 
relation  to  tbem. 

A  testator  who  has  sufficient  mental  power  to  do 
these  things  is  within  the  meaning,  and  iutent  of  the 
Statute  of  wills,  a  person  of  souud  mind  and  memory, 
and  competent  to  dispose  of  his  estate  by  will. 

The  testimony  in  this  case  notwithstanding  the 
habits,  and  eccentricities  of  the  testator,  leaves  no  doubt 
in  my  mind,  that  his  mind  was  not  so  affected  by  his 
habitual  intemperance  as  to  render  him  incapable  of 
comprehending  the  condition  of  his  property,  or  his  rela- 
tion to  tlie  persons  who  were,  or  should  have  been  ob- 
jects of  his  bounty,  or  the  scope  and  bearing  of  the  i>ro- 
visions  of  his  will. 

In  Peck  V.  Carey  (27  N.  Y.,  9),  it  was  held  that  habit- 
ual intoxication,  not  the  actual  stimulus  of  intoxicating 
liquors  at  the  time  of  executing  the  will,  incapacitate<l 
the  testator  unless  the  excitement  were  not  such  as  to 
disorder  his  faculties,  and  i)erverti  his  judgment. 

Shelford  on  Lunacy^  at  p.  364,  says :  "  Intoxication 
is,  in  truth,  tei^iporary  insanity ;  the  brain  is  incapable 
of  performing  its  proper  functions,  there  is  temporary 
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mania  but  that  species  of  derangement  whin  tho  ex- 
citing cause  is  removed,  ceases,  and  sobriety  brings 
with  it  a  return  of  reason.  In  order  to  avoid  a  will 
made  by  an  intemperate  testator,  it  must  be  proved 
that  ho  was  so  excited  by  liquor,  or  so  conducted  him- 
self during  the  particular  act,  as  to  be  at  that  moment 
legally  disqualified  from  giving  effect  to  it." 

In  Leivis  v.  Jones,  (59  Barbj  ^45,)  it  was  held,  an 
habitual  drunkard  though  subject  to  the  control  of  a 
commission  was  not  necessarily  incapacitated  from 
making  a  valid  will.  There  is  no  doubt  that  the  intem- 
perate habits  of  the  deceased,  had  to  some  extent  af- 
fected his  physical  health,  and  his  temper,  and  it  may 
be  his  mental  capacity,  so  that  if  there  were  evidenc3 
showing  undue  influence,  that  condition  of  mind  would 
be  the  subject  of  consideration  as  to  the  effect  of  that 
influence  upon  his  mind,  and  his  disposition  of  his 
property,  but  in  this  case  there  is  not  even  a  sugges- 
tion of  undue  influence  upon  the  deceased  in  respect 
to  the  will  in  question,  or  any  of  its  provisions,  and 
the  argument  of  the  contestant's  counsel  against  the 
probate  seems  to  be  based  upon  the  allegation  of  injus- 
tice to  his  daughter,  Mrs.  MoflTatt,  who,  it  ai)pears  had 
been  attentive,  and  faithful  in  her  service  to  her  father 
and  his  family,  but  the  proof  also  shows  that  she  was 
married  against  his  will,  and  that  he  threatened  to  dis- 
inherit her  because  of  such  marriage. 

In  CIupp  V.  Fullerton,  (34  N.  Y.  190,)  it  was  held,  that 
it  was  not  sufficient  to  justify  the  rejection  of  a  will,  that 
the  testator  in  other  respects  competent,  entertained  a 
mistaken  idea  that  one  of  his  daughters  was  illegiti- 
mate, if  it  was  not  the  effect  of  insane  delusion,  but  of 
slight,  and  inadequate  evidence,  acting  upon  a  jealous 
and  suspicious  mind.  In  that  case,  Justice  Porter 
says :   "  The  right  of  a  testator  to  dispose  of  his  estate 


NEW  YORK  COUNTY,  APEIL,  1877.  .  ol  5 


M'LAUGnUX'S  WILL, 


depends  neither  on  the  justice  of  his  prejudices,  nor  tlie 
soundness  of  his  reasoning;  he  may  do  what  he  will 
with  his  own,  and  if  there  be  no  defect  of  testamentary 
capacity,  and  no  undue  influence,  or  fraud,  the  law  give.i 
effect  to  his  will  though  its  provisions  are  unreasonabb 
and  unjust." 

In  Seguine  v.  Seguine^  (3  Keyes,  663),  Justice  Wright 
says :  "  But  if  the  son  bad  been  wholly  disinherited,  not 
in  favor  of  the  brother,  but  of  parties  strangers  in  blood 
to  the  deceased,  it  would  be  no  ground  of  itself  for 
avoiding  the  instrument.  A  man  has  a  right  to  make 
whatever  disposition  of  his  property  he  chooses, however 
absard,  or  unjust." 

"  A  disposing  mind,"  said  Oresswell,  J.,  in  Earl  of 
Sefton  V.  Hopivood  ( I  Fost.  &  Fin.^  578),  "  does  not  mean 
that  he  should  make  what  other  people  think  a  reason- 
able will,  or  a  kind  will,  because  by  the  law  of  this 
country  he  has  absolute  dominion  over  his  own  proper- 
ty, and  if  he,  being  in  possession  of  his  faculties,  thinks 
fit  to  make  a  capricious,  harsh,  or  cruel  will,  you  have 
no  right  to  interfere :  that  would  be  to  make  his  will 
for  him,  and  not  allow  him  to  make  it." 

In  Reynolds  v.  Boot  (62  Barb.^  250,)  Justice  Mullin 
says :  "  It  is  a  mistake  to  suppose  that  the  testator  is 
bound  to  make  a  will  that  others  acquainted  with  him 
and  his  situation,  may  deem  best.  No  greater  injustice 
could  be  done  in  many  instances  by  a  testator  than  to 
so  dispose  of  his  property  as  to  be  what  the  world  would 
call  just." 

When  the  law  authorizes  a  person  to  make  such  a 
disposition  by  will  of  his  property  as  he  chooses,  it  pre- 
supposes that  a  person  of  sane  mind  may  be  influenced 
by  unjust  prejudices,  and  inexcusable  jealousies,  but  it 
does  not  authorize  the  court  to  make  a  will  for  him  or  jus- 
tify its  refusal  to  probate,  because  it  seems  unjust. 
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The  reason  alleged  by  the  testator  for  his  discrim- 
ination against  his  daughter  Mrs.  Moffatt,  seems  entire- 
ly unjust,  and  puerile,  and  yet  in  the  exercise  t>f  his  law- 
ful right  he  had  authority  to  make  just  such  an  un- 
worthy discrimination. 

Notwithstanding  the  intemperate  habits  and  eccen- 
tricities of  the  testator,  I  should  hesitate  to  deny  the 
probate  of  this  wil  I  if  the  testimony  of  any  single  wit- 
ness were  uncontradicted  in  respect  to  the  eiSfect  of  his 
intemperate  habits  upon  his  mind,  as  there  is  no  witness 
who  testifies,  that  he  was  ever  observed  to  be  incapable 
of  taking  care  of  himself,  when  most  under  the  influence 
of  liquor,  and  the  general  scope  of  the  testimony  is, 
that  he  was  always  able  to  talk  coherently,  and  to  un- 
derstand what  he  was  about,  and  the  testimony  of  the 
subscribing  witness  abundantly  shows  that  he  was  en- 
tirely rational,  when  he  executed  the  will.  Th^  terms 
of  the  will  itself  having  been  drafted  by  the  testator,  I 
think  gives  strong  evidence  of  a  sound,  and  disposing 
mind  ;  and  in  the  disposition  of  the  question  this  court 
can  not  safely  allow,  either  its  sense  of  justice  towards, 
or  sympathy  for  a  neglected  child  to  influeuce  it  to  set 
aside  the  intent^  and  will  of  a  sane  testator. 

Decree  admitting  the  will  to  probate  accordingly. 
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KERRIGAN  V.  KERRIGAN. 

:;ew  York  County.— HON.  D.  C.  CALVIN,  Surrogate.— May,  1877. 

Ej;brigan  v.  Kebkigan. 

In  the  matter  of  (he  Estate  of  James  Kerbigan,  de- 
ceased. 

Undcx  a  direction  in  a  will  to  pay  annually  a  8][)ecified  eum  to  a  grand- 
child of  the  testator  without  further  indication  of  the  time  of  pay- 
ment, the  first  payment  is  due  on  the  expiration  of  a  year  from  the 
testator's  death. 

Thd  general  rule  is  that  an  annuity,  or  periodical  stipend,  given  hy  Tvill, 
oommences  to  run  at  testator's  death,  hut  the  first  payment  i»  not  due 
until  the  expiration  of  the  first  specified  period  computed  from  his 
death. 

Payment  of  an  annuity  may  he  allowed  in  advance,  under  the  statute, 
(2  R.  S.  98  $$  82, 83)  where  the  assets  sufficiently  exceed  known  claims 
hut  the  legatee  muat  give  security  to  refund  if  deficiency  results.  If 
the  legatee  is  a  minor,  the  general  guardian  receiving  the  payment 
must  in  addition  to  such  security  which  is  for  the  henelit  of  other  per- 
sons interested  in  the  estate,  give  security  to  the  minor  under  i^R, 
S.  91  $  47,  for  the  faithful  application  of  the  money,  &c.,  unless  the 
security  already  given  by  the  general  guardian  was  fixed  in  view 
of  the  minor's  interest  in  the  legacy. 

An  order  requiring  executors  to  make  payment  of  a  legacy  should  not 
be  granted  without  reasonable  notice  to  the  executors ;  but  if  it  is 
so  granted  and  the  executora  are  before  the  court,  the  relief  may  be 
granted. 

This  was  an  application  to  vacate  or  modify  an  or- 
der made  in  tlie  matter  of  the  estate  of  James  Kerrigan 
deceased,  ordering  the  executor  and  executrix  to  i)ay 
forthwith  to  the  general  guardian  of  Margaret  Kerrigan 
$300,  given  by  testator's  will  in  the  following  language ; 
"  I  further  order,  and  direct  my  executor  and  executrix 
hereinafter  named,  to  pay  annually  the  sum  of  $300,  to 
each  of  my  grandchildren  hereinafter  named,  to  wit : 
Margaret  Kerrigan,  &c.,  to  be  paid  during  the  minority 
of  said  grandchildren,  to  the  legally  appointed  guar- 
dian," &c. 

It  appeared  that  the  testator  died  November  17th, 
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1876,  and  the  only  question  raised  was  as  to  the  time 
when  the  annuity  became  payable. 

F.  F.  Van  Dkrveer, /or  the  executor. 
£.  D.  Brown,  t»  qppoaiUon, 

The  Surrogate. — The  counsel  for  the  petitioner 
urges,  that  the  annuity  is  payable  immediately  on  the 
death  of  the  testator,  because  it  has  been  held  that 
a  legacy  given  for  the  support  of  an  infant,  bears  inter- 
est from  the  date  of  the  death  of  the  testator ;  and  .he 
reasons,  that  interest  begins  to  run  because  of  the  non- 
payment of  what  is  in  fact  payable.  This  undoubtedly 
is  plausible  reasoning,  but  the  exception  in  favor  of 
infants  which  allows  interest,  does  not  necessarily  car- 
ry with  it  the  idea  that  the  principal  is  payable  at  the 
time,  when  the  interest  under  that  exceptional  rule  is 
allowable.  Indeed  the  language  of  the  will  in  this  case 
requires  the  payment  of  the  $300,  annually ;  in  other 
words — it  is  to  be  made  an  annual  payment,  and  there- 
fore in  order  to  be  an  annual  payment,  it  must  at  least 
run  one  year  before  the  payment,  else  it  would  be  a 
I)ayment  in  advance,  instead  of  annually. 

According  to  Willia'nis  on  UxecutorSy  page  1192,  if 
an  annuity  be  given  by  will,  it  shall  commence  imme- 
diately from  the  testator's  death,  consequently,  the  first 
I)ayment  shall  be  made*  at  the  expiration  of  a  year,  next 
after  that  event ;  where  the  annuity  is  expressly  directed 
to  commence  within  a  year,  as  of  the  first  quarter  day 
after  the  testator's  death,  or  where  the  annuity  is  given 
with  direction  that  it  shall  be  paid  monthly,  the  money 
will  be  due  at  the  first  quarter  day,  in  the  former  case, 
and  at  the  end  of  the  first  month  after  the  testator's 
death,  in  the  latter,  although  not  payable  by  the  execu- 
tor till  the  end  of  a  year. 

According  to  Roper  on  Legacies^  pago  876,  if  the  be- 
quest be  merely  in  the  form  of  an  annuity,  as  a  gift  to 
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B.  of  an  annuity  of  $100  for  life,  the  first  payment  will 
be  due  at  the  end  of  the  year  after  the  testator's  death ; 
but  if  a  disposition  be  of  a  sum  of  money,  and  the  in- 
terest of  it  is  given  as  an  annuity  to  B.  for  life,  the  first 
payment  will  not  accrue,  before  the  expiration  of  the 
second  year,  after  the  death  of  the  testator. 

In  Griswold  v.  Gristoold  (4  Brad.j  216),  it  was  held 
that  where  a  will  provided  for  payment  of  an  annuity 
to  the  testator  widow  in  quarterly  j^ayments  on  the 
first  Monday  of  January,  April,  July,  and  October;  to 
commence  immediately  after  the  testator's  decease,  who 
died  August  4th,  that  there  should  be  no  apportionment, 
and  that  the  full  quarterly  payment  became  due  on  the 
first  Monday  of  October  succeeding  testator's  death. 
In  that  case.  Surrogate  Bradford  said,  "The  testa- 
tor died  on  the  4th  day  of  August,  1856,  and  it  is  claim- 
ed that  the  first  instalment  of  the  annuity  became  in 
stantly  due  on  his  decease.  I  think  otherwise.  The 
language  of  the  will,  calls  in  the  first  instance  for  a  cer- 
tain sum  annually.  Had  there  been  no  specific  direc- 
tion the  first  payment  would  have  become  due  at  the  end 
of  the  year,  but  the  provision  for  quarterly  payments 
anticipates  this  psriod.  I  entertain  no  doubt  that  in 
the  absence  of  a  time  being  fixed  for  the  payment  of  an 
annuity,  it  does  not  become  payable  until  the  end  of  a 
year  from  the  decease  of  the  testator,  and  that  the 
question  weather  it  bears  interest  or  not  is  not  control- 
ling upon  that  questioup'' 

It  is  quite  evident  tnat  this  n^le  ought  to  prevail 
because  if  the  annuitant  should  die  before  the  end  of  the 
year,  she  would  not  be  entitled  to  the  full  annuity,  if 
to  any,  and  the  executor,  I  think,  would  not  be  exonera- 
ted, if  he  should  pay  before  the  end  of  the  year  in  such 
event. 

But  the  law  has  made  a  wise  provision  to  meet  the 


520  CASES  IN  THE  SURROGA  FES'  COURTS. 


KERi:iGAN  V.  KEimiOAsr. 


necessities  of  such  a  case  by  permitting  payment  under 
the  order  of  this  court,  on  giving  security  for  the  return 
of  such  portion  advanced  with  interest  whenever  requir- 
ed, where  it  shall  appear,  that  there  is  at  least  one-third 
more  of  assets  in  the  hands  of  the  executor  than  will  be 
suflBcient  to  pay  the  debts,  legacies,  and  known  claims 
against  the  estate.   (2  Rev.  Stat,  98,  §^  82,  83). 

This  security  is  designed  to  protect  other  parties  in- 
terested in  the  estate. 

2.  Eev.  Stat  91,  section  47,  provides  for  the  payment 
to  the  general  guardian  of  a  minor,  who  shall  be  requir- 
ed to  give  security  to  the  minor  to  be  approved  by  the 
Surrogate  for  the  faithful  application  of  and  accounting 
for  such  legacy,  and  this  security  is  required  to  protect 
the  rights  of  the  minor.  If  as  such  general  guardian  in 
this  case  security  has  not  been  given  to  cover  the  inter- 
est in  this  estate,  then  the  security  provided  by  both 
sections  should  be  given,  but  if  on  the  contrary  the  g-en- 
eral  guardian  in  question  was  appointed  subsequent  to 
the  probate  of  the  will  in  question,  and  has  given  secu- 
rity with  reference  to  this  estate  as  such  guardian,  only 
such  security  will  be  required  as  is  provided  in  the  83d 
section  above  cited. 

The  order  directing  payment  by  the  executors  to  the 
guardian  was  improvidently  granted,  without  conformi- 
ty to  the  82d  section  of  the  statute  above  cited,  which 
required  reasonable  notice  to  the  executors  of  the  aj)- 
plication ;  but  as  the  executors  are  now  before  the  court, 
I  think  the  relief  contemplated  by  the  statute  above 
cited  may  be  granted  on  this  motion,  and  an  order  may 
be  entered  so  modifying  the  former  order  as  to  allow 
the  executor  to  pay  to  the  guardian  the  sum  of  $300 
for  the  support  of  the  infant,  on  his  giving  such  securi- 
ty as  is  required  by  the  statute. 

Order  accordingly. 
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Mattee  of  Aokerman. 

In  the  matter  of  the  Estate  of  Susannah  Aokerman, 

deceased. 

• 

An  annuitant  sixty -six  years  of  age,  Trhohad  been  accastomed  to  call  on 
the  execntoriegalarly  and  frequently  for  his  money,  on  which  he  wae 
dex)endent  for  support,  left  his  abode  in  May,  T?ithout  indicatiug  an 
intent  of  remaining  absent,  and  was  never  afterwards  heard  from. 
During  the  same  month  he  had  called  and  received  about  half  a  year's 
income.  His  physician  testified  that  at  the  time  when  he  disappear- 
ed he  was  suffering  from  io curable  disease,  under  which  he  could  not 
have  survived  more  than  three  months.  Held :  That  these  facts  were 
sufficient  to  sustain  a  finding  that  his  death  during  the  fall  of  the 
same  year  might  be  presumed. 

This  was  a  motion  to  confirm  the  report  of  a  referee 
appointed  to  take  testimony  as  to  the  death  of  Jacob 
Ackerman,  a  legatee  under  the  will  of  Susannah  Acker- 
man,  deceased. 

The  referee  found  as  matter  of  fact  that  said  Jacob 
Ackerman,  in  May,  1872,  then  aged  about  G6  years,  left 
the  house  of  his  brother-in-law,  Hohokus,  with  whom  he 
had  re-sided  about  a  year,  without  indicating  any 
intention  of  remaining  absent,  though  shortly  i)revious 
he  had  expressed  a  wish  to  go  to  Baltimore  where  he 
had  formerly  resided  with  MA.  Manly  and  IMrs.  Jack- 
eon.  He  was  dependent  for  support  upon  the  income 
derived  under  the  will  of  the  deceased,  amounting  to 
about  $300  per  annum,  and  was  in  the  habit  of  calling 
upon  the  executor  in  New  York,  at  stated  periods  for 
the  money.  The  last  call  was  in  May,  1872,  when  he 
received  $142,  after  which  time  he  made  no  further  de- 
mand, and  has  not  been  seen  by  the  executor. 

Prior  to  May,  1872,  he  was  broken  down  in  health, 
and  suffering,  according  to  the  testimony  of  his  physi- 
i  ian,  from  three  i)rogressive,  incurable  diseases,  and  the 


C23  CASES  IN  THE  SURROGATES*  COURTS. 

MATTER  OF  ACKERMAN. 

opinion  of  the  physician  was,  that  he  could  not  have 
survived  more  than  three  months  after  that  date.  Dili- 
gent inquiry  had  been  made  in  respect  to  him,  and  no 
information  could  be  derived  as  to  his  being  alive,  nor 
of  his  arrival  in  Baltimore.  When  he  left,  he  was  an- 
ticipating the  increase  of  his  income,  after  May  1st, 
1872,  by  reason  of  the  expiration  of  a  long  lease  held 
upon  property  belonging  to  the  estate,  and  was  in  the 
frequent  habit  of  asking  the  executor  for  more  money. 
The  referee  found  that  these  facts  afforded  a  satis- 
factory and  reasonable  presumi)tion  of  the  death  of  the 
said  Jacob  Ackerman,  during  the  fall  of  1872. 

Sackett  &  Lang, /or  the  petitioner. 

The  Surrogate. — The  only  question  to  be  consid- 
ered is,  whether  the  proof  recited  raises  a  presumption 
of  the  death  of  said  Jacob  Ackerman^  at  the  time  when 
it  is  found  by  the  referee  to  have  occurred. 

In  OiypenJieim  v.  Wolf  (3  Sanf..  Ch.  571)  it  appeared 
that  Wolf  departed  from  New  York  for  Liverpool,  in 
the  steamship  President,  on  the  11th  day  of  March; 
1841.  The  vessel  was  never  afterwards  beard  from. 
Wolf's  brother,  as  his  general  attorney  in  fact,  deliv- 
ered certain  securities  belonging  to  him  to  the  plaintiff, 
against  advances  made  by  the  plaintiff  to  take  up  cer- 
tain notes,  and  in  May,  1841,  transferred  additional  se- 
curities for  the  same  purpose ;  and  in  August,  in  the 
same  year,  on  proof  of  the  facts  relative  to  Wolfs  sup- 
posed death,  letters  of  administration  were  granted  to 
the  Public  Administrator  on  his  estate.  In  discussing 
the  question  as  to  the  death  of  Wolf,  the  Vice  Chancel- 
lor said:  "The  usual  time  for  steam  passages  across 
the  Atlantic,  from  New  York,  has  been  14  or  15  days ; 
the  longest  i)assages  have  not  exceeded  23  or  24  days. 
At  page  57G,  ho  says,  referring  to  the  steamer,  "  the 
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fact  tbat  she  had  resources  of  sails  and  steam,  thus 
doubling  her  chance  of  making  some  port  in  case  of 
disaster;  and  the  impenetrable  cloud  that  has  always 
hung  over  her  end,  liead  the  mind  irresistibly  to  the 
conclusion  that  she  must  have  gone  to  the  bottom  be- 
fore she  had  been  six  weeks  out  of  New  York ;  and  the 
strong  probability  is,  that  she  was  lost  a  few  days  after 
her  departure.^ 

In  Sheldon  v.  Ferris  (45  Barb.j  124)  one  Engel  dis- 
appeared about  the  year  1 856,  and  was  not  heard  from 
at  the  time  of  the  trial  of  the  case,  and  the  question 
arose  as  to  his  death,  and  the  time  of  his  death,  and 
]ilr.  Justice  Ingraham  at  page  128  says :  "  It  was  said, 
that  there  was  no  proof  of  Engel's  death;  it  is  true  there 
is  no  direct  proof,  but  his  absence  for  8  years  without 
being  seen,  or  heard  of,  warrants  the  presumption  of 
his  death,  and  when  to  this  is  added,  the  proof  of  his 
frequent  declaration  of  intent  to  commit  suicide,  this 
presumption  is  strengthened,  and  will  warrant  the  con- 
clusion, that  his  death  occurred  about  the  time  of  his 
disappearance.  ^ 

In  Merritt  v.  Tliomjyson  (1  Hilton^  550),  it  was  held  that 
where  an  ordinary  voyage  is  four  mouths,  and  seven- 
teen months  elapsed  without  any  tidings  of  the  vessel, 
the  master  and  crew  will  be  presumed  to  be  dead. 

In  Eagle  v.  Emmet  (4  Brad/.  117),  the  general  rule 
is  stated  to  be  that  a  party  absent  seven  years  without 
intelligence  of  his  living,  is  presumed  to  be  dead,  and 
that  the  length  of  time  may  be  abridged,  and  the  pre- 
sumption applied  earlier,  by  proof  of  sufficient  circum- 
stances tending  to  show  death,  within  a  certain  period. 

In  0'  Gara  v.  Eisenlohr  (38  N .  Y. ,  290),  it  is  stated  that 
it  is  a  general  rule  that  the  law  presumes  the  continu- 
ance oflife,  and  will  not  presume  death  uutilan  absence 
of  seven  years,  without  being  heard  from. 


ow 
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The  proof  in  this  case  raises  a  reasonable  presump- 
tion that  Ackerman  died  within  three  months  of  his 
departure  from  Hohokus.  The  testimony  of  the  physi- 
cian renders  it  improbable  that  he  could  live  long  after 
that  time  Uis  entire  dependence  upon  the  income  of 
the  estate  in  question,  his  regular  and  frequent  calls  for 
the  same  before  his  departure,  and  his  failure  to  call 
thereafter,  all  in  my  opinion  combine  to  justify  the  con- 
clusion reached  by  the  referee. 

Order  accordingly. 


New  York  County. -HON.  D.  C.  CALVIN,  Surrogate.— Mat,  1877. 

FiSHEB  V.  BrITTOK. 

In  tlie  matter  of  tlie  Estate  of  Elijah  FiSEnsii,  deceased. 

Annual  resta  for  the  purpose  of  giving  the  guardian  a  higher  rate  of  com. 
missions  than  would  be  allowed  on  the  aggregate  of  the  account  con- 
not  generally  be  made,  unless  the  guardian  has  Hied  his  account  annu* 
ally,  or  at  intervals.* 

But  where  the  guardian's  account  makes  annual  rests  for  the  purpose  of 
charging  himself  with  interest  on  the  fund  in  his  hands,  the  commis- 
sions may  be  computed  on  the  aggregates  at  each  rest. 

This  was  a  proceeding  on  the  accounting  of  Dexter 
B.  Britton,  guardian,  &c.,  of  Alexander  M.  Fisher.  The 
account  was  filed  with  annual  rests,  and  credit  for  com- 
missions at  the  rate  of  two  and  one-half  per  cent,  for 
receiving,  and  the  same  rate  for  paying  out,  at  each 
annual  rest. 

Objections  were  filed  to  the  account  by  the  ward,  al- 
leging that  there  was  an  overcharge  for  commissions. 

C.  W.  Bangs,  for  ilie  guardian, 

♦Compare  Cram  v.  Cram,  ante  p.  244. 


J 
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The  Surrogate. — ^None  of  the  papers  submitted  to 
me  show,  whether  or  not  the  guardian  has  filed  his  an- 
nual account,  as  required  by  law.  But  on  search  of  the 
records  of  this  office  no  account  seems  to  have  been  filed, 
and  therefore  according  to  the  well-settled  rule,  the 
guardian  is  not  entitled  to  charge  his  commissions  in 
annual  rests. 

In  Morgan  v.  Hannas  (13  Ahb.  Pr.,  N.  8.,  3G1),  Judge 
PoLGER  stated  the  general  rule  to  be  that  annual  rests 
of  the  accounts  of  an  executor,  or  other  trustee  cannot 
be  taken  for  the  purpose  of  allowing  him  commissions 
at  full  rates  upon  the  balance  then  found ;  but  where  an- 
nual rests  are  required  by  the  special  direction  of  a  coiu*t 
for  the  sake  of  charging  the  trustee  with  interest,  or  by 
rule  of  court,  or  by  the  provisions  of  the  statute,  then 
full  commissions  may  be  computed  upon  the  funds,  ex- 
cluding the  investment  of  the  principal. 

A  guardian  is  required  by  statute  to  file  accounts 
with  the  Surrogate  each  year,  and  his  accounts  will  then 
show  nec3ssarily  annual  rests,  and  if  he  has  made  his 
accounts  annually,  or  at  intervals,  he  may  be  allowed 
commissions  in  full  upon  each  account. 

But  the  account  as  rendered  by  the  guardian  makes 
annual  rests,  and  he  charges  himself  with  interest  on  the 
fund  in  his  hands  for  the  succeeding  year  respectively, 
and  having  made  rests  for  that  purpose,  he  is  entitled  to 
his  commissions  at  2J  per  cent,  for  receiving,  for  the 
first  thousand  dollars;  1^  per  cent.,  on  the  balance  as  it 
does  not  exceed  J9,000  in  any  instance,  and  2i  on  sums 
paid  out  to  the  amount  of  one  thousand,  IJ  per  cent,  for 
the  amount  paid  out  over  and  above  that  sum,  and  the 
account  should  bo  corrected  in  that  respect,  where  there 
has  been  a  charge  of  fall  commissions  of  2J  per  cent, 
on  any  sum  above  $1,000. 

Order  accordingly. 
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New  York  County.— HON.  D.  C.  CALVIN,  Surrogate.— April,  1877. 

OuRRAN  V.  Sears. 

Jnthematterof  the  probate  of  the  last  Will  and  Testament 

of  Edward  J.  Sears,  deceased. 

Under  the  provisions  of  the  act  of  1870,  (Laws  of  1870,  Chap.  350),  the 
Sorrogate  of  New  York  County  has  full  power,  authority  and  jurisdic- 
tion, ux)on  proceedings  for  the  probate  of  a  will,  to  pass  upon  tlio  va- 
lidity, construction  or  legal  effect  of  any  of  the  dispositions  of  the  will 
when  called  in  question  by  any  of  the  heirs,  next  of  kin,  legatees  or 
devisees,  as  amply  and  conclusively  as  the  Supreme  Court  may  do. 

But  the  Surrogate  should  refuse  Jurisdiction  in  such  a  case  unless  all  the 
parties  interested  in  the  controversy  are  brought  before  him. 

A  devise  to  the  trustees  of  an  incorporated  college,  and  their  successors 
forever  in  trust,  &C,  Held:  To  vest  the  estate  devised  in  the  college  as 
a  corporation. 

A  devise  to  an  incorporated  college  for  its  legitimate  purposes,  subject  to 
the  payment  of  an  annuity  by  the  devisee  to  the  testator's  widow  for 
life,  ndd:  Valid.  In  this  respect,  there  is  no  distinction  between  a 
devise  of  realty  and  a  bequest  of  personalty. 

The  act  of  1860,  (Laws  of  1860,  Chap.  360)  prohibiting  bequests,  Ac,  to 
charitable,  literary,  &,c.,  instiutions  of  more  then  one-half  of  testator's 
estate— construed  and  applied.  And  Held:  That  the  Surrogate  will 
not  undertake,  by  reference  or  otherwise,  to  ascertain  the  amount  of 
the  devise,until  the  party  interested  in  the  disputed  devise  is  brought 
in ;  and  in  the  meantime  probate  will  be  suspended. 

This  was  a  proceeding  for  the  probate  of  the  last 
will  and  testament  of  Edward  J.  Sears,  deceased. 

Objections  were  interposed  by  Sarah  Ciirran  and 
Maria  Sears,  sisters,  and  Mark  Sears,  a  brother  of  the 
testator. 

There  was  no  question  as  to  the  due  execution  of 
the  will,  and  the  contestant  waived  all  objections  to  the 
probate  of  the  will  as  a  will  of  personal  property.  It 
was  contended  that  the  will  could  not  be  admitted  as  a 
will  of  real  property,  on  the  ground  of  the  invalidity  of 
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tho  seventh  clause  of  the  will  disposing  of  the  testator's 
real  estate. 

The  grounds  of  the  objection  were : 

Firstj  that  the  devise  to  the  trustees  of  Manhattan 
College  and  their  successors  was  to  them  and  not  to 
the  college. 

Second  J  that  if  the  devise  were  held  to  be  adverse  to 
the  college,  it  was  void,  because  the  college  had  no  capa- 
city to  take  and  hold  tho  property  in  trust. 

The  seventh  clause  of  the  will  was  as  follows : 

"  Seventhj  I  give  and  devise  all  my  real  estate,  consist- 
ing of  two  brown  stone  houses,  and  the  lots  on  which 
they  are  erected,  viz :  House  and  lot  No.  244  E.  49th 
street,  between  2d  and  3d  Avenues,  and  the  house  and 
lot  106  East  Cist  street,  between  Lexington  and  4th 
Avenues,  in  the  city  of  New  York,  to  the  trustees  of 
Manhattan  College  in  the  city  of  New  York,  and  their 
successors  for  ever,  in  trust  to  receive  the  rents,  issues, 
and  profits  thereof,  to  apply  the  same  to  the  use  of 
said  Manhattan  College  for  the  following  purpose,  to 
wit .  To  found  and  maintain  a  Latin  professorship  iu 
said  college  to  be  called  the  Sears  professorship.'' 

The  foregoing  devise  is  made  to  said  trustees  on 
the  express  conditioriy  that  out  of  the  rents,  issues  and 
profits  of  said  real  estate,  the  said  trustees,  and  their 
successors  shall  pay  to  my  wife,  Catherine  Irwin  Sears, 
an  annuity  of  81,000  per  annum  for  and  during  the 
term  of  her  natural  life,  the  same  to  be  paid  to  her  in 
monthly  or  quarterly  payments  as  the  said  Catherine 
Irwin  Sears  may  elect. 

"  After  the  death  of  my  said  wife,  but  not  before,  I 
authorize  and  empower  the  said  trustees,  and  their  suc- 
cessors, intheii  discretion,  to  sell  any,  or  all^the  real  estate 
hereby  devised  in  trusty  viz.:  the  two  houses  and  tho 
lots  above  mentioned,  and  invest  the  proceeds  thereof, 
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and  from  time  to  time  to  change  the  said  investments 
as  they  may  be  advised,  and  to  receive  the  rents,  profits, 
issues,  interest,  and  income  thereof,  arising  from  such 
investment,  and  to  apply  the  same,  in  the  same  manner, 
ai^d  upon  the  sapie  trusts  as  those  on  which  said  real 
estate  is  devised." 

John  P  vne,  for  opponent. 

Dbveun,  ^Iillrr  a.  Trull,  for  Manhiitan  College, 

D.  M.  Shaw  &  Edward  Pattbbson,  for  oonieetante. 

The  Surrogate. — The  first  question  to  be  cor- 
sidere^l  in  this  matter  is,  whether  this  court  has  the 
power  to  determine  this  question. 

Prior  to  the  statute  of  1870,  chapter  359,  (applicable 
to  the  Surrogate  of  this  county  only),  the  Surrogate 
had  no  authority  to  construe  wills,  except  so  far  as  it 
became  necessary  on  the  final  accounting,  and  the 
proponent's  counsel  objects  to  the  jurisdiction  of  the  Sur- 
rogate to  pass  upon  the  questions  sought  to  be  raised 
by  the  counsel  for  the  contestants. 

This  enquiry  must  be  answered  by  the  language  of 
the  act,  and  the  reasonable  inferences  to  be  drawn 
therefrom,  as  this  court  is  one  of  peculiar  and  special 
jurisdiction,  and  can  only  exercise  the  jurisdiction  and 
powers  by  which,  a  favorable  construction  of  the  stat- 
ute are  found  to  have  been  conferred  upon  it. 

Redfidd  on  Surrogates^  page  22,  says :  "  The  principle 
is  now  fully  established  by  authority  and  practice,  that 
although  where  the  statute  directs  the  Surrogate  to  pro- 
ceed in  any  certain  way,  he  must  proceed  in  that  wuy 
and  no  other ;  yet,  if  justice  demands  that  in  regard  to 
some  subject  that  is  within  his  jurisdiction  he  should 
exercise  an  incidental  power  which  has  not  been  express- 
ly given  to  him  by  the  statute,  he  should  not  for  that 
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reason,  decline  to  exercise  it."  In  the  matter  of  Bnck 
( 1 5  -4.66.  Pr.j  12),  Judge  Daly,  sitting  as  Surrogate, 
held,  that  in  all  matters  submitted  to  their  cognizance, 
Surrogates  are  authorized  to  proceed  according  to  the 
course  of  courts,  having  by  the  common  law,  jurisdic- 
tion of  such  matters,  except  so  far  as  they  are  restricted 
by  statute,  and  they  have  such  incidental  i)owers,  as  are 
necessary  to  carry  those  which  are  given  them  into  effect, 
and  the  eleventh  section  of  the  act  of  1870,  above  refer- 
red to,  provides  that  in  any  proceding  before  the  Sur- 
rogate of  the  County  of  New  York,  to  prove  the  last 
will  and  testament  of  any  deceased  person,  as  a  will  of 
real  or  personal  estate,  or  both,  in  case  the  validity  of 
any  disposition  contained  in  such  will  is  contested,  or 
their  construction  or  legal  effect  called  in  question  by 
any  of  the  heirs  or  next  of  kin  of  the  deceased,  or  any 
legatee,  or  devisee,  named  in  the  will,  the  Surrogate 
shall  have  the  same  power,  and  jurisdiction,  as  is  now 
vested  in  and  exercised  by  the  Supreme  Court,  to  pass 
upon,  and  determine  the  true  construction,  validity,  and 
legal  effect  thereof;  and  the  same  section  provides  for 
the  entry  of  his  decision  in  his  minutes,  and  for  the  re- 
view by  appeal  by  any  of  the  heirs,  next  of  kin,  lega- 
tees, or  devisees,  in  the  same  manner,  and  with  the  same 
effect  as  appeals  may  be  taken  from  his  decision  admits 
ting  or  refusing  probate.  The  effect  of  this  statute  has 
been  the  subject  of  considerable  discussion  on  the  part 
of  the  profession,  but  it  seems  never  to  have  been  judi- 
cially determined. 

The  principal  objections  which  have  been  urged 
against  the  general  authority  of  the  Surrogate  of  this 
county,  to  entertain  jwoceedings  for  the  construction  of 
wills,  are  firsts  that  that  jurisdiction  has  hitherto  been 
exclusively  vested  in  she  courts  exercising  equitable 
authority,  and  second^  that  there  is  no  provision  in  the 
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act  in  question  or  otherwise,  for  the  citing  of  legatees 
or  devisees,  for  the  purpose  of  such  construction. 

When  these  questions  were  first  raised,  I  was  inclin- 
ed to  the  opinion  that  in  consequence  of  these  defects  or 
i>niissions  of  the  statute,  it  would  be  unwise  for  this  court 
to  entertain  jurisdiction  for  the  purpose  of  a  construction 
of  a  will  except  so  far  as  such  determination  became 
necessary  in  passing  upon  the  probate  of  the  will ;  but 
upon  a  more  careful  examination  of  the  terms  of  the 
section,  it  is  quite  clear  to  my  mind  that  the  Legislature 
intended  by  it  to  confer  upon  the  Surrogate  of  this 
county  full  power,  authority,  and  jurisdiction,  upon 
probate,  to  pass  upon  the  validity  of  any  of  the  dispo- 
sitions of  said  will  which  should  be  contested,  and  upon 
their  construction  or  legal  effect,  when  called  in  ques- 
tion by  any  of  the  heirs,  next  of  kin,  legatees,  or  devisees 
as  amply,  and  conclusively  as  the  Supreme  Court  may 
do,  and  1  am  of  the  opinion  that  it  is  my  duty  to 
accept  that  jurisdiction  and  respcfnsibility,  whenever 
presented.  And  when  the  act  in  question  confers 
that  jurisdiction  and  defines  its  effect  upon  the  parties 
interested,  I  entertain  no  doubt  of  my  authority  as  an 
incident  to  the  performance  of  that  duty  to  bring  in 
all  the  parties  interested  for  that  purpose ;  but  I  am 
equally  clear  in  the  opinion  that  where  a  case  has  been 
submitted  to  me,  without  such  i)arties  being  called  in, 
I  ought  to  refuse  to  exercise  the  jurisdiction  except  so  far 
as  it  may  become  necessary  for  the  purpose  of  i)assing 
upon  the  probate  of  the  instrament  in  question,  as  a 
will  of  real  and  personal  property,  until  such  parties 
are  brought  in. 

It  is  conceded  by  the  counsel  for  both  parties,  that 
Manhattan  College  in  question  was  incorporated  by  the 
regents  of  the  University  under  the  authority  conferred 
upon  thom.  Chapter  184  of  the  Laws   1853,  andr  efer- 
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ence  to  that  chapter  shows  that  such  organization  is 
under  the  authority  of  trustees  who  liave  the  manage- 
raent  of  the  college,  and  the  act  provides  for  such  college 
holding  and  possessing  real  and  personal  property  to 
an  amount  specified. 

The  next  question  to  be  determined  is  whether  the 
will  in  question  by  the  seventh  subdivision  devised  the 
real  estate  to  the  trustees  as  individuals^  rather  as  con- 
stituting the  corporation  of  Manhattan  College,  and  it 
is  claimed  by  the  learned  counsel  for  the  contestant, 
that  the  devise  in  question  was  to  the  trustees,  as  con- 
tra-distinguished from  the  college,  the  college  being  a 
beneficiary  together  with  the  widow,  for  which  he  cites 
Englis  v.  Trustees  of  Sailor*s  Snug  Harbor  of  N.  Y.  (3 
Petj  99),  where  it  said  that  a  testator  in  appointing  trus- 
tees may  designate  them  by  oflBcial  titles  instead  of  by 
name,  in  which  case  they  take  as  if  they  had  been  desig- 
nated by  proper  names ;  but  in  that  case  the  devise  was 
to  the  Chancellor  of  the  State  of  New  York,  Mayor  and 
Eecorder  of  the  city  of  New  York,  President  of  the 
Chamber  of  Commerce  in  the  city  of  New  York,  Presi- 
dent and  Vice  President  of  the  Marine  Society  of  the 
city  of  New  Y^ork,  Senior  Minister  of  the  Episcopal 
Church  of  said  city,  and  Senior  Minister  of  the  Presby- 
terian Church  of  said  city  ;  in  trust  to  erect  and  build  an 
Asylum  or  Marine  Hospital,  to  be  called  the  Sailor's 
Snug  Harbor,  for  the  purpose  of  maintaining  and  sup- 
porting the  aged,  and  decrepit,  and  wherein  our  sailors, 
&c.  There  is  a  very  wide  distinction  between  that  and 
the  devise  in  question,  for  in  that  case  there  was  no 
such  corporation  as  Sailor's  Snug  Harbor,  and  the  trus- 
tees named  occupied  no  relation  to  any  such  corporation 
or  enterprise,  while  in  this  case  the  trustees  named  are 
executive,  and  corporate  officers  of  the  college. 
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In  the  New  York  Institution  for  the  Blind  v.  Hotv^ 
(10  N.  Y.,  84),  it  was  held  that  a  bequest  "  to  trustees" 
of  an  institution,  was  a  bequest  to  the  institution,  al- 
though those  having  charge  of  it  were  in  the  charter 
called  managers.  They  are  still  defined  and  treated  as 
trustees,  and  known  in  law  as  such.  See  1  Bev.  Stat. 
600,  section  9  and  10,  and  2  Jd.,  4(52,  section  3a 

In  the  Reformed  Dutch  Church  v.  Brandon  (52  Barb. 
228),  the  devise  was  to  the  consistory  of  the  Beformed 
Dutch  Church  of  Prattsville,  that  is  to  the  Ministers, 
Elders  and  Deacons,  and  their  successors  in  office,  to  be 
held,  used,  or  invested  for  the  benefit  and  use  of  the 
said  church  in  such  manner,  as  they  may  deem  best  for 
the  interest  of  the  church,  &c.  It  was  held  that  the 
testator  clearly  intended  that  the  Deformed  Dutch 
Church  mentioned,  should  have  the  benefit  of  the  be 
quest  made  by  him  to  the  consistory  provided  the  con- 
sistory could  control  the  bequest,  and  at  page  233  Mr. 
Justice  Miller  says :  The  bequest  to  the  consistory 
was  in  effect  a  bequest  to  the  Church  Corporation 
itself,  and  was  not  the  less  so  because  it  was  devised  to 
those  officers. 

In  Ba4lei/  v.  Onondaga  Mutual  Ins.  Co.  (6  HiUj  476), 
a  bond,  executed  by  an  agent,  for  the  faithful  per- 
formance of  his  duty,  was  to  the  directors  of  the  com- 
pany to  be  paid  to  them ;  their  successors  and  assigns, 
and  was  held  to  be  in  legal  effect  made  to  the  company, 
and  that  the  company  might  maintain  an  action  upon  it 
in  their  corporate  name,  and  that  the  board  of  direc- 
tors being  the  only  legal  agents  of  the  corporation, 
were  to  be  regarded  as  its  representatives  in  all  their 
official  acts  and  doings. 

To  the  same  effect,  see  New  York  African  Society  v. 
Yarick  (13  Johns. j  38). 

In  the  Attorney- General  Y.  Tancred  {Ambler^  351)  a 
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conveyance  was  made  to  the  use  of  the  Masters  of 
Christ's  and  Gains  Colleges,  the  Presbyterian  College,  the 
College  of  Physicians,  the  Treasurer  of  Lincoln's  Inn,  the 
Master  of  the  Charter  House,  the  Governor  of  Chelsea 
and  Greenwich  Hospitals  for  seamen  in  trust,  it  was  held 
that  the  conveyance  was  for  the  benefit  of  the  bodies  cor- 
porate of  the  said  colleges,  and  not  for  the  fellows  in  their 
natural  capacity.  (See  also  the  case  of  OhrisVs  College^ 
Canibridgey  1  Wm.  Bkicks.y  90.) 

In  Majiice  v.  Manice  (43  N.  Y.,  303),  the  testator 
among  other  things  directed  his  trustees  to  pay 
$5,000  unto  the  treasurer  for  the  time  being  of  Yale  Col- 
lege in  New  Haven,  and  requested  the  Trustees  of  tbe 
College  to  invest  in  New  York  securities,  or  on  bond 
and  mortgage,  and  accumulate  the  interest,  &c.  It  was 
held  at  page  387,  that  the  direction  to  pay  the  treasur- 
er was  a  good  gift  to  the  college,  the  college  having 
been  shown  to  be  capable  of  taking  it. 

From  these  authorities,  and  such  consideration  as  I 
have  been  able  to  give  the  terms  of  the  will,  I  am  of 
the  opinion  that  the  testator  use  the  term.  Trustees  of 
the  Manhattan  College  and  the  Manhattan  College,  as 
synonymous,  and  both  as  designating  the  corporation  ; 
and  I  am  unable  to  perceive  any  good  reason  for  his  se- 
lecting the  trustees  instead  of  the  college  to  be  his  trus- 
tees for  the  benefit  of  the  college  as  cestuUgue-trusiens^ 
particularly  as  there  is  no  evidence  to  show  that  he  had 
any  particular  acquaintance  with,  or  confidence  in  Iheiu 
and  it  seems  to  me  that  if  he  had  intended  to  vest  the 
title  of  the  estate  devised  in  the  trustees  instead  of  the 
college,  or  corporation,  ho  would  have  had  some  of 
his  confidential  friends  appointed  as  executors  and 
trustees  for  the  purpose ;  and  I  am  therefore  of  the  opin- 
ion that  the  estate  devised  by  the  seventh  clause  ot  the 
will  was  intended  to,  and  did  vest  in  the  Manhattan 
College  as  a  corporation 
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This  conclasion  renders  it  unnecessary  for  me  to  cou- 
&ider  tbo  question  so  exhaustively  and  ably  presented  by 
the  learned  counsel  for  the  contestants,  that  the  devise 
u  void,  as  in  contravention  of  the  Revised  Statutes  723, 
section  15,  upon  the  subject  of  the  unlawful  suspension 
of  the  absolute  power  of  alienation,  although  I  have 
examined  the  authorities  upon  the  subject  in  detail  in 
that  especial  interest ;  nor  is  it  necessary  for  me  to  enter 
into  the  much  debated  and  vexed  question,  whether 

charitable  uses  are  abolished  by  our  statutes.  That 
question  seems  to  have  been  set  at  rest  by  the  case  of 
Ilomes  V.  Mead  (52  N.  F.,  332),  and  it  is  conceded  by  the 
respective  counsel  that  our  statute  upon  uses  and  trusts 
{Revised  Statutes  729,  sections  55, 50, 60),  authorize  such  a 
devise  to  the  college  in  question  for  the  purpose  named 
in  the  will. 

The  next  question  to  be  considered  is  whether  the 
trust  in  behalf  of  the  widow,  renders  the  devise  void 
because  of  the  incapacity  of  the  college  to  take  the 
same  encumbered  by  that  trust.  The  counsel  for  the 
contestant  claims  that  the  devise  is  void  because  the 
college  has  no  power  under  chapter  318,  of  the  laws  of 
1840,  as  cn-larged  by  chapter  261,  of  the  laws  of  1841, 
to  receive  real  estate  in  trust  for  another,  and  cites 
2  Revised  Statutes  57 j  section  3;  but  that  section  as  it 
seems  to  me  does  not  sustain  this  construction.  Its 
provision  is,  that  no  devise  to  a  corporation  shall  be 
valid  unless  such  corporation  be  expressly  authorized 
by  its  charter,  or  by  statute,  to  take  by  devise.  That 
section  does  not  attempt  to  limit  the  purpose  for  which 
a  devise  may  be  received. 

In  the  Matter  of  Howe^  (1  Paige^  214),  a  legacy  was 
given  to  St.  George's  Church,  in  trust  to  pay  the  income 
to  the  testator's  house-keeper,  for  life ;  after  her  death 
the  income  thereof  to  be    applied  to  the  purchase 
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of  a  church  library,  and  support  of  the  Sabbath 
school  in  the  church  and  other  church  puiposes  to 
which  church  contributions  might  be  ai>plied  accord- 
ing to  the  tenets  of  the  Episcopal  Church,  and  the 
chancellor  stated  the  general  rule  to  be  that  corpora- 
tions cannot  exercise  any  powers,  not  given  to  them  by 
their  charter,  or  acts  of  incorporation,  and  for  that  rea- 
son, they  cannot  act  as  trustees  in  relation  to  any  mat- 
ter in  which  the  corporration  has  no  interest ;  but  wher- 
ever property  is  devised,  or  granted  to  a  corporation 
partly  for  its  own  use,  and  partly  for  the  use  of  others, 
the  power  of  the  corporation  to  take  and  hold  the  prop- 
erty for  its  own  use,  carries  with  it,  as  a  necessary  in- 
cident, power  to  execute  that  part  of  the  trust  which 
relates  to  others. 

The  legacy  was  directed  to  be  paid  over  to  the  Eec- 
tor,  Church  Wardens  and  Vestrymen  as  representatives 
of  the  C  jrporators,  who  were  bound  to  carry  into  effect 
the  testator's  will  in  respect  to  the  same. 

In  the  case  under  consideration,  it  is  equally  true 
that  the  substantial  part  of  the  legiicy  is  for  the  bene- 
fit of  the  corporation,  and  it  seems  to  me  that  it  would 
be  a  very  illogical,  as  well  as  inequitable  construction 
that  because  a  subordinate  trust  was  created  in  favor 
of  the  widow  that  the  intention  of  the  testator  to  give, 
the  college  the  principal  benefit  of  the  devise  should^ 
be  defeated. 

In  Philips?  Academy  v.  King^  (12  Mass.  546,)  it  was 
held  that  a  corporation  is  capable  of  taking  and  hold- 
ing property  as  trustee. 

In  Tidal  v.  Gi/rard^s  Executors^  (2  Hoio.  U.  S.,  527  ),the 
corporation  of  the  city  of  Philadelphia  had  power,  by  its 
charter,  to  take  real  and  personal  estate  by  de^d  and 
devise,  and  it  was  held  that  having  this  i)ower,  it  might 
also  take  and  hold  property  in  trust  in  the  same  manner 
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and  to  the  same  extent  that  a  private  person  might  do 
Justice  Story,  in  delivering  the  opinion  Says, "Now 
although  it  was  in  eariy  times  held,  that  a  corporation 
could  not  take  and  bold  real  and  personal  ei^t^te  in  trust, 
upon  the  ground  that  there  was  a  defect  of  one  of  the 
requisites  to  create  a  good  trustee,  viz. :  want  of  confi- 
dence in  the  person ;  yet  that  doctrine  hto  been  lon^ 
since  exploded,  as  unsound,  and  too  artificial,  and  it  i^ 
now  held  that  where  a  corporation  has  a  legal  capacity 
to  take  real  and  personal  estate,  there  it  may  take,  and 
bold  it  upon  trust,  in  the  same  mannet,  and  to  the  sam^ 
extent,  as  a  private  person  may  do. 

It  is  true,  that  if  the  trust  be  repugnant  to  or  incon- 
sistent  with  the  proper  purposes  for  which  tb6  corpora- 
tion was  created,  that  may  furnish  a  ground  why  it  may 
not  be  capable  of  executing  it,  but  that  will  be  no  ground 
to  declare  the  trust  itself  void,  if  otherwise  unexception- 
able, but  it  will  simply  require  a  new  trustee  to  be  sub- 
stituted by  the  proper  court  possessing  equity  jurisdio* 
tion,  to  enforce,  and  perfect  the  subject  of  the  trust,^ 

In  Unkliam  v.  Erie  BaUwa^  Co.  (53  Barb.,  393)^ 
where  the  question  was  determined  as  to  the  right  of 
the  defendants,  a  corporation,  to  take  real  estate,  sub- 
ject to  the  condition,  that  a  portion  of  the  land  should 
be  kept  open  as  public  streets,  it  was  adjudgieid  that  such 
condition  was  valid,  and  that  the  corporation  could  hold 
the  estate ;  and  Justice  Balgom,  in  delivering  the  opin- 
ion of  the  court,  recognizes  the  foil  authority  of  the  case 
of  Howies  Executors  (abovia  cited),  as  applicable  to  real 
estate  as  well  as  personal. 

It  is  urged  by  counsel  for  the  contestant,  that  the 
authorities  above  cited,  are  not  applicable  to  a  case 
where  there  is  a  devise  in  trust,  while  he  recognizes  the 
soundness  of  the  rule  as  laid  down  in  respect  to  person- 
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A  property,  btit  t  am  tihablefo  apprediskte  any  stibstan- 
tial  distinction  between  a  beqne^  and  A  devise,  in  re- 
Gpect  to  the  question  of  the  anthority  of  the  corporation 
to  take  and  execute  tl^e  trust.  The  statute  (1  BeviseA 
Statutes,  ISdj  sections  66, 60)  authorizes  incdrpotated  col- 
leges to  receive,  and  hold  in  tnutty  real  and  personal 
{property,  to  found  and  maintain  professorships,  and 
scholarships,  (among  tither  tilings);  which  s^ms  to  put 
resfl  and  personal  property  upon  the  same  footing;  and 
I  think  the  devise  in  this  case  is  in  strict  conformity  to 
that  authority,  and  the  fact  that  the  devise  is  encum- 
bered by  ft  subordinate  trust,  biight  not  to  deprive  the 
coUege  of  the  benefit  of  devise,  or  defeat  the  obviotis 
intention  of  the  testatoi*. 

If  the  principle  be  admitted— which  seems  to 
be  inevitable,  fix>m  thfese  authonhes— that  a  corjK)- 
tatidn  may  receive  property  in  trust,  and  that  its 
functions  are  dependetit  upon  its  charter,  and  the 
statutes  relating  to  it,  it  must  be  admitted  thistt  there  is 
Do  statute  expressly  authori^ng  a  corporation  to  receive 
and  execute  a  trust  odtside  of  the  legitimate  purposes 
of  its  organization,  nor  is  tliere  anything  in  the  statute 
of  Uses  and  Trusts,  whicH  forbids  the  taking  by  a 
corporation,  of  real  estkte,  by  devise,  in  trust  for  a  third 
party,  except  siich  as  are  implied  by  th6  statute  of 
1840^  above  cited.  And  it  seems  to  me,  that  If  the  case 
of  Howies  Exemitxyrs  above  cited,  is  good  law  in  re- 
spect to  the  taking  ^nd  holding  personalty  in  trust, 
partly  for  the  benefit  of  the  corporatidn,  and  partly  for 
tiie  benefit  of  a  third  person,  the  principle  i^  equally  ap- 
plicable, and  reasonable,  when  a  devise  of  real  estate  is 
teceived,  subject  to  a  subordinate  tinist  to  the  widow,  as 
in  tnis  case.  And  it  is  imposssible  to  conceive  that  the 
learned  Chancellor  in  that  case,  and  iSi.  Justice  BALO(»r, 
in  JHnklUm  v.  !Erie  Baiiwayj  and  Justice  StOBT,  inTiddl 
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y.  OirarcPs  Executors^  should  Lave  used  language  applica- 
ble alike  to  a  devise  of  real  estate  and  a  bequest  of  per- 
\  sonal  property,  when  they  intended  only  to  embrace  a 
bequest. 

Upon  the  best  consideration  that  I  have  been  able 
to  give  the  subject,  I  cannot  appreciate  any  such  distinc- 
tion as  is  sought  to  be  made  in  this  case,  and  I  do  not 
perceive  any  good  reason  for  denying  the  college  in 
question  the  benefit  of  the  devise,  l>ecause  coupled  with 
a  subordinate  trust  to  the  widow,  as  a  condition  subse- 
quent 

I  am  therefore  of  the  opinion  that  the  devise  to  the 
Trustees  of  Manhattan  College,  in  trust  for  its  legitimate 
purposes,  though  subject  to  the  trust  in  behalf  of  the 
widow,  is  valid,  and  vested  the  title  in  the  corporation, 
and  that  it  has  full  power,  and  ample  authority  to  exe- 
cute the  trust  in  behalf  of  the  widow,  as  well  as  for  its 
own  benefit. 

The  next  and  final  question  to  be  considered  in  this 
matter  is,  the  effect  of  Ohapter  360,  of  the  laws  of  1860, 
which  provides  that  no  person  having  a  husband,  wife, 
child,  or  parent,  shall  by  his  or  her  last  will  and  testa- 
ment, devise  or  bequeath  to  any  benevolent,  charitable, 
literary,  scientific,  religious,  or  missionary  society,  asso- 
ciation, or  corporation,  in  trust  or  otherwise,  more  than 
one- half  part  of  his  or  her  estate,  after  the  payment 
of  his  or  her  debts,  and  such  devise  or  bequest  shall  be 
valid  to  the  extent  of  one-half,  and  no  more ;  and  chap- 
ter 319,  of  the  Laws  of  1848,  which  provides  that  no 
person  leaving  a  wife,  child,  or  parent,  shall  devise  or 
bequeath  to  a  benevolent,  charitable,  scientific,  or  mis- 
sionary society  or  corporation,  more  than  one-fourth  of 
his  estate,  after  payment  of  his  or  her  debts,  and  such 
devise  and  bequest  shall  be  valid  to  the  extent  of  one- 
fourth,  and  no  such  devise,  or  bequest  shall  be  valid  in 
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any  will,  wliicli  shall  not  have  been  made  and  executed 
at  least  two  months  before  the  death  of  the  testator ;  and 
the  earlier  portion  of  the  same  section  limits  such  a  de- 
vise, or  bequest,  to  a  sum  the  clear  annual  income  of 
which  shall  not  exceed  $10,000,  but  the  contestant's 
counsel,  in  his  argument,  does  not  raise  any  question 
under  the  latter  section,  whether  because  as  to  the  pro- 
hibition respecting  the  annual  income  of  the  devise,  he 
regards  the  remedy  as  vesting  exclusively  in  the  attorney 
general,  against  the  corporation,  or  whether  as  to  the 
question  of  the  excess  over  one-fourth,  and  the  time 
of  executing  the  testament,  he  considers  the  i)rovis- 
ions  of  the  act  of  1848,  repealed,  by  chapter  360,  of  the 
Laws  of  ISliOy  above  cited,  does  not  appear. 

I  think  there  is  no  reason  to  doubt  that  the  act  of 
1848,  as  amended  by  ch.  649,  Laws  of  1872,  which  is 
confined  to  benevolent,  charitable,  literary,  and  scien- 
tific, missionary,  mission,  or  other  Sunday  school  pur- 
poses, for  mutual  improvement  in  religious  knowledge, 
for  the  furtherance  of  religious  opinion,  does  not  apply 
to  an  institution  like  Manhjittan  College. 

In  Bascom  v.  Albertson  (34  N.  Y.,  616),  Justice  Porter, 
in  referring  to  the  act  of  1860,  says :  "  The  purpose  of 
the  law  is  not  only  expressed  in  its  title,  but  is  appar- 
ent on  its  face.  It  was  designed  to  regulate,  and  restrict 
the  power  of  the  testator.  It  was  neither  conceived 
nor  formed  in  a  spirit  of  hostility  to  charitable  societies ; 
on  the  contrary,  it  enlarged  the  proportion  of  a  testator's 
estate,  which  he  might  dedicate  to  charitable  uses,  in 
exclusion  of  the  claims  of  his  own  immediate  family," 
and  in  ChaniberlamY.  Chamberlain  {^3  N.  T.,  424),  Justice 
AiiiiEN  treats  the  act  as  applicable  to  an  educational 
institution  incorporated  by  the  Eegents  of  the  uni- 
versity, and  as  a  subsisting  prohibitory  act  upon  the 
subject. 

ThQ  act  of  1860  was  doubtless  made  for  the  purpose 
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of  protecting  the  rights  of  husband,  wife,  child,  or 
parent.  If  that  academy  is  covered  by  the  act  of  1860, 
there  seems  to  be  no  doubt  that  it  covers  the  college  in 
question,  and  the  term  literary  and  scientific  associa- 
tion or  corporation,  would  seem  fully  to  define  the 
character  of  the  Manhattan  College,  and  I  have  no 
doubt  of  its  application  to  the  college  in  question 

The  point  is  not  raised  in  this  case  that  there  is  no 
one  but  the  widow  interested  in  this  question,  and  that 
she  desires  the  enforcement  of  the  devise,  according  to 
the  terms  of  the  will ;  but  in  Harris  v.  American  Bible 
Society  ( 4  Abbott  Pr.,  N.  S.,  421),  Justice  Fullerton,  in 
discussing  this  question,  says :  "  This  General  Term 
held,  I  think  properly,  that  the  prohibition  is  peremptorj^, 
and  may  be  insisted  on  by  any  person  who  would  derive 
benefit  therefrom.  The  language  is  absolute,  and  if 
courts  have  power  in  any  case  to  judge  concerning  the 
probable  motives  of  the  Legislature,  and  may  imply 
accordingly  an  exception  to  the  positive  terms  of  the 
statute  (on  which  no  opinion  need  now  be  expressed) 
I  am  unable  to  discover  any  such  ground  for  such  a 
proceeding  in  this  instance,''  and  in  that  case  it  was  held 
that  the  prohibition  is  peremi)tory,  and  that  the  half  is 
to  be  computed  with  reference  to  the  estate  at  the 
time  of  the  testator's  death,  and  in  Chamherlain  v. 
Chamberlainj  aboVe  cited,  it  is  decided  that  in  ascer- 
taining the  estate,  only  one-half  of  which  can  be  de- 
vised to  charitable  or  educational  corporations,  un- 
der the  act  of  1860,  the  widow's  dower  and  the  debts 
are  to  be  first  deducted,  and  this  latter  case,  seems  to 
leave  no  doubt  as  to  the  right  of  the  contestants  in  this 
matter  to  raise  the  question  growing  out  of  the  prohi- 
bition of  the  act  of  18G0.  But  as  the  Manhattan  College, 
(the  legatee  under  the  disputed  dev  i?e,)  is  not  a  party  to 
these  proceedings,  I  am  of  the  opinion  that  I  ought  not 
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to  order  a  reference  to  determine,  the  amount  of  the 
estate,  to  apply  the  act  of  1860,  or  take  any  further 
l)roceeding  in  respect  to  it  until  said  college  shall  be 
brought  in.  And  when  brought  in,  if  counsel  for  the 
contestant  shall  so  elect,  a  reference  may  be  made  to 
take  testimony,  and  report  upon  the  question  of  the 
amount  of  the  devise  to  said  college,,  over  and  above 
the  widow^s  dower,  and  the  debts  of  the  estate,  and 
until  the  coming  in  of  the  referee's  report,  and  the 
determination  of  the  question  under  section  11,  of  chap- 
ter 359,  of  the  Laws  of  1870,  the  probate  should  be  sus- 
pended. 

Order  accordingly. 


Kings  Cou?«ty.— HON.  WALTER  L.  LIVINGSTON,  Scrrogate.— Jan- 
uary, 1877. 

Matter  op  McPeblby. 

In  the  matter  of  the  Beal  Estate  o/ James  D.  McFeelby, 

deceased. 

If  lands  of  a  decedent,  sold  by  order  of  the  Surrogate,  are  in  a  city,  notice 
of  the  Bale  must  be  posted  in  the  ward  where  the  land  is  Bitnat<e<l. 

The  omission  to  x>06t  notice  there  cannot  be  disregarded  by  the  Surrogate 
on  an  application  to  confirm  the  sale.* 

The  party  making  snch  sale  is  chargeable  with  notice  of  the  defect  of 
posting,  and  therefore  cannot  claim  as  a  bona  fide  pnrchaser.t 

To  diyest  one  of  his  property  by  a  special  statntory  proceeding,  cTery  di- 
rection of  the  statute  must  be  strictly  complied  with. 

This  was  an  application  on  the  part  of  a  creditor  of 
the  estate  of  James  D.  McFeeley,  for  confirmation  of 

*  To  same  effect,  Matter  of  Kelly.  Jhb,y  New  Ca»,f  102 
t  .8  P.  Fryer  v.  Bockcfeller,  63  X.  F.,  268 ;  84  Hun,  800 ;     IVaiwrn  y. 
ChmrchfZ  Bun,  80;  Knight  y.  Moloney,  A  Id.,  Z^i, 
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the  report  of  the  sale  of  certain  real  estate  of  the  dece- 
dent. The  sale  was  made  under  an  order  of  this  court 
by  a  freeholder,  the  administrator  having  refused  to 
proceed  with  the  sale. 

Notice  of  the  time  and  place  of  sale  was  published 
for  six  weeks  in  a  daily  newspaper  published  in  this 
county  where  the  premises  were  situated,  and  was  a' so 
posted  for  the  same  length  of  time  in  three  public 
places  in  the  different  towns  and  wards  in  which  the 
several  parcels  of  lands  to  be  sold  were  respectively 
located,  but  the  notice  was  not  published  in  the  ward 
in  which  the  sale  took  place. 

All  the  proc>eedings  in  relation  to  giving  notice  of 
the  sale  were  conducted  on  behalf  of  the  freeholder  by 
the  attorney  for  the  creditor  in  this  matter,  and  the 
creditor  himself  became  the  purchaser  of  the  premises 
at  the  sale. 

John  H.  BKno^Nj  far  the  creditor. 
Philip  S.  Crooke,  far  the  administrator. 

The  Surrogate. — The  twenty-fifth  section  of  the 
fourth  title  of  chapter  sixth  of  part  second  of  the  Ee  vised 
Statutes  requires  that  notice  of  the  time  and  place  of 
holding  the  sale  shall  be  posted  for  six  weeks,  at  three 
of  the  most  public  places  in  the  town  or  ward  where  the 
sale  shall  be  had.  (2  Bev.  Stat.  104.) 

That  was  not  done  in  this  case,  and  the  omission  is 
not  cured  in  this  court  by  the  remedial  provisions  of 
chapter  82  of  the  laws  of  1850,  (as  amended  by  chapter 
260  of  the  laws  of  1869,  and  by  chapter  92  of  the  laws 
of  1872),  inasmuch  as  the  fourth  section  of  the  said  act 
of  1850  expressly  provides  that  it  shall  not  be  construed 
as  authorizing  any  Surrogate  to  cofirm  any  sale  of  the 
real  property  of  a  deceased  person,  unless  upon  due  ex- 
amination he  shall  be  satisfied  that  the  provisions  of 
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the  fourth  title  of  chapter  sixth  of  part  second  of  the 
Eevised  Statutes  have  been  complied  with  as  if  the  act 
of  1850  had  not  been  passed. 

Nor  can  the  said  defect  be  disregarded  under  the 
provisions  of  fifty-ninth  section  of  the  same  title,  which 
declares  that  no  offence  in  relation  to  the  giving  of  no- 
tice of  sale,  or  the  taking  down  or  defacing  such  notice, 
shall  effect  the  validity  of  such  sale  to  any  purchaser  in 
good  faith,  without  notice  of  the-irregularity  (2  Eev.  Stat. 
110).  Because  the  attorney  for  the  purchaser  in  this 
case  must  be  held  to  have  had  notice  of  an  irregularity 
in  the  proceedings  which  were  conduct  by  himself; 
and  the  purchaser  was  affected  by  such  notice  to  his  at- 
toniey.  {Sugden  on  Vendor^  vol.  2,  p.  757 ;  Bank  of  the 
TJ.  8.  V.  Davis,  2  mil,  451.) 

In  view  therefore  of  the  familiar  rule  of  the  law  that 
to  divest  a  person  of  his  property  by  a  special  statutory 
proceeding,  every  direction  of  the  statute  must  be  strict- 
ly complied  with,  which  rule  has  been  applied  by  the 
courts  to  sales  of  this  kind  (Bedfield  Surr.  Pr.j  255), 
I  must  deny  the  present  application  with  leave  to  sell 
the  property  again  on  proper  notice. 

Order  accordingly. 
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Kings  County.— HON.  WALTER  L.  LIVINGSTON,  Sixrrogate.  — Jan- 

UART,  1877. 

Matter  of  O'Niel. 

In  tlie  matter  of  the  application  for  letters  of  adminv^tration 
on  the  Estate  of  Elizabeth  O'Niel,  deceased. 

The  administrator  of  a  deceased  hnsliand,  whose  wife  died  before  him,  is 
iiot  entitled  to  administration  on  the  estate  of  the  wife. 

This  was  an  application  by  the  administrator  of  the 
husband  of  Elizabeth  O'Niel,  deceased,  for  letters  of  ad- 
ministration on  the  estate  of  the  wife,  she  having  died 
without  leaving  descendants,  and  before  her  husband, 
who  subsequently  died  without  having  taken  out  letters 
of  administration  on  his  wife's  estate. 

r 

The  Surrogate. — The  husband's  administrator  was 
not  a  relative  of  the  deceased  wife  entitle8*to  succeed 
to  her  personal  estate,  and  under  the  statute  only  such 
relatives  are  entitled  to  letters  of  administration  (2  Bee. 
Stat.  74..§  27). 

It  is  true  that  an  exception  to  this  rule  is  made  in 
favor  of  the  husband  of  a  married  woman  dying  intes- 
tate, but  it  is  limited  to  him  personally.  {Id.y  ^  27  and 
29). 

Application  refused. 
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County  of  Kings.— HON.  WALTEB  L.  LIVINGSTON,  Scrbogatb.— 

Febbuabt,  1877. 

Matteb  ov  Loper. 
Li  (lie  matter  of  the  Estate  of  Isaac  0.  Loper,  deceased. 

The  statnte  empowering  the  Sarrogate  to  authorize  execntotB  and  admln- 
ifltratoTB  to  compromise  or  compound  debts,— does  not  sanotum  their 
entering  into  a  composition  deed,  giving  debtors  to  the  estate  a  long 
credit  without  port  payment. 

This  was  an  application  by  the  admlnifitratiix  of  the 
estate  of  Isaac  0.  Loper,  deceased,  for  an  order  author- 
izing her  to  sign  a  composition  deed  whereby  certain 
debtors,  who  were  parties  to  the  deed  and  who  had  made 
on  assignment  for  the  benefltof  their  creditors,  would  be 
enabled  to  continue  their  business  for  the  term  of  three 
years  in  ho^es  of  being  able  to  pay  their  debts  in  full, 
or  at  least  in  a  greater  proportion  than  if  the  business 
were  wound  up  by  the  assignee,  in  which  latter  event 
the  creditors  would  probably  not  realize  more  than  one- 
third  or  one-half  of  their  claims. 

By  the  terms  of  the  proposed  composition  deed  the 
administratrix  assigned  her  claim  to  trustees  who  were 
also  parties  to  the  deed,  and  through  whom  the  creditors 
were  to  be  paid. 

The  deed  also  allowed  each  of  the  debtors  to  apply 
to  his  support,  the  sum  of  $3,000,  yearly,  out  of  the  pro- 
ceeds cf  the  business  before  maMng  any  payments  to 
the  creditors. 

Daily  &  Perbt,  for  the  adminUtratrix. 

The  Surrogate. — The  deed  has  been  signed  by  a 
large  number,  if  not  all,  of  the  creditors  of  the  debtors, 
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and  it  may  therefore  be  assumed,  for  the  purpose  of 
this  application,  that  the  execution  of  the  deed  by  the 
administratrix  would  be  for  the  benefit  of  the  estate 
represented  by  her. 

But  I  can  find  no  authority  for  making  the  order 
applied  for  in  this  case. 

It  is  claimed  by  the  learned  counsel  for  the  admin- 
istratrix, that  the  authority  is  to  be  found  in  the  stat.- 
ute  giving  the  Surrogate  jwwer  to  authorize  executors 
and  administrators  to  compromise  or  compound  any 
debts  or  claims  belonging  to  the  estate  of  their  testators 
or  intestates,  but  I  cannot  agree  with  him. 

To  compromise  or  compound  a  debt  means  to  ac- 
cept a  part  of  it  in  satisfaction  of  the  whole. 

The  present  application  is  not  anything  of  the  kind. 
No  part  of  the  debt  is  certain  to  be  paid,  nor  is  it  agreed 
that  the  debt  shall  be  discharged  on  payment  of  part 
of  it. 

The  application  is  to  authorize  the  administratrix  to 
part  with  all  control  over  her  claim  for  three  years  and 
to  give  credit  for  that  length  of  time  to  a  debtor  who 
is  now  able  to  pay  from  one-third  to  one-half  of  his 
debts,  in  view  of  the  probability  of  being  able,  within 
that  time,  to  collect  the  whole  or  a  larger  proportion  of 
the  claim,  while  at  the  same  time  incurring  the  risk  of 
losing  the  whole. 

Such  an  agreement,  however  beneficial  it  might 
prove  to  the  estato,  if  it  resulted  in  the  collection  of  the 
whole  debt,  is  not  in  my  opinion  such  a  one  as  the  Sur- 
rogate is  empowered  to  authorize  under  the  statute 
above  referred  to,  and  therefore  the  application  must  bo 
denied. 

Order  accordingly. 


NOTE. 
BooTB  o.  Cornell,  ante  page  961. 

After  the  faregoing  pages  were  in  type  a  Judgment  of  the  General  Term  of 
the  Supreme  Court  waa  announced  reyeising  the  decision  of  the  Sur- 
rogate in  the  above  case,  reported  ante,  page  261.  The  tide  on  the 
matter  on  appeal  is  Fiye  Points  House  of  Industry  v,  Amerman,  and 
the  following  opinion  of  the  Court  was  deliyered  by 

BBADYy  J.— The  Surrogate  eyidently  did  not  question  that  the  legacy 
▼ested,  subject  to  the  supposed  condition.  There  can  be  no  doubt  that 
the  legacy  vested  upon  the  death  of  the  testator.  Conditions  are  not 
favored.  The  language  employed  in  this  case  is  ''to  be  applied  to  the 
uses  of  the  fann  in  Westchester  County."  The  testator  gave  the  sum, 
but  annexed  a  wish  or  direction  that  it  should  be  applied  in  a  par- 
ticular manner.  The  legacy  is  not  a  condition,  ''or  provided/'  or 
"upon  the  understanding/'  but  absolute  as  a  gift,  with  a  direction  or 
wJdi  annexed  to  or  coupled  with  it.  The  word  "  uses  "  may  be  con- 
strued to  mean  "  purposes."  The  gift  was  applied  to  the  purposes  of  the 
fiirm,  which  was  to  take  care  of  children,  and  not  to  the  farm  itself, 
andif  it  have  the  force  of  a  condition  then  it  is  a  condition  subsequent 
and  not  precedent.  The  plaintiff  may  yet  apply  the  money  to  the  farm 
in  Westchester  County.  If  a  legacy  is  subject  to  being  diverted  on  a 
failure  of  performance  of  the  condition  it  vests  nevertheless.  If  the 
legacy  to  the  plaintiff  is  not  absolute,  but  depends  upon  a  subsequent 
condition,  the  time  of  performance  has  not  expired.  The  mere  fact 
that  during  a  period  it  has  no  £urm  to  which  the  fimd  can  be  applied, 
does  not  affect  the  right  to  receive  the  legacy.  The  condition  may 
yet  be  perfonned.    The  decree  is  reversed. 

Davis,  P.  J.,  and  Da21XSLS,  J.,  concur. 
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ACCOUNTING. 

1.  The  SoxTogate  has  Jnzisdiction  npon  the  petition  of  one  who  receiyed 

no  notice  of  an  acoonnting  had  by  execntois  or  adminiBtrators,  to 
open  the  decree  made  on  such  accounting.     Wells  v,  Wallace,  58. 

2.  Where  a  trustee  died  insolvent,  having  wasted  the  fund,  and  his 

administrators  accounted  without  notice  to  the  oeatui  que  trusty  and 
obtained  a  decree  requiring  them  to  pay  the  trust  claim  only  pro 
rata  with  general  creditors, — Hddj  That  the  Surrogate  had  Jurisdic- 
tion to  open  the  decree,  on  the  petition  of  a  substituted  trustee, 
without  notice  to  the  heirs,  next  of  kin  and  creditors.    Ih, 

3.  Presentation  by  the  substituted  trustee  of  the  claim  to  be  allowed  the 

full  amount,  is  not  necessary  in  such  case,  the  administrators  having 
had  actual  notice  of  the  claim  after  testator's  deatb^  and  having 
accounted  before  a  substituted  trustee.    Ih, 

4.  On  taking  an  account  ^before  an  auditor,  contestants  are  to  be  required 

to  xK)int  out  with  reasonable  certainty  the  grounds  of  objection  to 
the  claims  of  the  executor  or  administrator ;  but  they  are  not  restrict- 
ed t'O  the  objections  first  taken.    Larrour  v.  Larrour,  69. 

5.  Where  minors  are  interested,  objections  taken  on  their  behalf,  even  on 

the  final  argument  after  the  evidence  is  closed,  should  not  be  excluded 
as  waived.    lb. 

6.  It  is  the  uniform  practice  to  pass  upon  and  determine  the  state  of  an 

account  rendered  by  an  executor  or  administrator  on  the  petition  of  a 
creditor  or  legatee,  although  there  be  no  petition  for  a  final  account- 
ing. But  without  a  petition  for  a  final  accounting,  a  decree  for  dis- 
tribution will  not  be  made.    Tucker  v,  McDemiott,  312. 

7.  The  fiict  that  the  court,  in  determining  an  action  against  executors,  ad- 

ministratoiB  or  trustees  does  not  charge  them  personally  with  the  costs, 
is  not  coDclusive  in  their  fiivor,  as  to  the  allowance  of  such  costs  as 
paid  by  them,  when  their  accounts  are  rendered  in  the  Surrogate's 
court.    lb, 

8.  Where  trustees,  etc.,  are  ordered  to  account  at  their  own  costs,  the 

auditor  to  whom  the  account  is  referred  has  no  power  to  charge  the 
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costs  on  the  estate ;  nor  should  the  Surrogate  do  so,  on  a  motion  to 
confirm  his  report.    lb. 

9.  One  of  seyeral  executors  or  administrators  may  be  compelled  to  ac- 

count, and  the  account  be  contested,  by  his  co-executor  or  co-admin- 
istrator.   Maiier  of  Bitch,  390. 

10.  An  account  so  rendered  may  be  refeired  to  an  auditor.    lb, 

11.  The  fact  that  the  legatees  consent  to  the  account,  and  object  to  the 
contest,  is  not  ground  for  revising  to  refer  the  accounts    lb. 

12.  Wherever  the  Surrogate's  court  has  power  to  compel  the  representative 
of  an  estate  to  account,  it  has  implied  power  to  pass  upon  the  accu> 
racy  of  the  account,  and  to  refer  it  to  an  auditor  for  this  purpose.    lb' 

When  Administrator  held  liable  for  fuU  value  of  leaee,  made  to  the  deceased* 

and  renetced  bif  Mm.    See  Assists,  2. 
Executor  who  has  not  filed  inventory,  no  standing  in  court  cm  ooeomntiMg  of 

his  co-executor.    See  Commissions,  4,  5, 6. 
Claim  of  exempt  property  made  for  first  time  on  accounting,  when  not  aUowed. 

See  Exempt  PropKiktt,  1. 
OtijeeHons  by  guardiam  on.    Ses  Ouaroiak  akd  Wasd,  3, 4. 

ADMINISTRATION. 

1.  The  fact  that,  on  the  death  of  the  execntor  of  a  former  estate,  trust 
funds  of  that  estate  have  come  to  the  hands  of  his  executors,  does 
not  give  them  an  interest  in  the  question  as  to  who  is  entitled  to 
receive  new  letters  on  the  former  estate,  or  to  petition  for  a  revoca- 
tion of  new  letters  because  issued  to  one  not  entitled  to  receive  them. 

3.  An  executor  of  an  executor  has  no  interest  in  the  estate  of  the  testator 
of  the  first  executor,  nor  any  control  over  its  administration.  Jl?bsdick 
V.  Delaficldy  392. 

3.  The  public  administrator  has  a  right  to  administration  with  the  will 

annexed  in  preference  to  the  attorney  in  fact  of  disqualified  next  of 
Mn,  except  where  the  will  was  made  by  a  testator  dying  domiciled 
abroad,  and  was  proved  by  exemplification  of  a  foreign  probate, 
under  L.,  1863,  c.  403.    Matter  of  Blank,  443. 

4.  The  administrator  of  a  deceased  husband  whose  wife  died  before  him, 

is  not  entitled  to  administration  on  the  estate  of  the  wife.    Matter 
of  aisld,  544. 
As  to  the  rights  and  duties  of  executors  and  administrators  in  administering 
the  estate  and  for  what  expenditures  they  will  be  allou}ed.   See  ExECtrroBa 
and  Administrators. 

ADMINISTRATOR. 
See  Executors  akd  ADMiKiSTRATORa. 

ADVANCEMENT. 

1.  On  the  question  of  advaiicement  or  ademption  of  alegaey,  when  raised 


by  the  executor,  agaiDst  the  claim  of  the  legatee,  the  burden  is  on 
the  execator  to  prove  satisfaotioo.    Piper  v,  Barse^  19. 

2.  When  a  parent  procures  third  persons  to  convey  property  to  his  dauj^h- 

ter  for  a  consideration,  moving  from  himself,  the  presumption  is  that 
it  is  an  ^vancement,  equally  as  where  he  makes  the  conveyance 
himself,    id. 

3.  The  circumstance  that  he  subsequently  executed  a  codicil,  in  which  he 

made  no  reference  to  the  legacy,  has  no  weight  on  the  question.    Ih, 

4.  Testator  gave  a  legacy  of  $1,500  to  each  of  his  daughters,  expressing 

however,  in  the  will,  his  intent  to  pay  the  legacies  in  his  lifetime. 
Snbeeqnently  he  procured  a  third  person,  for  a  consideration  of  $1,600, 
moving  from  testator,  to  convey  real  property  to  one  of  the  legatees, 
declaring,  at  the  same  time,  that  ho  intended  to  require  the  daughter 
to  give  him  her  note  for  the  excess  of  $100,  to  equalize  his  gifts.  Heidi 
That  this  showed  payment  of  the  legacy.    lb, 

5.  Where  a  person  having  made  advancements  to  his  sons  and  daughters,  in 

different  sums  at  their  request,  during  life,  taking  receipts  expressing 
such  sums  to  be  a  part  of  their  apportionment  of  his  estate,  afterwards 
makes  a  will  appointing  executors,  but  making  no  testamentary  dis- 
position other  than  a  direction  that  ail  his  property  be  equally  divided 
between  his  children,  such  advances  must  be  taken  into  account  in 
the  distribution  of  the  estate.    Camp  v.  Camp^  141. 

6.  It  seems  that  an  advancement  made  in  stocks,  and  charged  on  the  tes- 

tator's books  at  an  estimated  value,  may  be  regarded  as  no  advance- 
ment, if  the  stocks  be  proved  to  have  been  vauleless  at  the  time  the 
charge  was  made.    Marsh  v.  GUbert^  4G5. 

7.  But  to  avoid  the  effect  of  an  advancement,  on  such  a  ground,  the  evi- 

dence should  be  clear.    Ih, 

A>INUITY. 

• 

1.  Under  a  direction  in  a  will  to  pay  annually  a  specified  sum  to  a  grand- 

child of  the  testator  without  further  indication  of  the  time  of  pay- 
ment, the  first  payment  is  due  on  the  expiration  of  a  year  firom  the 
testator's  death.    E^rrigan  v.  Kerrigan^  55. 

2.  Th6  general  rule  is  that  an  annuity,  or  periodical  stipend,  given  by  will, 

eonunences  to  run  at  testator's  death,  but  the  first  payment  is  not  due 
until  the  expisalion  of  the  first  specified  period  computed  from  his 
death.    lb. 

3.  Payment  of  an  annuity  may  be  allowed  in  advance,  under  the  statute 

(2  R.  S.  98  $$  82,  83^  where  the  assets  sufficiently  exceed  known 
claims,  but  the  legatee  must  give  security  to  refund  if  deficiency 
results.  If  the  legatee  is  a  minor,  the  general  guardian  receiving  the 
payment,  must  in  addition  to  such  security  which  is  for  the  benefit 
of  other  persons  interested  in  the  estate,  give  security  to  the  minor 
under  2  R.  S.  91  $  47,  for  the  faithfhl  application  of  the  money,  etc. 
unless  the  security  already  given  by  the  general  guardian  was  fixed 
in  view  of  the  minor's  interest  in  the  legacy.    lb. 
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APPEAL. 

JPaihire  to  appeal  from  wM  deorw^  not  wUver  of  tight  to  objeet  to  ita  mforoe* 
ment  by  SwrrogaU^9  mioosMor  in  offtoe.    See,  Jukisdiction,  15. 

ASSESSMENTS. 
Whm  not  to  1)0  deduetedfirom  inoome.    See,  Inoomb,  *2, 

ASSETS. 

JU  Shortly  before  Ida  death,  the  decedent  hired  premises  for  three  years,  by 
parole  agreemoDt,  a  lease  being  drawn  np,  bat  not  signed ;  and  he 
entered  and  made  yalnable  improvements.  Sdd,  That  the  lease 
being  enforceable  in  equity,  should  be  deemed  an  asset,  for  the  whole 
term.    Green  v.  Green,  408. 

2.  An  administrator  who  renews  or  continues,  in  his  own  name,  a  lease 
held  by  the  decedent,  may  be  required  to  account  for  its  full  value  as 
an  asset,  but,  interest  should  be  charged  on  such  value  only  after 
Ahe  expiration  of  eighteen  months  from  the  issue  of  letters,  ib. 

ATTESTATION  CLAUSE. 
See,  Wills,  2. 

BEQUEST. 
See,  Legact. 

BOND. 
jSee,  SisciiBiTT  FOB  Dub  Admuostration  of  Estatb. 

3UBDEN  OF  PBOOF. 

2b  akouf  advancement  or  ademptUm  of  legacy.    See,  Advakcbmbwt,  1. 
To  show  fraud  and  undue  influence  in  regard  to  a  ufiU  made  hy  a  patient  in 
favor  of  Me  phyeieiam.    See,  Fkaud  Aia>  Undub  Invlubngb,  2, 6. 

CASES    OVEREULED,    DOUBTED,    DISAPPROVED,   EXPLAINED 

OR  CRITICISED. 

Matter  of  Walsh,  Tucker,  132,  ae  to  proof  of  handwriting  when  teetator 

makes  hie  mark,  disapproved.    Simpson's  Will,  29. 
McLoskey  v.  Reid,  4.  Bradf.  344,  as  to  power  of  Surrogate  to  t^ppdnt 

guardian  of  jninor,  reeidit^g  in  another  /State,  limited.    Matter  of  Hors- 

ford,  X68. 
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8aiiford  v.  Sanfoid,  43  K.  Y.  7*23,  cw  to  tohatia  neoe99ary  to  oonstituto  a  gift 

inter  vivos,  questioned.    Matter  of  Ward,  251. 
Shmnway  i\  Cooper,  16  Barb.  556,  as  to  power  of  exeontor  or  o^mtRMtrator, 

to  call  his  co-executor  or  administrator  to  aooovmt,  explained  and  limited. 

Matter  of  Kitch,  330. 

CHARITABLE  BEQUESTS. 
CoHstruetion  of  Act  of  1860,  c.  360,  in  regard  to.  See,  Devise,  3. 

COLLECTOR. 

1.  After  citations  have  been  issaed  on  a  petition  for  the  probate  of  a  will, 

the  Surrogate  may  appoint  a  collector  or  special  administrator  npon 
petition  of  one  intending  to  contest  the  will,  showing  that  the  con* 
test  will  be  such  as  to  cause  delay.    Cranddll  v.  Shaw^  100. 

2.  Under  section  23  of  the  act  of  1837,  (3.  B.  8.  6  ed.  79  $  41),  the  Surro- 

gate has  power  to  make  such  appointment  in  anticipation  of  a  delay 
which  is  necessarily  to  ensue.    lb, 

3.  Under  section  11,  of  L.  1864,  c.  71,  which  is  still  in  force,  notwithstand- 

ing L.  1867,  c.  782,  §  7,  after  the  executor  or  other  persons  interested 
in  a  will  haye  appeared  before  the  Surrogate — e.  g, — ^by  making  ap- 
plication to  him  for  probate, — ^ten  days  notice  must  be  giyeu  them 
of  any  application  to  appoint  a  collector  or  special  administrator.    15. 

4.  An  appointment  made  without  such  notice  must  be  vacated  on  appli- 

cation; but  the  collector  having  acted  in  good  faith  may  be  allowed 
his  compensation  and  expenses.    lb.  ^ 

5.  An  executor  or  other  person  who  is  a  parl^  to  the  litigation  should  not 

be  appointed  collector,    lb, 

COMMISSIONS. 

1.  Annual  rests,  and  full  commissions  thereon,  are  now  allowed,  not  only 

as  formerly,  when  such  rests  are  made  by  order  of  the  court  for  the 
purpose  of  charging  t<ho  executor  or  administrator  with  interest,  but 
also  in  all  cases  where  an  actual  annual  accounting  before  the  Surro- 
gate is  had,  under  the  requirements  of  a  rule  of  court  or  a  statute. 
Cram  v.  Craniy  244. 

2.  But  fall  commissions  cannot  be  allowed  on  the  voluntary  rendering 

of  an  account  for  the  purpose  of  securing  full  commissions.    lb, 

3.  On  an  accounting  by  testamentary  trnstees,  their  commissions,  when 

allowed,  are  at  the  rate  of  5,  2i  and  1  per  cent.,  although  the  like 
rates  were  previously  allowed  tothemonaccounriugas  executors,  lb, 

4.  Under  2  E.  S.,  80,  $  23,  which  forbids  an  executor  neglecting  to  Join 

in  making  an  inventory,  to  interfere  thereafter  with  the  estate, — and 
2R.  S.,  93,  $  58,  which  makes  the  compensation  of  an  executor  depend- 
ent on  the  sums  received  and  paid  out, — ^no  commissions  can  bo  al 
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lowed  to  an  executor  who  refoaod  to  Join  in  the  inrentory  becanie  U 
was  nntmthfal,  and  thereafter  took  no  part  in  the  administration. 
Eajery*  BoberU,  247. 

5.  The  act  of  1863»  whioh  anthoriaee  the  aUowanoe  of  separate  commis- 

sions to  several  executors  where  the  estate  exceeds  $100,000,-^008 
not  apply  in  favor  of  an  executor  who  has  not  filed  an  inventory  nor 
performed  any  duty.    Ih, 

6.  Such  an  executor,  if  he  has  no  interest  in  any  unsatisfied  bequest,  has 

no  standing  in  court  to  object  to  the  correctness  of  the  aocount  of 
his  co-executors.    lb. 

7.  Where  the  same  persons  are  made  both  executors  and  trustees  under 

the  same  will,  such  of  them  as  decline  to  unite  in  the  inventory  and 
do  not  act  as  executors,  are  not  entitled  to  executor's  commissions, 
though  they  duly  qualified,  but  they  are  entitled,  on  ser\ing  as  trus- 
tees, to  commissions  on  the  sum  which  comes  to  their  hands  as  such 
and  also  on  the  income.    Matter  of  PikCj  256. 

8.  Where  there  are  more  than  three  co-executors,  admiuistrators  or  trus- 

tees, entitled  to  commiBsions  under  the  Acts  of  1863  and  1866,  the 
Surrogate  cannot  apportion  the  conmiissions  according  to  their  respec- 
tive services,  but  must  divide  them  equally,    lb. 

9.  The  will  appointed  four  persons  executors  and  testamentary  trustees. 

and  one  qualified,  as  executor,  and  took  pole  charge  of  the  estate. 
The  others  afterward  qualified,  but  did  not  act.  Ou  the  final  and  last 
accounting  of  the  acting  executor,  the  fund  passing  to  the  four  trus- 
tees was  over  $100,000. 

Heldy  1.  That  only  the  acting  executor  was  entitled  to  executor's 
commissions. 

2.  That  alUtbe  four  were  entitled  to  commissions  as  trustees. 

3.  That  the  total  commissions  of  the  trustees  were  a  sum  equal  to 
three  executors'  commissions,  and  were  to  be  divided  equally  between 
the  four.    lb. 

10.  Full  commissions  are  not  allowable  to  trustees  on  an  accounting 
merely  because,  without  the  order  of  court  or  requirement  of  statute, 
rests  have  been  made  for  the  purpose  of  charging  the  trustee  with 
interest.    Tucker  y.  MeDermottj  313. 

11.  Where  three  commissions  are  to  be  divided  among  more  than  three 
executors,  under  the  act  of  1863,  no  discrimination  can  be  made 
among  them,  although  one  of  them  performed  most  of  the  labor. 
Bokde  V.  ^raniMr,  333. 

12.  The  mere  £etct  that  the  execntors'  retention  of  irregular  securities  has 
caused  loss  to  the  estate,  is  not  ground  for  refusing  them  commis- 
sions.   Gillespie  y.  Brooke,  34$L 

13.  Executors,  administrators,  or  trustees,  charged  with  loss  resulting  fkx>m 
their  neglect  to  make  regular  investments  of  a  fund,  are  entitled  to 
commissions  on  the  amount  so  charged .    Matter  of  Mount,  40S. 

14.  Executors,  and  administrators  are  entitled  to  commissions  on  a  debt 
due  to  themselves  firom  the  decedent,  and  presented  and  allowed  on 
their  accounting,    lb. 


15.  Whero  a  will  gives  a  speciHed  snm  on  trost  for  the  life  of  a  ben« 
eficiary,  with  remainder  over  to  another,  the  commissions  fur  paying 
income  to  the  beneficiary  for  life  are  property  chargeable  to  the  body 
of  the  estate,  in  the  absence  of  any  indication  in  the  ^yiiI  that  the 
commissions  were  to  be  charged  on  the  income.    11. 

16.  The  executor  does  not  waive  his  right  to  commissions  on  the  income, 
by  paying  it  over  in  fhll  to  the  beneficiary  for  life.    Ih. 

Tf.  £xecntoTs  and  admlnlstrat<ovs  are  not  entitled  to  appropriate  to  them- 
selv^  from  the  fdnds  of  the  estate,  the  commissions  allowed  by  law, 
until  the  same  have  been  awarded  to  them  by  the  Surrogate  on  an 
accounting.     Wh4!elwright  v.  Wheelwright,  601. 

18.  It  seems  that  they  may  properly  be  charged  with  interest  on  sums  so 
appropriated  which  otherwise  would  have  produced  interest  to  the 
estate.    lb. 

19.  They  are  not  bound  to  part  with  possession  or  control  of  funds  neces- 

sary to  meet  their  commissions,  until  their  claim  to  oonunissions  has 
been  determined  by  the  Surrogate.    lb. 

COKFEOMISE  OF  CLAIMS. 

h  Executors  or  administrators  who,  without  a  Surrogate's  order,  com- 
pound debts  due  the  estate  which  were  inventoried  as  worthless,  are 
not  chargeable  with  more  than  they  have  collected,  unless  there  is 
evidence  of  bad  fiuth  or  serious  error  of  judgment.  Gillespie  v.  Brooks, 
349. 

2.  They  have  power  to  compound  claims,  independent  of  the  statute 
which  gives  additional  protection  when  they  act  under  leave  of  the 
Surrogate.    lb, 

3L  The  statute  empowering  the  Surrogate  to  authorise  executors  and  ad- 
ministrators to  compromise  or  compound  debts, — does  not  sanction 
their  entering  into  a  composition  deed,  giving  debtors  to  the  estate  a 
long  credit  without  port  payment.    Matter  of  Leper,  545. 

C0N8TKUCTI0N  OF  WILL. 

1.  The  testator,  alter  making  psorision  for  a  manied  daughter,  diiiaeted 
that  in  case  there  should  be  other  children  of  his  living  at  his  death, 
a  specified  sum  which  he  had  advanced  to  the  married  daughter  be 
deducted,  with  interest,  and  with  any  other  moneys  which  he  might 
advance  after  a  specified  date,  adding  in  parenthesis  (also  the  further 
sum  of  |8G,000).  He  made  the  hu^sband  of  the  daughter  an  exeeutor. 
It  appeared  that  the  testator  had  informed  the  draftsman  of  his  will 
that  the  |86,000  represented  elaims  which  the  testator  held  against 
the  son-in-law. 

Held,  (1)  That  x>arol  evidence  of  that  statement  was  admissible  to  enable 
the  court  to  constmo  the  clause.  (2)  That  although  there  was  no 
direct  girt  to  the  executor,  there  was  sufficient  indication  of  test«tor*8 
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intent  that  the  claim  against  him,  if  enforced  at  all,  should  be  enforced 
by  dedacting  it  from  his  wife's  beqnest,  so  as  to  exonerate  the  execu- 
tor in  omitting  the  claim  &om  the  inyentory,  and  fix>m  being  duuged 
therefor  as  for  an  asset.    Stevens  y.  SteoeMy  265. 

2.  In  determining  whether  the  will  effectirely  appoints  a  person  named 

as  executor,  the  intention  of  the  testator  must  be  discoveied  from 
the  words  of  the  will,  if  plain  and  obvious,  and  not  from  extraneous 
circumstances ;  and  the  court  must  proceed  upon  known  principles 
and  established  rules,  not  loose,  conjectural  interpretatioi^  nor  by 
considering  what  a  man  may  be  imagined  to  do  in  the  testcRor's  cir- 
cumstances.   Foedick  v.  IkHafield,  392. 

3.  Where  the  words  of  the  wUl  are  plain,  the  intent  always  follows.   The 

will  cannot  be  added  to  nor  its  omissions  supplied.    lb. 

4.  The  court  cannot  give  effect  to  the  will  contrary  to  the  plain  and 

obvious  import  of  the  terms  used,  upon  mere  conjecture  as  to  testa- 
tor's intentions,  nor  upon  suspicion  that  he  did  not  understand  the 
terms  used,  even  though  adopting  the  plain  and  obvious  import  will 
defeat  the  provisions.  J&. 
«5.  Where  the  testator  has  used  plain  and  proper  language  to  express  his 
intention,  and  there  are  no  ambiguities,  nor  any  other  provisions  of 
the  will  inconsistent  with  the  language  used,  the  court  cannot  look 
outside  of  the  terms  of  the  will  for  the  expression  of  the  testator's 
intention.  Much  less  can  the  court  assume  to  conjecture  what  he 
intended,  independent  of  the  language,  or  base  a  construction  upon 
its  notion  of  what  ought  to  have  been  his  intention.  Ih, 
6.  The  will,  after  naming  two  brothers  of  the  testatrix  as  executors, 
added  "  and  in  case  both  of  my  said  brothers  herein  lastly  above 
named  shall  depart  this  life  prior  to  my  decease,  or  in  case  they  shall 
both  decline  to  act  as  such  executors,  then  I  hereby  nominate  and 
appoint," — ^here  naming  a  sou  of  each  of  the  brothers.  Both  brothers 
survived  the  testatrix.  One  declined  to  act.  The  other  qualified  as 
executor,  and  both  subsequently  died.  Held,  That  there  being  noth- 
ing in  the  will  to  evince  a  controlling  intention  to  keep  the  adminis- 
tration in  the  family,  the  court  could  not,  on  extrinsic  evidence  that 
both  testatrix's  brothers  were  advanced  in  age  at  the  time  the  will 
was  made,  disregard  the  words  "prior  to  my  decease,"  and  grant 
letters  to  a  son  of  one  of  the  brothers.  Such  words  constitute  a 
condition.    i5. 

DECREE. 

What  words  wiU  by  imj^UoaOiion  fMke  a%  executor  also-a  trustee*  See,  Tbustxb. 

COSTS. 

L  The  power  of  the  Surrogate  to  award  costs  does  not  authorise  him,  on 
an  accounting  of  an  administrator,  appointed  in  a  case  of  intest4icyy 
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to  award  costs  of  the  connflel  for  proponents  of  a  will  which  had  been 
lefased  probate.    Matter  of  Crates^  144. 

2.  The  Surrogate  cannot  award  costs  to  any  person  not  a  party  before 

him.    Ih, 

3.  If  the  Siim^gate  makes  such  allowances,  even  by  consent  of  connsel, 

and  they  are  paid  by  the  execntor  or  administrator  they  must  never* 
theless  be  stricken  oat,  if  objected  to  on  his  final  accounting.    Ih, 

DEATH. 
Premvmiption  of^  from  diMqtpmramoe  and  absence  unaccounted  for.     See, 

EVIDENCB,  4. 

DEBTS. 
See,  Payments  of  Dsbts. 
DECREE. 

1.  Where  apetition  shows  a  case  conferring  jurisdiction  upon  a  Surro- 

gate, he  has  authority  to  act  in  the  premises ;  and  a  subsequent  discov- 
ery  of  persons  interested,  who  were  entitled  to,  but  did  not  have 
notice,  because  their  existence  was  denied  by  the  i)etition,  does  not 
render  his  decree  void.  At  most  it  would  only  render  it  inoperative 
as  to  their  interest.    BaUey  v.  Stewart 

2.  A  Surrogate's  decree  having  been  adjudged  void,  by  the  Supreme 

Court,  it  is  superfluous  for  the  Surrogate  to  vacate  it.  Matter  of 
Eepie,  445. 

DEFAULT. 

On  what  grounds  opened.    See,  Practigb  and  Pleading,  4,  5. 

DELUSION. 

EMenoe  of,  tuffldent  to  avoid  icill    See,  Mental  Capacity,  2,  3, 4, 5, 6, 7, 
6,9. 

DEVISE. 

1.  A  devise  to  the  trustees  of  an  incorporated  college,  and  their  succes- 

sors forever  in  trust,  etc..  Held,  To  vest  the  estate  devised  in  the  col- 
lege as  a  corporation.    Curran  v.  Sears,  526. 

2.  A  devise  to  an  incorporated  college  for  its  legitimate  purposes,  subject 

to  the  payment  of  an  annuity  by  the  devisee  to  the  testator's  widow 
for  life.  Held,  Valid.  In  this  respect,  there  is  no  distinction  between 
a  devise  of  realty  and  a  bequest  of  personalty.    Ih, 

3.  The  act  of  1860,  (Laws  of  1860,  chap.  360)-— prohibiting  bequests,  etc., 

to  charitable,  literary,  etc.,  institutions  of  more  than  one-half  of  tes* 
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totoif a  estato--«oBatro8d  and  applied.  And  MM^  that  the  Sunogate 
will  uot  undertake,  by  relerenoe  or  otherwise,  to  ascertain  the 
amooui:  of  fh»  de^iae,  until  the  party  intereBted  in  the  disputed  de- 
vise is  brought  in,  and  in  the  meantime  probate  will  be  Buspouded. 

DISTEIBUTION, 

1.  A  gift  to  testator's  wife  made,  and  by  her  accepted,  in  )ieu  of  dower, 

does  not  preclude  her  claim  to  share  in  a  surplus  of  personalty  un- 
disposed of  by  the  will.    Edaall  v.  Waterburyj  46. 

2.  The  fact  that  the  surplus  is  only  a  remainder  after  the  termination  of 

a  life  estate,  given  to  the  widow  herself,  does  not  alter  the  case.  The 
right  to  the  shares  in  remainder  undisposed  of  by  the  will  vests  on 
the  testator's  death,  in  the  widow  and  next  of  kin,  by  force  of  the 
statute  of  distributions,  although  such  shares  are  not  payable  till  her 
death,  when  her  share  will  be  payable  to  her  personal  representatives, 
or  next  of  kin.    lb. 

3>  The  decedent's  husband,  by  a  former  wife,  had  one  daughter,  G.,  who 
diedbcfore  her  mother,  leaving  children.  Tlie  decedent  died  leaving 
sisters,  but  no  husband,  parent  or  child.  Seld  that  the  decedent's  sis- 
ters were  her  only  nest  of  kin.  The  children  of  G.  cannot  participate 
in  the  distribution  of  the  estate,  because  they  are  In  no  way  related 
to  the  decedent.  Relationship  is  the  ground  on  which  the  law  of 
distribution  is  based.    Gazlay  v.  Comwellj  139. 

Decree  for,  not  made  without  peHtUm  for  fnalaceounting,   flee  Accountocg,  6 

Surrogate  cannot  order  distributive  share  to  be  paid  to  assignee  of  next  of  Hn, 
See  Jurisdiction,  3, 4, 5. 

Power  of  Surrogate  to  reserve  from  distrihUion  sum  sufficient  to  satisfif  cUdin 
against  estate  in  UUgation.  See,  Jurisdiction,  7,  8. 

DIYOSCK 

Granted  by  court  of  another  State,  when  it  may  be  impeached  here  by  evidence 
that  it  was  obtained  by  fraud  or  perjury,    8ee,  Marriage,  1. 

DONATIO  INTEB  VIVOS. 

1.  Evidence  that  the  intestate  gave  to  his  wife  money  with  which  to  pur- 

chasef  umiture,  which  she  did,  without  further  evidence  tending  to 
show  a  gift  either  of  the  money  or  furniture  to  her  as  her  separate 
property,  is  not  enough  to  exonerate  her  from  accounting  for  It  as 
administratrix.    Matter  of  Ward,  251. 

2.  A  savings  bank  deposit  by  the  intestate  in  the  name  of  himself  and 

wife,  entered  thus,  ^'Richard  or  Kate  Ward,"  she  never  having  had 
psssession  of  the  pass-book  dnring  his  life,  is  presumptively  his  prop- 
erty exclusively.    lb. 
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Z,  The  essential  features  of  a  gift  inter  vivos  axe  ezpieiisions  of  intention  to 
make  a  gift,  and  an  actual  deliveiy  of  the  Bulject  of  It  to  the  donee. 
Ih. 

4.  To  constitnte  a  gift  inter  vivoe  there  mnst  he  an  expression  of  intention 

to  make  a  gift,  and  an  actual  delivery  to  the  donee.  Stevens  v, 
Stevens,  265. 

5.  The  testator,  while  living,  suhscrlhed  to  shares  in  an  Opera  House  eor- 

poration,  and  took  the  certificates  in  his  own  name ;  hut  the  ticket 
issued  to  him  for  the  box  represented  by  his  shares,  he  delivered  to 
his  wife.  He  said  he  purchased  the  box  for  her,  and  that  she  needed 
no  other  evidence  of  ownership  than  the  tickets.  She  enjoyed  the 
use  of  the  box,  and  he  allowed  her  to  rent  it  and  receive  the  rent  for 
her  own  use.  Held,  that  this  did  not  establish  a  gift  of  the  shares  to 
her ;  that  she  occupied  by  his  license,  and  for  occupancy  after  his 
death,  his  executors  might  charge  her  rent.    Ih, 

6.  A  husband  whose  wife  was  going  abroad  with  their  daughter  provided 

her  with  circular  notes  in  the  nature  of  a  commercial  or  traveler's 
credit  for  their  expenses  and  purchases.  He  died  while  they  were 
abroad.  Meld,  that  so  much  of  the  credit  as  was  used  for  expenditures 
while  abroad,  and  returning  on  hearing  of  lus  death,  could  not  be 
charged  to  her  by  the  executors,  but  she  was  chargeable  with  notes 
collected  by  her  bankers  after  her  return.    Ih, 

DOWEB. 

1,  An  absolute  direction  in  the  will  to  sell  real  property,  since  it  affects 
an  equitable  conversion  iix>m  the  time  of  testator's  death,  is  inconsis- 
tent with  a  right  of  dower  in  the  widow ;  and  she  should  be  put  to 
her  election,  whether  to  take  a  share  of  the  proceeds  of  conversion  or 
to  clflim  dower.    Brink  v,  Layton,  79. 

St,  An  agreement  between  the  beneficiaries  under  a  will  to  hold  and  treat 
the  real  estate  as  such,  nothwithstanding  an  equitable  conversion 
efiected  by  an  absolute  direction  in  the  will  to  sell  it,  cannot  affect 
the  right  of  succession  of  the  heirs  of  the  beneficiaries  nor  the  dower 
right  of  a  wife  married  to  a  beneficiary  before  the  agreement  was 
made.    Ih, 

EQUITABLE  CONVERSION. 
See,  Dower,  1,  2. 

EVIDENCE. 

1.  On  the  question  whether  the  administrator  was  negligent  in  leaving  tes- 
tator's deposit  in  a  savings  bank,  after  the  bank  had  suffered  from ''  a 
run"  until  it  finally  became  insolvent ; — Held,  That  testimony  of  wit> 
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nesses  aa  to  distnisi  expressed  by  depoaitoiB  and  others,  was  sufficient 
to  establish  such  general  reputation  for  nnsonndnew  aa  would  raise 
a  presumption  of  knowledge  of  its  unsound  condition  on  the  part  of  tho 
administrator,  where  all  the  witnesses  who  knew  of  its  reputation 
and  course  of  business,  testified  that  they  had  confidence  in  it  up  to 
the  time  of  its  failure.     Sheerin  v.  Public  Administrator,  421. 

2.  Section  399  of  the  Code  of  Procedure,  excluding  the  testimony  of  a  parfy? 

etc.,  to  a  i)er8onal  transaction  or  communication  between  him  and  a 
person  deceased,  in  certain  caaes,  does  not  preclude  a  party  from  tes- 
tifying that  he  overheard  a  conversation  with  the  deceased,  in  which 
the  witness  did  not  participate.    Marsh  v.  Gilbert  j  465. 

3.  An  objection  to  the  exclusion  of  a  qaestion  on  the  examination  of  an 

executor  or  administrator,  on  his  accounting,  should  not  be  sustained, 
if  the  materiality  of  the  question  does  not  appear,  by  connection  with 
the  point  in  issue,    lb, 

4.  An  annuitant  sixty-six  years  of  age,  who   had  been  accustomed  to 

call  on  the  executor  regularly  and  frequently  for  his  money,  on  which 
he  was  dependent  for  support,  left  his  abode  in  May,  without  ind- 
eating  an  intent  of  remaining  absent,  and  was  never  after  heard  from 
During  the  same  month  he  had  called  and  received  about  half  a  yoars^ 
income.  His  physician  testified  that  at  the  time  when  he  disappear- 
ed he  was  suffering  from  iueurablo  disease,  under  which  he  coidd  not 
have  survived  more  than  tlireo  months.  Heldy  that  these  facta  were 
sufficient  to  sustain  a  finding  that  his  death  during  the  fall  of  the  same 
year  might  be  presumed*    Matter  of  Ackermanf  521. 

To  Avoid  Presumption  of  Advancement.    See  Advancement,  6. 

Circttmstantial.  to  show  a  donatio  inter  vivos.  See  Donatio  Inter 
Vivos. 

Previous  wills  made  by  testator,  admissible  as  evidence  of  undue  influence.  See 
Fraud  and  Undue  Influence,  1. 

Circumstantial  to  prove  undue  influence  and  fraud.  See  Fraud  and  Undue 
Influence,  1, 2, 3,  4, 5, 6. 

Of  marriage  from  co-habitation,  declarations  and  repute.  See  Marriage,  6, 
7,8. 

Of  want  of  mental  capacity  to  make  wUL    See  Mental  Capacity. 


EXECUTION  (Leave  to  issue). 

1.  In  computing  the  amount  of  assets  in  the  hands  of  the  executor  or 
administrator,  when  a  judgment  creditor  applies  for  leave  to  issue 
execution,  the  claim  of  the  attorney  or  counsel  of  the  executor  or 
administrator,  for  professional  services  rendered  to  him,  and  not  Jipon 
tho  retainer  of  the  deceased,  in  the  unsuccessful  defence  of  the  apx)li- 
cant^s  judgment,  cannot  be  deducted.    Field  v.  Field,  160. 

2  If  an  executor  or  administrator  has  rendered  an  account  showing 
assets  applicable  to  the  payment  of  a  judgment,  the  judgment  cred- 
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itor,  on  petitioning  for  leave  to  issue  execution,  need  not  cite  l^irn  to 
account.  Smith  v,  Satoellj  325. 
S.  If  the  assets  have  been  mateiially  reduced  since  the  account  was  ren- 
dered it  is  for  the  executor  or  administrator  to  show  the  fact,  distinct- 
ly,  in  answer  to  the  petition.  A  mere  allegation  that  the  amount  of 
cash  appearing  in  the  account  has  been  reduced  by  payments,  is  not 
enough.    Ih. 

4.  It  seems  that  if  the  account  has  been  finally  settled,  the  Surrogate's 

leave  is  not  necessary  before  issuing;  execution.    Ih, 

5.  The  Surrogate  should  not  refuse  leave  to  issue  execution  because  an 

appeal  by  the  executor  or  administrator  is  pending,  unless  the  neces- 
sary security  to  stay  proceedings  has  been  given.    Ih. 

6.  When  a  sufficiency  of  assets  clearly  appears,  it  is  the  duty  of  the  Sur- 

rogate to  allow  execution  to  issue.    lb. 

EXECUTION  OF  WILLS. 
See  Will,  1,  2,  3,  5,  6,  7. 

EXECUTORS  AND  ADBilNTOTRATOES. 

1.  An  executor  or  administrator  oannot  he  allowed  for  expenditures 

incurred  after  the  decedent's  death  in  stocking  or  carrying  on  a  farm 
left  by  the  decedent,  or  in  operating  a  mill  owned  by  himself  and 
the  decedent  as  tenants  in  common,  in  the. absence  of  clear  evidence 
that  the  expenditures  were  beneficial  to  the  estate.  Larrour  v.  Lar^ 
rour,  69. 

2.  In  such  a  case,  expenditures  not  necessary  in  the  proper  administration 

of  the  estate,  or,  in  execution  of  specific  powers  in  the  will,  should  be 
disallowed :  and,  on  the  other  hand,  credits  of  moneys  not  proceeding 
legitimately  Irom.the  ajisets  or  estate,  should  be  stricken  out.    lb. 

3.  But  charges  for  threshing  grain  if  done  to  prepare  for  sale,  or  market^ 

grain  raised  by  the  decedent,  are  proper ;  so  of  taxes  assessed  against 
him  in  his  life-time.    lb. 

4.  The  decedent  was  one  of  a  number  of  heirs  and  beneficiaries  under  a 

will  who,  in  her  life-time,  had  agreed  upon  a  settlement  of  their  inter- 
est in  their  ancestor's  estate,  pursuant  to  which  a  bond  and  mortgage 
had  been  taken  by  the  decedent  in  her  own  name,  but  in  f&ct  for  the 
benefit  of  another  beneficiary  whose  share  was  thus  invested,  ffeld, 
that  the  fund  was  properly  paid  over  to  the  latter  by  the  administra- 
tor of  the  former.    Brink  v.  Laytan,  79. 

5.  Such  a  settlement  must  be  as  binding  upon  one  of  the  parties  to  it  as 

npou  the  others;  and  the  transaction  having  been  in  an  individual 
capacity,  any  mistake  must  be  corrected  by  action,  and  not  on  the 
accounting  in  the  Surrogate's  court.    lb. 

6.  Wberc  the  administrator  in  good  faith  paid  a  claim  of  $300  for  services 

to  the  decedent,  which  was  presented  verifiod  in  the  usual  form  and 
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the  oTidenoe  before  the  aaditor  tended  to  sabetaotiate  it: — HeUdf 
that  it  must  be  allowed.    Jh. 

7.  An  administrator  cannot  be  allowed  a  payment  of  interest  on  a  Mort- 

gage of  real  property,  made  by  the  decedent,  without  proof  that  the 
premises  did  not  descend  to  the  heir,  eto.    C&nwfell «.  Deck,  B7. 

8.  Premiums  paid  for  insnrance  otfected  by  aa  admiolstratori  on  personal 

assets,  may  be  allowed  to  the  administrator.    Ih. 

9.  Premiums  on  such  insnrance  of  real  property  cannot  be  allowed,  unless 

the  insnrance  was  effected  under  the  belief  that  the  estate  was 
Insolyent.    Ih, 

10.  Expenditures  for  repairs  to  real  property,  and  taxes  loTied  subsequent 
to  the  decedent's  death,  and  exclusively  for  the  benefit  of  the  real 
property,  cannot  be  allowed.    lb, 

11.  The  expense  of  a  tomb-stone,  if  not  excessive,  must  be  allowed  in  full, 
although  the  estate  be  insolvent.    Ih. 

12.  Where  the  decedent  was  a  merchant,  and  left  a  stock  of  goods  in  the 
retail  store  carried  on  by  him, — held,  that  it  was  a  fSair  exercise  of 
discretion,  by  the  administratrix,  to  employ  a  clerk  to  continue  the 
sale  at  retail,  instead  of  making  a  forced  sale ;  and  there  being  no 
proof  of  loss  to  the  estate,  the  wages  of  the  clerk  must  be  allowed. 
Ih. 

13.  Executors  cannot  be  allowed  for  expenditures  made  by  them  for  a 
purpose  not  authorised  by  the  will  or  the  legal  duty  of  executors,— e. 
g.,  to  maintain  a  &vorite  horse  of  the  testator,  as  long  as  he  should 
live,  although  made  by  them  in  consequence  of  the  verbal  request 
of  the  testator.    Matter  of  Tey»,  306. 

14.  Testator  left  a  daughter  aged  four,  i^pointing  his  executors  her  guar- 
dians, in  case  his  widow  married  again;  some  years  after  his  deatht 
the  ^dow  married  again,  and  the  child  thereafter  resided  with  the 
stepfather.  Held,  that  the  executors  could  not  be  allowed  their  pay. 
ment  to  the  stepfather  for  the  ward's  board  and  maintenance  without 
proof  of  an  agreement  made  by  them  to  pay  therefor.    Ih. 

15.  If  such  an  agreement  were  found,  the  law,  Hi^  the  absence  of  a  differ- 
ent stipulation^,  would  imply  an  agreement  to  pay  yearly ;  and  the 
statute  of  limitations  would  begin  to  run  as  to  each  year's  board,  etc, 
from  the  end  of  the  year.    Ih. 

16.  Under  a  will  wbieh  directs  the  executors  to  convert  into  money  the 
personalty  not  securely  invested,  end  invest  and  keep  it  invested  on 
bond  and  mortgage  or  public  stocks, — ^they  have  not  authority  to  loan 
on  mere  personal  security,  and  at  less  than  the  lawful  rate  of  inter- 
est.   Bohde  9.  Srwner,  333. 

18.  It  is  not  an  insuperable  objection  to  allowing  a  gross  simi  for  disburse* 
ments  made  by  the  executor  in  managing  the  estate  for  a  series  of 
years,  that  he  is  not  able  to  give  in  detail  all  the  various  items  of 
charge.    Ih. 

19.  The  executor  may  be  allowed  for  clerk  hire  necessarily  incurred  in 
the  administration  of  the  estate.    Ih. 
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20,  An  nnquestioned  charge  in  the  execntors  acconnt,  for  services  Tender- 
ly ed  in  settlement  of  the  estate  by  the  clerks  of  a  finn  of  which  the 
1^  esecntor  is  a  member,  may  be  allowed  to  the  executor,  on  condition 

of  his  producing  the  receipt  of  the  firm.    Ih, 
^  21.  Debts  duo  the  decedent  to  a  large  amount  were  inventoried  as  worth- 

less, and  the  executors,  under  the  advice  of  the  decedent's  bookkeep- 
er who  was  familiar  with  the  circumstances,  did  not  attempt  to  col- 
lect them  by  suit.  Held,  that  they  were  not  chargeable  with  such 
debts,  in  absence  of  evidence  that  the  debts  might  have  been  ool- 
.  lected.    Gilleftpie  p,  BrookSj  349. 

.  22.  Executors  are  not  bound  to  require  vouchers  from  creditors  whose 

claims  are  attested  by  the  decedent's  books  of  account  and  by  per- 
1  sonal  information  of  their  correctness  from  his  bookkeeper.    lb. 

23.  8o  information  from  the  widow  that  a  certain  sum  due  from  the  de- 
cedeut  to  a  servant,  is  sufficient  to  justify  the  executor  in  making 

'.  t>ayment  without  a  voucher.    lb. 

24.  The  object  of  the  statute  (2  R.  S.  126  $  36,)  requiring  the  public  admin- 
istrator to  deposit  all  moneys  by  him  "  collected  and  received,''  with- 
in two  days  after  the  receipt  thereof  in  an  officially  designated  bonkj 
is  to  secure  the  funds  against  loss  by  conversion  by  the  administrator, 
or  his  indiscreet  selection  of  a  bank.  Sheerin  v.  Fublie  Adminisb'ator, 
421. 

25.  A  bank  deposit  made  by  the  decedent,  whose  book  only  comes  to  the 
hands  of  the  administrator,  is  not  money  "  collected  and  received," 
by  him,  within  the  meaning  of  the  statute.    lb. 

26.  An  administrator  is  bound  to  use  such  care  and  diligence  as  a  busi- 
ness man  would  exert  in  the  management  of  his  own  property.  He 
is  not  liable  for  a  loss  occurring  notwithstanding  such  care.    lb. 

27.  An  executor  who,  at  the  time  of  the  making  of  the  will,  resided, within 
the  jurisdiction,  and  removes  therefrom  after  undertaking  the  duties 
of  the  office,  is  not  entitled  to  charge,  in  his  accounts,  his  traveling 
expenses  in  visiting  the  place  of  jurisdiction  on  the  business  of  the 
estate.    Marsh  v.  Gilbertj  465. 

Executor  of  executor,  no  right  to  administer  estate.    See  Administration, 

1,2. 
Power  of  y  to  compromise  claims  due  estate.    See  Compromise  of  Claims. 
TVhat  words  in  will  sufficient  to  appoint  one  as  executor.    See  Construction 

OF  Will,  2,  3,  4,  5,  6. 
JExecutor  should  not  be  appointed  collector.    See  Collector,  5.. 
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EXEMPT  PEOPEBTY.. 

1.  On  the  accounting  of  an  administratrix  she  cannot  be  allowed  for  the 
articles  which  she  might,  as  widow,  have  claimed  to  be  exempt  by 
law  in  her  favor,  on  making  the  inventory,  if  they  were  not  so  allow- 
ed ;  especially  where  there  is  evidence  tending  to  show  that  she  had 
possession  of  assets  not  inventoried.    Comwell  v.  Deck,  87.. 
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2.  If  the  claim  of  exemption  at  the  proper  time,  was  omitted,  thiongh 
ignorance  or  mistake,  the  remedy  is  a  special  application  to  correct 
it,  on  notice  to  the  creditors  and  next  of  kin.    lb. 

EXPENDITURES. 

Ab  to  wluU  expenditures  made  by  executors  or  administrators  will  he  allowed 
See  Executors  and  Administbatobs,  1, 2,  3, 7, 8,  9, 10, 11, 12, 13, 
14, 15, 18, 19,  20. 

FRAUD  AND  UNDUE  INFLUENCE. 

1.  Previons  wills  made  by  a  testator  are  admissible  on  the  question  of 

nndne  inflaence,  as  showing  that  the  testator  was  easily  influenced 
by  those  who  had  his  confidence,  or  that  he  was  under  the  influence 
of  a  delusion.    Colhoun  v,  Jones,  34. 

2.  A  will  made  by  a  patient  in  favor  of  his  physician,  in  whose  house  he 

resides,  and  under  whose  care  he  was  to  the  time  of  his  death,  is  pre- 
sumptively open  to  the  imputation  of  undue  influence.  The  burden 
of  proof  is  upon  the  latter,  to  show  the  contrary.    lb. 

3.  Fraud  and  undue  influence  may  be  inferred  by  circumstances.    lb. 

4.  Undue  influence,  vitiating  a  testamentary  provision,  may  be  proved 

by  circumstantial  evidence.    Baker's  Willf  179. 

5.  Upon  a  husband's  application  for  probate  of  his  wife's  will,  containing 

a  bequest  of  a  life  estate  to  him,  it  appeared  that  he  had  been  form- 
erly married  to  another  woman,  against  whom  he  had  procured  a  di- 
vorce, by  fraud  and  perjury,  and  that  by  fraudulently  representing 
that  he  was  thereby  made  free  to  marry  again,  he  had  induced  the 
decedent  to  marry  him,  secretly,  and  that  while  she  was  his  wife  she 
had  made  tUe  bequest  in  his  favor,  now  in  question.  Held,  that  these 
circumstances  were  sufficient  evidence  of  undue  influence  to  avoid 
the  bequest.    lb. 

6.  It  seems,  that  the  burden  of  proof  as  to  undue  inflaence  in  the  case  of 

parties  standing  in  a  relation  of  trust  and  confldence,  is  upon  the 
beneficiary.    lb. 

7.  To  constitute  undue  influence  which  will  invalidate  a  testamentary 

act,  there  must  be  the  control  of  another  will,  over  that  of  the  testa- 
tor.   Buries  Will,  239. 

8.  Where  the  testatrix  insisted  on  inserting  in  her  will  bequests  to  tlie 

draftsman's  children,  notwithstanding  his  suggestion  that  they  had 
no  claim,  and  made  no  provision  for  her  husband,  and  none  for  her 
own  son  until  asked  by  a  by-stander  if  she  would  not, — Held,  that  as 
she  had  long  been  separated  from  her  husband,  and  her  son  had  been 
long  absent  and 'unheard  from,  the  circumstances  did  not  show  im- 
paired mind  and  subjection  to  undue  influence.    lb. 

9.  To  prove  undue  influence  by  duress  or  threats  which  will  avoid  a  will, 

it  is  not  necessary  to  show  that  the  duress  was  visible  or  physically 
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exercised  at  the  moment  of  the  execution.  It  is  enough  to  satisfy 
the  mind  of  the  court  or  jury,  that  the  duress  existed  shortly  before, 
and  continued  its  domination  over  the  mind  at  the  time  of  its  execu- 
tion.   Fagan  v.  DugaUj  341. 

10.  Such  influence  is  usually  effected  by  slow,  adroit  and  covert  process, 
manifested  by  numerous  acts,each  of  which  is  trifling  in  itself,  but  all 
of  which  combined  are  potential  and  controlling ;  and  it  is  the  prov- 
ince of  the  court,  from  the  evidence,  to  group  and  aggregate  the  several 
acts  and  circumstances  with  the  opportunity  and  results,  for  the 
purpose  of  determining  their  effect  on  the  testator's  mind.  lb, 

11.  Undue  influence  to  avoid  a  will,  must  be  such  aa  to  deprive  the  testator 

at  the  time,  of  the  free  exercise  of  his  will ;  and  must  be  exercised  in 
respect  to  the  very  act.  And  the  fact  must  be  proved  ;  it  will  not  be 
inferred  from  opportunity  and  interest.  Wade  v,  Holbrook,  378.  See 
also  Wills,  4. 

FRAUDULENT  CONVEYANCES. 

When  Surrogate  on  accounting  may  compel  an  executor  to  account  for  property 
conveyed  to  him  by  the  decedent  in  fraud  of  creditors.  See  Jurisdiction, 
2,3. 

GIFT. 

What  words  in  wiU  sufficient  to  shotc  intention  to  make  gift  to  executor  of  claim 

due  from  Mm,    See  Construction  of  Will,  1. 
For  cases  in  relaHon  to  gifts  inter  vivos.    See  Donatio  Inter  Vivos. 

GUARDIAN  AND  WARD. 

1.  A  widow  judicially  appointed  guardian  of  her  own  children  may  be 

removed,  upon  her  re-marriage.    Swartwout  v.  Swartioouty  52. 

2.  It  seems  that  the  re-marriage  terminates  such  a  guardianship.    lb, 

3.  Where  the  widow  was  a  co-execnlrix,  and  had  assented  to  improper 

expenditures,  but  was  also  guardian  for  minor  heirs  and  next  of  kin, 
and  had  not  expressly  assented  in  that  capacity — held,  that  though 
she  could  not,  as  executrix,  object  to  their  allowance  to  her  co-exec- 
utor, she  could  do  so  as  guardian.    Larrour  v.  Larrour,  69. 

4.  In  such  case,  the  Surrogate  should  appoint  a  special  guardian  for  the 

purposes  of  the  accounting.    /  b, 

5.  Where  such  expenditures  exhausted  the  personalty  before  the  debts 

were  fully  paid,  and  necessitated  a  sale  of  realty  to  pay  debts — hcld^ 
that  they  could  not  be  treated  as  payments  made  to  the  guardian.  Ih, 

6.  The  Surrogate  has  not,  by  the  statutes  of  this  state,  Jurisdiction  to  ap- 

point a  guardian  of  the  person  and  estate  of  a  minor  resident  in  another 
state  of  the  Union,  even  if  having  property  here.  Matter  of  Sots' 
ford,  138. 
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7.  The  remedy  10  for  a  gaaidian  appointed  in  sacli  other  state,  to  proceed 

by  taking  oat  letters  here,  under  L.  1870,  c  59 ;  1875,  c.  442.    Jb. 

8.  Whether  the  Soirogate  has  snch  Jurisdiction  in  case  of  a  minor  resident 

in  a  foreign  country, — gucry  t    lb, 

9.  A  conservator  or  committee  of  a  lunatic  minor,  appointed  in  another 

state,  is  not  entitled  in  the  Surrogates'  courts,to  call  a  guardian  of  the 
minor  in  this  state  to  account  for,  and  pay  over  to  him,  the  estate  of 
the  minor  iu  his  hands.  The  remedy  is  by  application  to  the  Supreme 
Court.    Matter  of  Traznier,  171. 

10.  The  *^  incompetency  "  for  wbich  a  Surroc^ate  may  remove  a  guardian 
under  2  Jiev.  Stat,  152,  (  14,  has  relation  not  merely  to  the  mental 
condition  and  moral  status  of  the  guardian,  hut  the  court  may  take 
into  coDstderation  the  relative,  social  and  pecuniary  position  of  the 
guardian  and  the  infant,  as  afifecting  the  interests  of  the  latter  in  re- 
spect of  nurture,  care,  education  and  safety.    Damarell  r.  Walkery  198. 

11.  The  Surrogate  has  power  to  remove  a  testamentary  guardian  on 
grounds  which  will  warrant  the  removal  of  a  general  guardian,    lb, 

12.  The  fact  that  a  will  by  which  a  guardian  is  appointed  lor  an  infant 
child  of  the  testator,  had  been  admitted  to  probate,there  having  been 
no  contest  on  the  question  of  test-amentary  capacity,  will  not  preclude 
the  court  from  passing  upon  the  question  of  the  testator's  mental  con- 
dition, on  a  subsequent  application  to  remove  the  guardian.  lb. 

13.  Previous  insanity  of  testamentary  guardian,— how  fur  a  ground  for 
removal.    lb. 

14.  Guardians  cannot  be  Justified  by  the  consent  of  the  ward,  given 
during  minority,  in  investing  the  ward's  funds  in  their  own  business* 
Matter  of  Teyn,  306. 

15.  But  the  propriety  of  such  investment  should  not  be  passed  upon,  on 
an  aocounting  of  the  guardians,  as  executors ;  but  should  be  raised 
on  a  decree  requiring  them  to  pay  over  the  fund.    1  b, 

16.  The  guardian  of  an  infant  has  no  power  to  give  the  consent  required 
by  the  statute,  for  the  distributioD,  in  kiud,  of  unsold  assets  unlets 
authorized  by  a  competent  tribunaL    Carman  v,  Cowlea,  414. 

17.  The  Surrogate's  Court  has  not  power  to  grant  such  authority  where 
the  guardian  is  one  appointed  by  another  court.    1  b. 

18.  The  court  will  not  require  the  proceeds  of  a  trust  fnnd  to  be  paid  to 
the  parent  of  minor  beneficiaries,  for  their  support,  without  requir- 
ing security  from  him  as  guardian,  even  where  he  is  unable  to  give 
such  security.    Savage  v.  OliMteadj  478. 

19.  A  guardian  who  invests  the  funds  of  his  ward  on  personal  seouritiesr 
assumes  the  risk  of  loss  hereby.    Torry  v,  Frazer,  486. 

20.  He  must  also  bear  the  expenses  of  litigation  in  efibits  to  collect  funds 

BO  invested.  1  b. 
When  annual  rests  allowed  to  guardian  on  compuHng  his  commissions.    See 
COMaussioKS^  20, 21. 
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HUSBAND  AND  WIFE. 

1.  The  mamed  women's  acts  of  1848,  etc.,  did  not  change  the  obligation 

of  the  husband  to  support  the  wife ;  nor  charge  the  wife  with  her 
own  support,  except  in  cases  where  she  makes  herself  and  her  separ- 
ate estate  liable.     WMer  v.  Spannhahe,  258. 

2.  If  a  husband  calls  a  physician  to  attend  his  wife,and  the  physician  not 

knowing  she  has  a  separate  estate,  attends  without  intending  to  make 
any  charge,  the  subsequent  discovery  of  the  fact  that  she  had  such 
estate  will  not  enable  him  to  claim  payment  from  her  estate.    J  h. 
Administrator  of  deceased  huahand  whose  wife  died  before  him  not  entitled  to  ad- 
minister estate  of  wife.    See  Adminisibation,  4. 

INCOME. 

1.  Expenditures  incurred  for  the  benefit  of  the  body  of  the  estate,  such  as 

expenses  of  unprodnctive  property,  and  for  extinguishing  a  claim  of 
dower, — Heldy  not  chargeable  against  income.    Cramv,  Cram^  244. 

2.  Under  a  bequest  of  '^  the  income"  of  real  estate  ''  after  payment  of 

taxes,"  assessments  are  not  to  be  deducted  from  the  income.     Bohdo 
V,  Bruner,  333. 
When  oommissions  not  deducted  from.    See  CoMmssioirs,  15, 16. 

INFANTS. 

1.  Where  infants  are  concerned,  the  court  will  interfere  to  correct  an 
eflror  prejudicial  to  them,though  acquiesced  in  by  their  special  guar- 
dian and  counsel.    Tucker  v.  McBermott,  312. 

When  objections  to  amount  on  bdmlf  of  not  waived  by  not  bdng  taken  before 
close  of  evidienee.    See  AccouxniKG,  5. 

INSURANCE. 
When  not  chargeable  to  lAfe  Tenant,   See  Lifb  Tenant,  1. 

INTEREST. 

1.  A  direction  in  the  will  that  a  legacy  is  to  be  paid  ''  as  soon  as  conveni- 

ently may  be  after  my  deceaae,"  does  not  entitle  it  to  draw  interest 
from  a  time  before  the  expiration  of  a  year  after  the  issue  of  letters. 
Rogers  v.  Sogers,  24. 

2.  Where  there  is  no  sufficient  direction  to  pay  the  legacy  before  the  year 

expires,  the  indication  of  an  intent  to  allow  interest  before  that  time 
must  be  clear,  or  it  cannot  be  allowed.    lb, 

3.  Compound  interest  should  only  be  charged  in  case  of  gross  delinquency 

or  intentional  violation  of  duty.    Tucker  v,  McDermott,  312. 

4.  General  legacies,  in  their  nature,  carry  interest.  Lgnchv.  Mahoneg,  434. 
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5.  Bach  interest  is  compated  from  the  time  at  which  the  pzinci|Mil  is  acta. 

ally  due  and  payable,    i  6. 

6.  The  executor  is  allowed  by  law  qua  year  to  prepaie  for  payment,  and 

interest  runs  from  the  expiration  of  the  year,  unless  another  period  is 
fixed  by  the  will.    /  h. 

7.  But  on  a  legacy  declared  to  be  in  satisfaction  of  a  debt,  or,  in  some 

cases,  for  the  maintenance  of  a  child,  interest  id  allowed  from  tes- 
tator's death.    I  b. 

8.  A  bequest  of  interest  upon  a  fund  bequeathed  in  trust,  to  be  invested 

though  payable  to  a  person  neither  an  infant  nor  a  widow,  is  subject 
to  the  rule  applicable  to  an  annuity,  and  the  interest  runs  from  the 
date  of  testator's  death.    I  (. 

9.  Where  the  sole  assets  of  a  testator  consist  of  an  estate  m   remainder 

which  does  not  fall  in  until  some  years  after  the  testator's  death,  in 
terest  on  legacies  under  his  will  is  allowable  only  from  the  time  such 
assets  come  into  the  executor's  hands  by  the  death  of  tbe  life  tenant, 
and  not  from  a  year  after  testator's  death.     Wheeler  v.  Ruthven,  491. 

10.  The  rule  as  to  a  reduced  rate  of  interest  on  legacies  where  less  than 
the  full  rate  has  been  realized,  applies  only  as  between  the  executor 
and  the  estate ;  not  as  between  the  legatee  and  the  estate.    Jh. 

TfTten  chargeable  to  executor  or  adminUiraior  on  funds  retained  by  them  as  com- 
missions  before  commissions  have  been  awarded  to  them  by  Surrogate.  See 
Commissions,  17, 18. 

If  allowed  against  executor  or  administrator  on  aooounting,  from  what  time 
chargeable.    See  Assets,  2. 

INVENTORY.  • 

1.  An  executor  who  is  obstructed  by  his  co-executors  in  the  performance 

of  his  duty  to  make  a  true  inventory,  should  take  proceedings  to  en- 
force the  making  of  it.    Eager  v.  Roberts,  247. 

2.  The  fact  that  a  bank  deposit  was  inventoried  as  cash,  does  not  con- 

clude the  administrator  and  tbrow  upon  him  absolute  responsibility 
for  the  security  of  the  fund.    Shcerin  v.  Public  Administrator,  421. 

3.  The  inventory  may  be  shown  to  be  incorrect,  on  a  final  accounting. 

lb. 
Effect  on  his  commissions  of  failure  by  an  executor  to  file.    See  Commissions, 

4. 
What  words  in  will  show  intention  to  release  claim  against  executor,  sufficient 

to  justify  him  in  omitting  it  from  inventory.    See  Constbuction  of 

Will,  1: 

JURISDICTION. 

1.  The  Surrogate  has  power  to  abjudicate  upon  all  questions  arising  from 
acts  committed  by  executors,  administrators,  or  guardians  who  are 
subject  to  his  jurisdiction.    Matter  of  AdamSy  66. 
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2.  He  may,  npon  an  accountiDg,  compel  the  executor  or  aJminislrator  to 

accoant  for  property  transferred  to  him  by  the  decedent  while  living, 
in  fraud  of  hia  creditors.    lb. 

3.  The  decedent,  in  his  life-time,  transferred  a  bond  and  mortgage  to  a 

third  person,  who  transferred  it  to  the  decedent's  wife,  in  fraud  of  his 
creditors,  and  died,  loaving  a  will  appointing  her  executrix  with  other 
executors.  The  bond  and  mortgage  was  not  CDtered  in  the  inventoiy, 
because  he  had  parted  with  the  title  to  it.  Held,  that  on  final  settle- 
ment of  the  accounts,  the  Surrogate  had  power  to  compel  the  execu- 
trix to  account  for  the  value.    lb. 

4.  Under  the  provisions  of  the  Bevised  Statutes  (2  B.  S.,  95,  $  71)  directing 

that  "upon  the  rendition  and  final  settlement  of  the  account  of  an 
executor  or  administrator,  when  it  appears  that  any  part  of  the  estate 
remains  to  be  paid  or  distributed,  the  Surrogate  shall  make  a  decree 
for  the  distribution  thereof,  among  the  *  •  •  next  of  kin  to  the  de- 
ceased, "  •  *  and  in  such  decsee  sLall  settle  and  determine  all 
questions  concerning  any  debt,  claim,  legacy,  bequest,  or  distributive 
share ;  to  whom  the  same  shall  be  payable ;  and  the  sum  to  bo  paid 
to  each  person,''  the  Surrogate  has  no  Jurisdiction  to  determine  the 
rights  of  two  persons,  each  claiming  a  right  to  be  paid  a  distributive 
share  by  virtue  of  an  assignment  or  other  transfer  from  one  of  the 
next  of  kiiL    BttchoocJc  v.  Manhall,  174. 

5.  Nor  can  the  Surrogate  exercise  this  power  even  upon  the  request  of 

both  the  claimants.    lb, 

6.  The  Surrogate  cannot  order  payment  of  a  distributive  share  to  be  made 

to  an  assignee  thereof,  even  when  there  is  no  objection  thereto,    lb. 

7.  The  Surrogate  has  power  to  open,  vacate,  or  modify,  his  probate  of  a 

will^  whether  of  real,  or  personal  estate,  or  both.  Bailey  v.  Stewart^ 
212. 

8.  The  Surrogate,  although  authorised  by  2  B.  8.  96,  $  74.,  upon  an  ao- 

counting,  to  reserve  from,  distribution  a  sum  sufficient  to  satisfy  a 
claim  against  the  estate  not  due,  or  under  litigation, — cannot  reserve 
for  anticipated  costs  of  such  litigation.    Field  v.  Field,  160. 

9.  Only  claims  against  the  estate,  not  those  against  the  executor  or  ad- 

ministrator, can  be  reserved  for,  under  that  section.    lb. 

10.  The  rule  that  the  Surrogate  cannot  determine  disputed  claims  on  an 
accounting,  does  not  preclude  him  from  determining  a  controversy 
as  to  whether  a  claim  against  an  executor  is  discharged  by  the  wiU. 
Stevens  v.  Stevens,  265. 

11.  The  Surrogate  has  power,  on  proper  cause  shown,  to  remove  an  exe- 
cutor and  guardian  or  one  of  several  co-executors  and  guardians,  if 
his  circumstances  are  so  precarious  as  not  to  afibrd  adequate  security 
for  his  due  administration  of  the  estate.    Senior  v.  Ackcrman,  302. 

12.  The  fact  that  the  testator  knew  the  circumstances  of  the  executor 
and  guardian,  is  not  a  sufficient  reason  why  the  court  should  Lot  ex- 
ercise this  power  when  necessary  for  the  protection  of  the  interests 
of  beneficiaries  under  the  will.    lb. 
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13.  Tho  Sarrogate  may,  of  bis  own  motioiii  compel  testamentary  tnuteet 
to  render  an  account.     Tyeker  v,  McDermott,  312. 

14.  He  has  x)ower  to  settle  an  account  so  rendered ;  and  for  tbat  pmpose, 
the  Snrrogato  of  the  city  and  county  of  New  York  may  refer  it  to  an 
auditor  or  referee.    IJ>. 

15.  The  incidental  powers  of  the  Surrogate's  Court  are  only  such  as  are 
reasonably  necessary  to  carry  out  the  provisions  of  the  statute,  and 
such  as  may  be  inferred  from  its  language  to  be  necessary  to  accom- 
plish its  objects.    Carman  v,  Cowlee,  414. 

16.  Omission  to  appeal  from  a  Surrogate's  order  does  not  preclude  the 
party  from  objecting,  on  the  ground  of  want  of  jurisdiction,  to  ita 
enforcement  by  the  Surrogate's  successor.    Savage  v.  Olmstead,  478. 

17.  The  Surrogate  should  not  enforce  an  order  made  by  his  predecessor 
on  a  subject  of  which  he  had  not  jurisdiction,  even  though  it  was  for 
a  time  acquiesced  in  by  the  party.    lb, 

18.  The  authority  of  the  Surrogai^'s  Court  over  testamentary  trustees  is 
purely  statutory.    Furniaa  v.  FumUs,  497. 

19.  It  has  no  power  upon  petition  of  a  beneficiaryi  to  compel  trustees  to 
complete  an  alleged  purchase  by  them  of  the  trust  property.    Ih. 

20.  If  such  a  purchase  were  proved  upon  a  final  accounting  of  the  trus- 
teeS|  tho  Surrogate's  court  could  compel  the  trustees  to  account  for 
the  price ;  but  any  remedy  in  the  nature  of  a  bill  in  equity  to  compel 
them  to  respond  as  if  purchased,  on  the  ground  of  their  neglect,  must 
be  by  action.    Ih. 

Of  Surrogate  to  open  decree  tnade  on  aeoounting  onpeHthn  of  one  who  hoe  had 

no  notioe  ofsiwh  accounting.    See  Accounting,  1, 2. 
To  appoint  collector.    See  Collector,  1, 2,  3. 

To  allow  compounding  of  clama.  See  Compromisb  of  Claims,  3.     To  award 
coats.       See  Costs,  1,  2,  3. 
To  (Ulow  guardian  to  consent  to  distnbuUon  in  kind  of  unsold  assets.    See 

GUABDIAN  AND  WaBD,   17. 

To  remove  testamentary  guardian.    See  Guardian  and  Ward,  11, 12. 

On  €tcoounting  by  testamentary  trustees  to  distribute  undisposed  of  assets.    See 

Trustees,  11, 12. 
On  application  to  seU  real  estate  to  pass  on  claims  presented  against  the  estate 

by  the  heir  or  devisee  a/nd  disputed  by  the  executor  or  admiuistrator.    See 

Sale  of  Heal  Estate,  1. 
To  appoint  guardian  of  non-resident  minor.    See  Guardian  aitd  Ward,  6, 

7,8. 
When  decree  not  void  though  made  on  petition  falsely  alleging  facts  confessing 

jurisdiction  to  make  the  decree.    See  Decree,  1. 
For  cases  involving  questions  of  the  special  Jurisdidion  conferred  on  the  Surro~ 

gate  of  JSew  York  County,    See  New  York  County. 

LEASE. 
By  parol  for  more  than  one  year,  when  assets  of  estate.    See  Assets,  L 
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LEGACY. 

1.  Under  a  beqnest  of  a  ''residae  to  be  equally  divided  between  my  two 

sons"  naming  them,  bnt  adding,  ''should  the  two  sons  die  before 
they  become  21  years  of  age  then''  a  gift  over  to  others, — the  gift  to 
the  sons  is  vested,  snljject  only  to  be  divested  by  the  death  of  both  sons 
before  attaining  majority.    Matter  cf  Goodrich,  45. 

2.  If  one  only  shonld  attain  majority,  the  gift  to  the  other  would  not  lapse 

by  his  death  in  minority,  but  his  share  would  go  to  his  heir  or  next 
of  kin.    lb. 

3.  A  bequest  of  a  fund,  ''part  to  the  Bible  Society,  part  to  the  Home  of  the 

Friendless,  part  to  educate  poor  who  wish  to  be  evangelical  ministers 
of  the  gospel,  when  they  are  thought  to  be  qualified,  and  bid  fail  for 
usefulness,  and  for  such  religious  purposes  as  the  conference  thinks 
best  to  appropriate  it — "  is  void  for  uncertainty.    2b, 

4.  A  gift  of  all  testator's  estate  real  and  personal  to  "my  daughter  £., 

and  my  grandson  W.  (after  the  death  of  my  wil'e),  to  have  to  their  own 
proper  use,  share  and  share  alike,"  vests  on  testator's  death :  and  on 
the  death  of  one  of  the  legatees,  before  the  death  of  the  widow,  his 
share  goes  to  his  next  of  kin  Young  v,  Cktae,  55. 
6.  Under  a  beqnest  to  A,  of  the  interest  upon  a  fund,  in  case  she  shall  be- 
come a  widow,  during  her  wido whood, payable  annually,^ontinuing 
"and  at  her  death,  I  gave  |500  of  said  principle  sum  to,"  etc.,  etc., — 
Held,  that  the  gift  in  remainder  from  the  principal  did  not  vest  in  in' 
terest  till  the  death  of  the  widow.    Booth  v.  Cornell,  261. 

6.  After  a  legacy  to  a  corporation  "The  New  York  Young  Men's  Christian 

Association  "  had  vested  in  interest,  but  before  the  time  for  vesting  in 
possession  arrived,  the  corporation  accepted  a  new  charter  under  the 
name  of  "The  Young  Men's  Christian  Association"  of  New  York 
which  provided  that  on  its  acceptance,  the  former  corporation  should 
be  dissolved,  and  all  its  property  vested  in  the  new  corporation.  Held, 
that  the  legacy  lapsed,  by  the  dissolution  of  the  legatee,  and  the  new 
corporation  could  not  take  it.    lb, 

7.  Testator  bequeathed  a  fund  to  the  "Five  Points  House  of  Industry," — 

"  to  be  applied  to  the  uses  of  the  farm  in  Westchester  county."  At 
the  time  of  the  testator's  death  the  legatee  had,  and  carried  on  such  a 
farm,  but  before  the  time  when  the  legacy  could  vest  in  interest,  it 
ceased  to  have  such  farm.  Held,  that  the  words  "to  be  applied," 
amounted  to  a  condition,  the  failure  of  which  defeated  the  legacy,  lb. 
But  this  ruling  was  reversed  on  appeal.  See  note  at  page  547. 

8.  A  large  house  constructed  and  recently  furnished  for  letting  in  apart- 

ments was  set  apart  to  a  legatee  as  a  part  of  the  gift  intended  by  the 
will,  under  an  agreement  that  she  should  take  the  furniture  "at  a 
valuation."  Held,  under  the  circumstances,  that  the  valuation 
should  be  as  for  the  purpose  of  letting  in  the  apartments,  not  for  the 
purpose  of  removing  and  selling  as  second-hand  furniture^  8tevw9  v» 
St4fO€na,  265. 
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9.  The  agreement  for  such  transfer  provided  that  the  legatee  should  re- 

ceive the  rents  from  a  specified  date.  Meldf  that  the  legatee  was  en- 
titled to  be  reimbursed  by  the  estate  a  sum  which  she  had  to  deduct 
from  the  rent  oolleotable,  by  reason  of  a  breach  of  the  decedent's 
covenant,  as  to  the  condition  of  the  premises  in  the  lease  he  had 
given  to  a  tenant.    lb, 

10.  Where  executors  paid  bills  for  repairs  and  household  expenses  dated 
after  the  testator's  death,  Held^  upon  the  testimony  of  the  widow  that 
they  were  in  &ct  incurred  l>ofore  his  death,  that  they  could  not 
charge  them  to  the  widow.    Ih. 

11.  When  real  property  of  the  decedent  was  set  apart  to  the  trustee  of  a 
legacy  in  fulfilment  of  a  gift  in  the  will,  under  an  agreement  that 
the  legatee  was  to  be  responsible  for  repairs  after  a  specified  date. 
Seld,  that  repairs  made  after  that  date,  though  ordered  before  it, 
were  chargable  to  the  legatee.    Stevens  y.  8teven$^  96&. 

12.  As  a  general  mle  legacies  vest  immediately  on  the  testator's  death, 
and  words  making  them  payable  at  a  later  time,  do  not  prevent  im- 
mediately vesting,  unless  an  intent  to  postpone  vesting  is  clearly 
manifested,    TalmadgeY,  ^iZZiamMm,  453. 

13.  The  will,  after  giving  a  life  estate  to  the  widow,  added  a  direction 
that  the  executors  divide  the  remainder,  and  all  arrearages  of  income, 
etc.,  into  parts,  and  pay  and  assign  over  one  such  part  to  each  of  cer- 
tain legatees,  the  issue  of  any  one  dead,  to  take  the  portion  the 
deceased  parent  would  have  taken.  SMj  that  the  gifts  vested  in 
interest  on  the  testator's  death*    lb, 

14.  The  fact  that  the  gifts  to  females  among  them,  should  be  free  fcom. 
the  control  of  husbands,  etc.,  did  not  alter  the  construction  in  this 
respect,    lb. 

When  a  certain  8wm  w  directed  to  he  paid  onAtuiZly,  when  first  pa/jfment  is  to  he 

made.    See  Annuitt,  1. 
For  cases  in  xohick  and  to  tokat  extent  interest  is  aUotoed  on  lega,oies.    See 

IKTEJUSST,  2, 3,  4,  5,  6,  7,  8. 

LIFE  TENANT. 

1.  Expenditures  for  insurances  of  property  in  which  the  widow  bad  only 
a  life  estate,  made  by  the  executors,  without  her  authority,  and 
largely  for  the  benefit  of  the  ultimate  estate, — Seildf  not  changeable 
by  the  executors  to  her.    Stevens  v.  Stevens,  265. 

Commission  of  trustees  not  chargeable  to,  when.    See  Commissions,  15, 16. 

LIMITATION  OF  ACTIONS. 

1.  A  suspension  of  the  running  of  the  statute  of  limitatious  is  not  con- 
fined to  the  cases  specified  in  the  statute,  but  may  occur  in  other 
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oases  of  the  disability  of  tihe  cieditoT  to  prosecute.    Jennings  v.  Joiias, 

2.  An  heir  who,  by  takiag  a  fimudalent  conveyance  ftom  his  ancestor,  in 

the  ancestor's  life  time,  haa  prevented  cieditois  irom  proceeding  to 
cause  the  laud  to  be  sold  as  the  decedent's,  until  after  the  statute 
has  run  against  their  demands,  cannot  avail  himself  of  the  bar  of 
the  statute,  to  defeat  such  proceedings  taken  after  they  have  pro- 
cured the  conveyance  to  be  adjudged  void.    lb, 

3.  Against  a  claim  to  compensation  for  personal  services,  rendered  to  the 

decedent  during  a  number  of  ;ears  before  his  death,  the  statute  of 
limitations  will  be  deemed  to  have  commenced  to  run  from  the  com< 
pletion  of  yearly  or  other  periods  of  service,  unless  there  is  sufficient 
evidence  of  the  decedent's  agreement  to  make  provision  for  the  claim- 
ant's compensation  by  a  disposition  of  his  property  at  death.  NuskoU 
V,  Larkiny  236. 

4.  Evidence  that  the  decedent  in  speaking  of  compensating  the  claimant, 

said  to  a  third  person  that  ho  ''would  not  forget  the  claimant  in 
case  any  thing  happened  to  him, — in  case  of  his  death" — ^is  not 
sufficient  to  support  a  finding  of  a  referee,  that  the  decedent  agreed 
with  the  claimant  to  make  compensation  at  his  death.  lb, 

5.  Upon  such  evidence,  with  other  evidence  going  only  to  show  a  general 

hiring  by  the  year,  the  law  implies  an  agreement  to  pay  yearly,  and 
the  cause  of  action  is  deemed  to  have  accrued  at  the  expiration  of 
each  year.    lb. 
When  admini8trator  not  allowed  for  payment  of  debt  bannred  b^f  ttoMea  of  Zim- 
iiationa.    See  Payment  of  Dsbts,  4. 


MARRU6E. 

1.  When  a  divorce,  granted  by  a  court  of  another  State,  is  set  up  in  the 

Surrogate's  court  here,  as  rendering  legal  a  subsequent  marriage  on 
the  validity  of  which  the  claim  of  a  party  depends,  the  divorce  may 
be  impeached  by  evidcvice  that  it  was  obtained  by  ixaud  and  peijury. 
Baker's  Will,  179. 

2.  The  validity  of  a  marriage  is  to  be  determined  by  the  lex  lod  contractu$^ 

Minor  v.  Jones,  289. 

3.  But  the  law  of  the  domicile  of  the  deceased  governs  the  distribution  of 

his  personal  estate.    lb, 

4.  No  particular  form  or  ceremony  is  required  by  the  hkw  of  this  State,  to 

constitute  a  valid  marriage.    lb. 

5.  A  marriage  between  slaves,  contracted  in  a  slave  state,  before  the  Eman- 

cipation, with  the  consent  of  their  masters,  and  according  to  the 
custom  of  marriage  among  slaves,  and  in  a  manner  which  if  contracted 
within  this  State  would  be  a  valid  marriage  here,  must  when  drawn 
in  question  in  the  courts  of  this  State,  be  acfjudged  a  valid  marriage. 
J*. 
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6.  For  the  pnrpoees  of  establishing  a  right  to  administer,  a  marriage  with 

the  deceased  may  be  proved  by  evidence  of  oohabitition,  declarations, 
and  repate.    Benholm  v.  The  PubUo  AdmitUstrator,  456. 

7.  Evidence  of  the  declaration  of  the  deceased  that  she  was  not  married, 

is  not  necessarily  inconsistent  therewith,  for  it  may  have  referred  to 
ceremonial  marriage.    lb, 

8.  Nor  is  evidence  that  the  deceased  woman  had  deposited  money  in  her 

maiden  name,  where  she  had  previously  been  married  to  another.    lb. 
Of  female  guardia/ny  when  gnmndfor  removaL    See  Guardian  and  Wabd, 

MENTAL  CAPAcrrr. 

1.  In  determining  the  testamentary  condition  of  the  testator's  mind,  the 

court  wiU  take  into  consideration  the  fact,  though  not  controlling, 
that  the  will  disinherits  all  the  testator's  relatives,  and  gives  his 
estate  to  a  stranger,  with  whom  he  had  been  acquainted  but  a  few 
months.    Calhoun  v»  Jane8f  34. 

2.  Where  it  appeared  that  the  testator's  will  was  under  the  clear  delusion, 

unfounded  in  fact,  that  his  father  and  sister  (his  only  heirs  at  law), 
hated  him  on  the  ground  of  a  difference  of  religious  belief,  that  his 
fiftther  had  treated  him  harshly  and  had  driven  him  from  home,  and 
had  refused  him  the  means  of  an  education,  and  had  wanted  to  get 
him  out  of  the  way,  for  the  sake  of  his  property, — JETeZd,  evidence  ox 
monomania,  or  iosane  delusion,  it  appearing  that  the  will  was  the 
direct  ofibpring  of  such  delusion,  or  was  affected  by  it  lb. 

3.  Insane  delusions  on  the  part  of  the  testator,  as  to  any  one  of  his  rela- 

tives, are  sufficient  to  avoid  his  will.    Shau^e  WUl,  107. 

4.  Apart  from  dementia,  or  loss  of  mind,  the  test  of  insanity  as  disquali- 

fying a  testator,  is  mental  delusion,  affecting  the  testamentary  dis- 
position. If  a  person  persisently  believes  supposed  facts  which  have 
no  existence,  except  in  his  perverted  imagination,  and  are  against 
all  evidence  and  probability,  and  conducts  himself,  however  logical, 
ly,  upon  the  assumption  of  their  existence,  he  is,  so  far  as  they  are 
concerned,  under  an  insane  delusion.    lb. 

5.  If  such  delusions  relate  to  persons  who  at  the  time  would  naturally 

have  been  the  object  of  his  testamentary  bounty,  and  the  court  can  see 
that  the  disposing  provisions  of  the  will  were  or  may  have  been 
caused  or  affected  by  the  delusions,  the  instruments  is  not  his  will 
and  cannot  be  sustained,    lb. 

6.  The  fact  that  a  testator  entertaining  delusions;  as  to  his  relatives,  gave 

them  but  $11,000,  and  gave  the  residue,  of  about  $300,000,  to  his 
executors,  in  trust  for  such  charitable  purposes  as  they  might  deter- 
mine, with  an  express  clause  of  disinheritance,  is  cogent  evidence  of 
testamentary  incapacity.    lb. 

7.  Evidence  of  delusions  as  to  relatives  is  not  countervailed  by  evidence 

of  business  capacity  as  to  ordinary  transactions.    Ib^ 
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8.  If  a  testator,  though  having  adequate  bnsinefls  capacity,  has  the  delTu 
sioD  that  relatives  for  whom  he  would  naturally  provide  are  combining 
against  him,  oi  are  impostors,  or  not  related  to  him,  or  are  his  enemies 
or  are  tiyingto  take  advantage  of  him  or  get  his  property  or  injure  him 
and  herefnses  to  be  reasoned  out  of  the  delusion  and  continues  to  be. 
lievein  it  against  evidence  aud  probabilities  arising  from  their  rela. 
tionship,  acquaintance  and  conduct,  and  the  delusion  are  without 
foundation,  in  fact, — ^he  is  insane  and  his  will  cannot  be  sustained. 
lb. 

9*  Evidence  of  the  circumstances  upon  which  an  old  man  who  had  been 
the  subject  of  delusions,  was  held  also  to  have  become  incapacitated 
from  all  testamentary  acts,  whatever,  by  dementia.    Ih. 

10.  The  rule  is  well  established  that  the  testator  must  at  the  time  of  exe- 
cuting his  will,  have  had  sufficient  capacity  to  comprehend  the  con- 
dition of  his  property,  and  his  relation  toward  the  persons  who  are, 
or  might  be,  the  objects  of  bis  bounties,  and  the  scope  and  bearing  of 
the  provisions  of  his  will*     Wade  v.  Eolbraok,  378. 

11.  Mere  imbecility  or  weakness  of  mind,  however,  does  not  incapacitate,  if 
there  be  safficient  understanding  to  satisfy  the  foregoing  rule.    Ih. 

12.  Intemperate  habits,  enfeebled  condition  and  eccentricities  do  not  dis- 
qualify a  testator,  unless  his  mind  is  so  affected  as  to  jender  him  in- 
capable of  comprehending  the  condition  of  his  property,  or  his  rela- 
tions to  the  persons  who  were,  or  should  be  the  objects  of  his  bounty, 
or  the  scope  and  bearing  of  the  provisions  of  his  wilL  McLaughlin^ 9 
Will,  504. 

13.  Unjust  prejudices  and  unreasonable  jealousies,  influencing  the  testator 
against  a  child,  are  nox  (there  being  no  question  of  undue  influence) 
sufficient  to  avoid  the  will.    Ih. 

14.  If  it  does  not  nppear,  bat  that  the  habitual  drunkard  was  always  able 
to  talk  coherently  and  understand  what  he  was  about,  and  it  appears 
that  he  was  entirely  rational  when  the  will,  drafted  by  himself^  waa 
executed,  it  should  not  be  rejected.    lb. 

MINORS. 

See  iNFAim. 

NEGLIGENCE. 

Evidence  to  charge  public  admini8trat<fr  with,  in  loaning  money  on  deposit  in 
bank  wMoh  fails.    See  Evidence,  1.. 

NEW  YORK  COUNTY,  (Surrogate  of) 

1.  The  Surrogate  of  the  city  and  county  ofNew  York  may  reject  a  separable 

part  of  a  will  for  undue  influence,  while  admitting  the  residue  of  the 
instrument  to  probate.    Baker's  willf  179. 

2.  The  provision  of  the  act  of  1870,  restricting  the  remedy  for  Impeaohing  a 
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decree  of  the  Snirogate  of  the  city  and  comity  of  New  York  to  a  pro- 
ceeding by  appeal,  does  not  apply  against  one  who  was  not  a  party 
to  the  proceeding  in  which  the  decree  was  made  Bailey  v.  Stewwrty  212 

3.  The  Surrogate  of  the  city  and  county  of  New  Yoric,  has^  by  the  act  of 

1870,  the  same  power  to  open,  vacate  and  modify  his  orders  and  decrees 
as  is  exercised  by  a  court  of  a  general  Jurisdiction.    lb. 

4.  This  power  is  equal  to  that  exercised  by  a  court  of  equity  on  a  bill 

filed  for  relief  against  a  judgment  or  decree,  for  fraud  or  mistake.    lb. 

5.  An  application  to  the  Surrogate  of  the  city  and  county  of  New  York  to 

open  his  decree,  is  not  a  matter  of  legal  right,  but  is  addressed  to  his 
discretion,  to  be  exercised  with  a  Just  regard  to  the  interests  of  the 
respective  parties.    lb* 

6.  By  the  term '' discretion"  here,  it  is  not  meant  that  his  decision  of  the 

application  would  not  be  reviewable,  but  such  a  discretion  is  intends 
ed,  as  would  justify  the  granting  or  denial  of  the  application  accord- 
ing to  the  circumstances  and  equity  of  the  case.    lb, 

7.  Judicial  discretion  never  means  the  arbitrary  will  of  the  judge;  it  is 

always  legal  discretion,  to  be  exercised  in  discerning  the  course  pre- 
scribed by  law ;  when  that  is  discovered,  it  is  the  duty  of  courts  to  fol- 
low it ;  it  is  to  be  exercised  not  to  give  effect  to  the  will  of  the  Judge 
but  to  that  of  the  law.  It  is  a  judicial  balancing  of  the  rights  and 
remedies  of  the  respective  parties,  which  constitutes  the  right  exer- 
cise of  judicial  discretion.    lb. 

8.  Under  the  provisions  of  the  act  of  1870,  (Laws  of  1870,  chap.  359),  the 

Surrogate  of  New  York  County  has  full  power,  authority  and  Juris- 
diction, upon  proceedings  for  the  probate  of  a  will,  to  pass  upon  the 
validity,  construction  or  legal  effect  of  an|^  of  the  dispositions  of  the 
will,  when  called  in  question  by  any  of  the  heirs,  next  of  kin,  legatees 
or  devisees,  as  amply  and  conclusively  as  the  Supreme  Court  may  do. 
Curran  v,  SearSy  526. 

9.  But  the  Surrogate  should  refuse  jurisdiction  in  such  a  case  unless  all 

the  parties  interested  in  the  controversy  are  brought  before  him.    lb. 

NEXT  OP  KIN.' 
Under  statute  of  distriXmtUm.    See  Distribution,  3. 

OBJECTIONS  TO  ACCOUNT. 

Grounds  ofy  how  required  to  be  pointed  out  on  accounting.  See  AcayvsmxQ,  4. 
When  and  how  mag  be  taken  onr  behalf  of  minore.   See  Accounting;  5. 

PAYMENT.' 

Of  annuity  J  when  and  how  made,  and  upon  what  conditioM  allowed  in  advanoe 
under  2  B.  S^98,  $82,  83.    See  Annuity,  1, 2,  3. 
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PAYBIENT  OF  DEBTS. 

1.  One  who  liolda  a  jadgment  against  the  decedent  and  a  third  person 

recovered  for  a  oanse  of  action  such  as  dies  with  the  person,  is  not 
entitled  to  an  order  requiring  the  exeoator  or  administrator  of  the 
decedent  to  pay  an  equal  share  of  the  judgment.  Mammand  v.  Hoff" 
man,  92. 

2.  It  seems  that  upon  the  death  of  one  bound  by  a  joint  judgment  for  such 

a  tort,  the  creditor  cannot  enforce  payment  from  the  estate,  until  he 
has  exhausted  his  remedy  against  all  the  survivors.  lb. 

3.  The  fact  that  some  of  the  survivors  are  insolvent^  and  that  another  of 

them  may  therefore  be  compelled  to  pay  the  whole  judgment,  with- 
out remedy  by  contribution  does  not  give  the  creditor  a  right  to  pur- 
sue the  estate.    lb. 

4.  While  cousiderable  latitude  will  be  allowed  an  administrator  in  the 

payment  in  good  faith^  of  the  intestate's  debts,  even  if  of  doubtful 
validity,  yet  a  payment  to  the  administrator's  own  wife,  of  an  alleged 
debt,  long  barred  by  the  statute  of  limitations,  and  which  she  could 
not,  as  a  married  woman,  have  recovered  in  law,  will  not  be  allowed 
to  the  administrator  on  a  settlement  of  his  accounts.  Freeman  v. 
Freeman,  137. 

5.  An  executor  may  be  allowed  a  demand  in  his  own  favor  against  the 

decedent,  if  it  be  not  barred  by  the  statute,  though  it  be  presented 
for  the  first  time  during  a  contest  raised  by  the  legatee  against  his 
account,  and  though  he  testifies  that  he  interposes  it  only  in  conse- 
quence of  such  contest,    (rillespie  v.  Brooiks,  346. 

C.  The  wrongful  act  of  the  executor  or  administrator  in  commingling 
trust  funds  held  by  the  decedent  with  funds  of  the  estate,  cannot  be 
allowed  to  prcjadice  ceetu,i  que  trust.    Graham  v.  Van  Duzer. 

7.  The  decedent  received  for  the  price  of  property,  sold  by  him  as  agent,  a 
draft  payable  to  his  own  order  for  a  sum,  of  which  part  belonged  to 
himself  for  commissions,  and  part  to  his  principal.  The  executrix 
collected  the  draft,  and  mingled  the  proceeds  with  the  moneys  of  the 
estate.  Held,  that  the  principal  was  entitled  to  be  paid  in  preference 
to  creditors  of  the  estate;  and  if  need  be,  in  preference  to  funeral 
expenses,    lb. 

When  leave  to  issue  execution  on  judgment  to  enforce  payment  of  a  debt  due  from 
estate  loill  be  allowed.    See  Execution. 

PRACTICE  AND  PLEADING. 

1.  A  decree  settling  the  account  of  an  executor,  &c.,  will  only  be  opened  on 

petition  for  that  purpose,  alleging  proper  grounds  thereof,  such  as 
default,  mistake,  accident,  or  error.    Hart  v.  Dttfftff  151. 

2.  The  Surrogate  will  not,  after  a  lapse  of  six  years  from  t  he  final  settlement 

of  an  executor's  accounts,  compel  the  executor  to  account  for  portions 
of  the  estate  alleged  to  have  been  purchased  by  the  executor  liimself 
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or  otherwise  improperly  applied,  where  it  appears  that  saoh  pur* 
chase  and  application  of  funds  were  made  with  the  knowledge  and 
assent  of  the  party  in  whose  interest  the  aooounting  is  songht,  a  re- 
siduary legatee,  and  that  the  latter  was  cognizant  of,  and  consented 
to,  the  accounts  of  the  executor  as  finally  settled.  So  held  upon  an 
application  by  a  receiver  of  the  property  of  the  residuary  legatee.   lb' 

3.  The  duty  of  counsel  to  reduce  to  writing  stipulations  in  the  nature  of 

admissions  of  matters  of  facti—considered.    Field  v.  Field,  160. 

4.  An  order  made  after  the  filing  of  papers  in  opposition  and  fully  hearing 

counsel,  is  not  to  be  deemed  taken  by  default,  within  the  rules  as  to 
leave  to  open,  merely  because  it  was  finally  made  in  the  absence  of 
the  counsel,  after  adjournments  for  his  convenience.    lb, 

5.  To  Justify  opening  a  default,  it  must  appear  that  the  defaulting  party 

has  sufiered  loss  or  injury,  which  justice  requires  he  should  be  permit- 
ted to  recover  or  repair.    lb. 

6.  A  citation  to  answer  a  petition  to  remove  a  guardian  must  be  served 

on  the  guardian,  although  she  be  incapacitated  by  insanity.  Dantmo- 
reU  V.  Walker,  19a 

7.  On  an  application  to  open  a  decree  to  allow  one  who  was  not  a  party 

to  the  proceeding  to  adduce  proofs,  the  court  should  not  pass  upon  the 
probability  or  improbability  of  the  case  alleged  in  the  applicant's  pe- 
tition.   BaUey  t.  Stewart,  212. 

8.  If  a  petition  for  probate,  verified  by  the  person  most  likely  to  know, — 

e.  g.  the  testator's  widow,— alleges  that  he  left  no  heirs,  next  of  kin 
or  relatives,  whatever,  the  issue  of  citations  is  unnecessary.    Jb, 

9.  Leave  to  issue  execution  should  not  be  granted  by  the  Surrogate  on  a 

petition  which  is  not  verified.    Matter  of  Hotcell,  299. 

10.  A  verification  by  attorney,  which  does  not  allege  any  reason  why  it  is 

not  made  by  the  party,  nor  indicate  the  affiant's  means  of  information, 
nor  the  grounds  of  his  belief,  nor  how  much  is  stated  on  information 
and  belief, — ^is  not  safflclent.    lb, 

11.  Pilustice  in  the  New  York  Surrogate's  court  ia  to  be  assimilated  as  far 

as  may  be  to  that  in  courts  of  record.    Goulbum  v.  Sayre,  310. 

12.  A  petition  will  be  detemined  upon  the  papers  presented,  or  referred  to 

in  the  citation.  The  court  will  not  consider  other  papers,  though  on 
the  files.    lb, 

13.  On  an  application  to  the  Surrogate  to  sign  the  record  of  business  left 
incomplete  by  his  predecessor,  it  is  proper  to  require  proof  by  affida- 
vit or  otherwise,  of  the  facts ;  and  to  recite  in  the  record,  the  mode  in 
which  the  record  was  completed.    Matter  of  Eapie,  445. 

14.  The  parties  in  interest  should  have  opportunity  to  be  heard  on  such 
application,  unless  their  consent  is  produced.    lb, 

15.  An  order  requiring  executors  to  make  payment  of  a  legacy  should  not 
be  granted  without  reasonable  notice  to  the  executors;  but  if  it  ia 
so  granted  and  the  executors  are  before  the  court,  the  relief  may  be 
granted.    Kerrigan  v.  Kerrigan,  517. 

In  regard  topaenng  uponanddetermining  accounts  of  executors  or  administrators 
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imptUilano/crMkfrorUgiaeeyMoiape^*^  See 

Am  to  wfUM  of  appoMmmit  ofeoTUOUir.    Bee  Coixjgctor,  3,  Am 
Cowrt  wOleorroei  error  pr^fuMM  1o  ^itflsmt  MJumgh  aegwieteed  in  Int  their 
tpecidl  gMortOan  ami  eomueU    See  InAirxB^  1; . 

PSESEin^ATION  OF  CLAIM& 
To  eaDeontora  or  admihiMnUora  of  deoetued,  when  not  nooenary.^ .  See  AoooUHTv^ 

FBESUMPnOKr 

Am  to  eonvegamoe  heSng  kitmuM  cm  admniMMMiife  tnftere  daoooMcf  jprtMwr0i>ll  to 

^  madM  5y  a  tMrd  party.    See  ADTANCMBMTy  2, 3, 4. 
In  regard  to  ownertihip  of  property  depoe^M^n  naoM  of  '^A.  or  B,  '^SeeDoVitar 

TIO  IlTTER  YlYOS,  S. 

Foots  neoeeeary  to  raise  preswmption  of  knowledge  ni  administrator  of  oondUton 

of  insolvent  hank.   See  Eyidbkcb,  1. 
Of  death  from  continued  disappearanoOf  when  raised, .  See  EvidbncB|  4.. 

PBOBATE.* 

1.  The  probate  is  not  merely  dependent  on,  and  effected  by  the  prooft  taken ; 

bnt  the  Soirogate'B  decision  on  the  sofficienoy  of  the  prooft,  which 
the  statute  requires  him  to  enter  in  his  minutes,  is  a  determination 
of  the  court  upon  the  proofs  submitted.    Batteg  t.  Stewart j  212. 

2.  By  parity  of  reasoning,  if  probate  was  refiised  by  mistake  or  misappre- 

hension, the  decree  reftising  it  should  be  opened,  and  the  application 
reheard.    Ih, 

3.  On  an  application  to  vacate  probate,  on  a  petition  alleging  undue  infla* 

ence,  ^kc,  if  the  proponents  of  the  will  more  to  dismiss  the  petition 
before  opportunity  to  take  proofs  is  given,  their  motion  must  be  de- 
termined uiK>n  the  assumption  that  aU  the  allegations  of  the  petition 
are  true.    Baltteg  v.  Stewart,  212. 

4.  The  probate  of  a  will  of  real  property,  is  only  prima  faeio  evidence  of  the 

validity  of  the  will,  which  may  be  impeached  by  the  heirs  in  an  action. 
Ih, 

6.  Hence  probate  of  such  a  will,  if  void,  would  be  no  obstacle  to  the  remedy 
of  the  heir  in  an  action.  lb, 

6.  Testator  left  a  widow,  and  a  very  large  real  and  penonal  estate,  and 
an  active  business.  A  petition  by  the  widow  for  probate  was  pre- 
sented alleging  that  he  left  no  heirs,  nert  of  kin,  or  relatives  what- 
ever ;  and  the  wiU  was  admitted  to  probate  immediately  without  the 
issue  of  any  citation.  Subsequently  a  petition  was  presented  by  one 
daiming  to  be  an  heir,  asking  that  the  probate  be  opened,  and  proofb 
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taken,  and  alleging  that  l&e  ^rlU  mwi  inTaUd  tor  nndiM  iaflvence 
On  the  hearing,  the  petitioner  consented  that  the  {mAMVtoafeand  aa  to 
personal  property,  and  preSMd  the  mpplieatkni  only  aa  to  tt*  will  aa 
a  will  of  real  ptc^^ailj.  SM,  thait  aa  the  heir  arif(hi  irapaaah  the 
will  as  to  real  properly  hgr  action,  notwHhataMliiigproiiate,  and  as 
the  title  to  a  rery  large  amount  of  real  estate  wonld  be  disoredited, 
and  the  exeontien  of  the  testator'a  intentiona  hindered,  by  opening 
the  probate,  the  application  shoold  be  denied.    lb. 

Amr  df  Smrogqit  to  apai^  vacate,  or  modify,    8^  Jubispicteon^  6. 

Whm  no  oUatUm  noduaary  on.    See  Pbaciicb  and  PLBADDfO,  8. 


FUBI^  ADMnaSTBATOB. 
JFhm  mrtUled  to  aimMater4mpr^'mM$  to  Mn^puMJldi  next  of  Wa.    fleeAl^ 

XDOSTBATZON,  3. 

BEAL  ESTATE. 
I!ffeotofditreeUoninwiUtoeeU,on.iowerfigkt    SeeDowK^l:  AiMk 

BEFEBENCE. 

The  desire  to  interpose  a  defence,  such  as  the  statate  of  limitations,  ia 
no  ezcnse  for  refioeing  to  refer  a  claim  against  the  estate  of  a  decedent ; 
because  any  defence  which  could  be  inteiposed  in  an  action  may  be 
Interposed  on  a  reference.    JMcer  y.  MoDermott,  312. 

BEMOVAL  OF  QUABDUN,  EIJQ0UT0B6,  AND  ADMINISTBATCffS. 

See  GUABDIAN   and  WaBD,    ExeCXTTOBS     JJSTD  ADMXZOaTBATOJtfla   ^^^ 

JOBISWCEiOS,  XQb  VU 

BfiS  AQJUDICATA. 
Am  tohowfar  order  of  Surrogate  on  appUfOHonforjfrobateie.  See  FBOajjB,  1- 

aALB  CMP  BEAL  BSTATE. 

1.  On  applioatioB  ibr  leaTe  to  dispose  of  veal  pBopertf  for  payment  of 

debts,  the  Smrogate  cannot  pass  on  claims  presented  against  tiie  estate 
by  tb»  heir  or  deyisee,  and  diapnted  by  tbs  exeenAor  or  adminiatzatoB. 
His  authority  as  to  disputed  <daims  is  limiied  to  those  leeiated  by  the 
heir  or  derisee.    Matter  of  Qiamn,  75. 

2.  The  decedent  in  lier  li£^time  oonreyed  land  in  fraud  of  cieditorB,  to 

one  who  was  now  her  heir.  A  creditor  reeovered  Judgment  for  his  de- 
mand, agabist  the  adodnistratomy  after  a  triid  on  th^  sMni&    He 
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also  recoveTed  a  jadgmeht  againdt  the  heir,  setting  aside  the  fraudu- 
lent oonTeyauce,  so  far  a«  necessary  to  allow  hixn  to  ])roceed  for  a 
sale  of  the  lands.  The  administrators  then  applied  for  leave  to  sell 
the  decedent's  land,  for  payment  of  debts. 
Held,  1.  That  as  the  application  included  other  lands  besides  those 
affected  by  the  fraudulent  conTcyance,  the  heir  might  raise  the  same 
objections  that  he  might  have  raised,  had  there  been  no  fraudulent 
conveyance  and  decree  vacating  it.  2.  Irrespective  of  there  being 
other  lands  included,  the  heir  was  not  precluded  from  questioning 
the  validity  and  amount  of  the  debt  on  which  the  creditor  had 
proceeded.    Jennings  v.  Jones,  95. 

3.  The  principle  that  a  Judgment  against  one  sued  as  an  individual,  is  net 

an  estoppel  against  him  in  a  subsequent  action  in  which  he  appears 
in  a  representative  character,  applied  where  in  the  second  action  ho 
claimed  as  heir.    lb. 

4.  If  lands  of  a  decedent,  sold  by  order  of  the  Surrogate,  are  in  a  city,  notice 

of  the  sale  must  be  posted  in  the  ward  where  the  land  is  situated,  541- 

5.  The  omission  to  post  notice  there  cannot  be  disregarded  by  the  Surro- 

gate on  an  application  to  confirm  the  sale.    lb. 
G.  The  party  making  such  sale  is  chargeable  with  notice  of  the  defect  of 

posting,  and  therefore  cannot    claim  as  a  bona  fide  purchaser.    lb, 
7.  To  divest  one  of  his  property  by  a  special  statutory  preceding,  very 

direction  of  the  statute  must  be  strictly  complied  with.    lb. 
When  Statute  of  Limitations  against  runs  in  favor  of  him  who  has  taken 

fraudulent  conveyance  fiom  his  ancestor.  See  Libotation  OF  Actions.  2* 

SEAL. 

Mucilage  being  a  substance  sufficiently  tenacious  to  adhere,  and  capa- 
ble of  receiving  and  retaining  an  impression,  a  bit  of  paper  affixed 
with  mucilage  and  stamped  on  with  a  permanant  impression,  is  good 
as  a  common  law  seal.    Gillespie  v.  Brooks,  349. 

.SEARCH  AND  SEIZURE. 

In  proceedings  in  Surrogate's  courts  (under  L.  1870,  Ch.  394)  for  the 
search  and  seizure  of  property  of  the  decedent  alleged  to  be  withheld 
from  the  administrator,  the  Surrogate  has  no  power  to  try  the  ques- 
tion of  the  title  to  the  property  in  dispute.    Summerfield  v.  Mowie,  149. 

SECUBITY  FOR  DUE  ADMINISTRATION   OF  ESTATE. 

1.  The  whole  estate  consisted  of  realty,  with  an  annual  rental  of  $30,000 
held  by  the  executor  in  trust  under  the  will.  On  an  order  being 
made  remoring  the  executor  in  default  of  his  giving  n  bond,  .with 
sureties, — Heldj  That  the  amount  of  the  penalty  of  the  bond  required 
of  him  was  discretionary  with  the  Surrogate.    Matter  of  Bart,  165. 
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2.  Held  further y —  That  the  sureties  on  saoh  a  bond  would  not  be  re- 

quiied  to  JoBtify  in  double  the  amount  of  penalty.    i5. 

3.  The  proceeds  of  a  life  policy  taken  out  by  the  testator,  and  by  its  term 

payable  to  his  children,  are  not  assets  of  the  estate.    Senior  ▼.  Acker' 
man,  302. 
4'  But,  the  children  being  minom,  the  custody  of  such  proceeds  belong 
to  testamentary  guardians  appointed  by  the  testator.    lb. 

5.  Such  fund  should  therefore  be  considered  with  the  assets,  in  fixing  the 

amount  of  security  to  be  required  £rom  the  executor  and  guard!  an  a 
an  alternative  of  ordering  his  removal.    15. 

6.  The  amount  of  security  proper  to  be  required  from  one  of  several  oo-ex- 

ecutors,  administrators  or  guardians  is  to  be  fixed  in  view  of  the  actual 
amount  of  the  fund  and  cannot  be  reduced  by  considering  any  arrange- 
ment between  him  and  his  colleagues  by  which  they  assame  the  ex- 
clusive control  and  responsibility  of  the  trust    Ih. 

SERVICE. 

CfoUatUm  to  remote  Guari^am  ;  how  served  en  Omardlan,  See  Pbactigb  axd 
Plbadinos,  6. 

SPECIAL  ADlflKISTRATOB. 

See  CoLU&CTOR. 

STATUTE  OF  DISTBIBUTIOMT. 
See  BisTBiBunoN. 

SUBSCRIPTION  OF  WILL. 

Saw  proved  wlim  made  hy  marhf  and  only  one  eubeeribhig  witneeSf  examined. 
See  Wills,  5,  6, 7. 

TAXES  AND  ASSESSMENT. 

1.  All  ordinary  taxes,  assessments,  and  interest  on  incumbrances,  and 

charges  for  ordinary  repairs,  must  be  paid  out  of  the  income  by  the 
life  tenant.    Gilleepie  t.  BrookSf  349. 

2.  In  the  case  of  permanent  improvements  to  the  estate,  the  life  tenant 

must  be  held  liable  for  the  interest  and  the  remaindennan  for  the 
principal.    lb, 

TESTAMENTARY  TRUSTFJBS. 
Bate  of  oommiBeions  to  whom  aVotced,    See  Commissiors,  3. 

See  also,  Tbustbbs. 
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TBUSTEESI. 

1.  Under  a  gifl  to  J,  of  tbe  interest  to  occnie  on  all  testator's  estate  dnring 

AJb  life,  ''and  at  her  death  to  be  distributed  iw  follows:  the  sum  of 
$1,000  to  B/*  &e.,  the  execntor  is,  by  implication,  trustee  of  the  fund 
dozing  the  life  of  A.    JSdaall  v.  Waterhury,  48. 

2.  Upon  the  death  of  the  trustee  of  an  express  trust  of  personal  property, 

a^well  as  where  the  trust  is  of  real  property,  the  trust  devolves  upon 
the  Supreme  Court.    WelU  v.  Wallace,  58. 

3.  If  it  appears  that  the  trust  fund  was  so  mixed  by  the  trustee  with  his 

own  property  that  it  cannot  be  separated  or  inden tilled,  it  must  be 
paid  pro  raia,  as  the  creditors  of  the  trustees  are  paid.    lb, 

4.  Executors  and  testamentary  trustees  with  general  power  to  invest  and 

reinvest  a  fund,  are  bound  to  invest  it  within  a  reasonable  time,  in 
securities  of  the  class  sanctioned  by  the  court.    Gillespie  v.  Brooks,  349. 

5.  If  the  assets  left  by  the  testator  consist  of  stocks  of  private  corporations, 

they  should  sell  them  and  duly  invest  the  Amd  within  the  eighteen 
months  allowed  for  settling  the  estate.    Ih, 

6.  If  they  neglect  to  do  so,  they  are  x>er80DalIy  liable  for  loss  by  the  depre- 

ciating of  snch  irregular  securities  loft  by  the  testator,  after  the 
expiration  of  the  eighteen  mouths.    lb, 

7.  Where  some  of  such  securities  maintain  full  value  or  increase  in  ralue 

and  others  depi*eciate,  the  cestuis  que  trustent  may  elect  to  accept  the 
investment  as  to  the  former,  and  claim  the  enhanced  value  and  income 
therefrom,  and  still  reject  the  .atter,  and  hold  the  trustes  charge- 
able with  the  loss  thereon.    lb, 

8.  The  trustees  are  liable  in  such  case,  although  they  acted  in  good  faith. 

9.  The  fact  that  the  trust  is  not  terminated,  does  not  preclude  the  exer- 

cise of  the  election  by  the  cestuis  que  trustent.    lb, 

10.  The  right  to  have  an  account  of  the  trust  taken  and  settled,  includes 
a  right  on  the  part  of  all  the  beneficiaries  who  are  sui  Juris,  to  elect  as 
to  the  irregular  investments.    lb, 

11.  On  the  final  settlement  of  an  account  rendered  by  testamentary  tms. 
tees,  the  Surrogate  has  power,  upon  written  consent  of  the  parties 
who  have  appeared,  to  distribute  or  apportion  undisposed  of  assets  or 
securities,  among  the  parties  in  interest,  in  the  same  manner  as  on 
an  accounting  by  execators  and  administrators.  Carman  v.  Cowles, 
414. 

12.  Whether  the  practice  that  has  prevailed,  of  allowing  such  distribution 
in  case  of  securities  over  due,  is  sanctioned  by  the  statute,  query?  Ib^ 

13.  It  seems  that  a  eestui  que  trust  under  a  will  may  be  also  trustee.  Mai' 
of  Moke,  429. 

14.  But  since  a  eestui  que  trust  is  not  altogether  a  fit  person  tol>e  a  trustee, 
if  the  will  is  ambiguous  in  this  respect,  the  court  will  fiivor  a  con- 
struction which  does  not  have  such  a  result.    lb, 

15.  Testator  named  his  wife  "executrix,''  and  other  persons  executor^ 
and  trustees,  and  the  exercise  of  certain  of  the  powers  of  the  trustees 
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were  made  conditional  on  the  widow's  consent.    JTeU.  That  she  was 
not  made  a  tmstee.    lb, 

16.  The  Surrogate's  conrt  has  no  general  Jurisdiction  over  testamentary 

trustees,  other  than  that  expieBsly  conferred,  or  necessarily  implied, 
hy  statnte.    Savage  v.  Olmstead,  478. 

17.  It  has  no  power  to  control  their  conduct  as  such,  except  so  far  as  their 
accounting,  giving  Hecurity,  their  removal,  and  the  appointment  of 
succesBorB  is  concerned.    lb. 

CommiMions  of.    See  Commissions,  7,  8,  9, 10, 13, 14,  IS,  16. 

Foxcer  of  Surrogate  of  kis  otrn  moHon  to  compel  (hem  to  aecountf  and  to  settle 

their  account    See  Jurisdiction,  12,  13. 
Authority  of  Surrogate  over  teatamentary  trustees.     See,  Jurisdiction,  17, 

18, 19. 

VACATING  D£C£££. 

Void  deeiee  not  vacated,  because  to  do  so  woold  be  saperflona  See  De- 
cree, 2. 

VERIFICATION. 

Whem^  may  be  made  by  aUomey.    See  Practice  and  Pusadino,  10. 

UNDUE  INFLUENCE. 

See  Fraud  and  Undue  Influence. 

UNFINISHED  BUSINESS. 

FrocfHee  on  eigning  record  of.    See  Practicb  and  Pleading,  13, 14. 

WILLS. 

1.  The  t/cstator,  in  his  last  sickness^  very  feeble  and  nnconseions  unless 
aroused,  sent  for  a  neighbor  to  draw  his  Will,  and  stated  that  he 
wished,  all  his  property  to  go  to  his  sister  (who  lived  with  him  as 
housekeeper)  and  her  sou  a  lad  of  thirteen.  The  neighbor  drew  the 
will,  omitting  (hy  mistake,  he  testified)  to  j^vidafbr  the  last,  and 
then  read  the  will  to  testator,  who  was  aroused  for  the  purpose  and 
approved  it  after  it  was  read,  and  directed  the  draftsman  to  sign  for 
him.  Without  further  formality,  the  draftsman  did  so,  and  added 
his  own  name  as  suliscribing  witness,  ajid  requested  the  lad  to  sub^ 
scribe  as  the  second  witness,  which  he  did ;  bnt  there  was  no  evi- 
dence that  the  testator  was  eonscious  of  this  request  or  of  the  acts  of 
signing,    ffeld^  Not  a  valid  execution.     Sanders  v.  Stiles. 

8,  Where  th«>re  is  a  full  attestation  dauae,  and  the  only  witness^  so  far  as 


he  testifies  affinnatively,  supports  due  exeontfon,  tlie  &ot  that  he  tes- 
tifies lA  the  negative  as  to  some  easential  fbrmalities,  if  it  may  be 
reasonably  explained  by  presuming  non-iecoUection,  is  not  a  leason 
lor  refusing  probate.    Norton  r.  Xortony  (J. 

3.  Testator,  an  active  and  competent  business  man,  wrote  his  own  will 

with  full  attestation  clause.  The  will  was  prodi\ced  firom  a  place  of 
safekeeping  among  his  papers,  and.  the  blank  for  the  date  appeared 
filled  and  the  signatures  made  with  the  same  ink,  and  appairently  at 
the  same  time.  The  only  surviving  witness  testified  that  he  and  the 
other  witness  signed  immediately  after  testator's  request  to  him  that 
he  should  witness  a  paper  which  the  testator  produced  as  his  will ; 
but  that  according  to  his  recollection,  the  testator  did  not  sign  in  their 
presence  nor  acknowledge  his  signature.  Seld,  sufficient  to  estaUish 
execution  and  publication.    lb. 

4.  Where  there  is  no  suggestion  of  incapacity,  firaod  or  undue  infinenoey 

tlio  hardship  or  injustice  of  the  will  can  have  no  weight  In  determining 
the  sufficiency  of  the  evidence  of  fbrmal  exeeation.    Ih, 

5.  A  will  which  the  testator  subscribed'  by  mark  may  be  x>roTed,  even  when 

only  one  of  the  subscribing  witnesses  can  be  examined.  Smps&n^s 
mil,  29. 

6.  Under  the  provision  of  3  B.  S.  59,  $  13,  which  requires  that  when  one 

or  more  c^  the  witnesses  are  examined,  and  the  others  are  inaccessi- 
ble, &>o,,  proof  of  handwriting  of  the  testator  shall  be  taken,  and  of  the 
witnesses  dead,  absent,  or  insane,  and  of  such  other  circocmstanc^  as 
would  be  sufficient  to  prove  the  wHl  on  a  trial  at  law,--evidonee  of 
such  other  circumstances  maybe  sufficient,  where  the  testator's  sub* 
scription  was  by  mark.    lb. 

7.  In  such  a  case  tlie  testimony  of  the  only  surviving  subscribing  wit&ess 

fnHy  attesting  all  the  formalities,  and  directly  and  fully  corroborated 
by  three  others,  who  saw  the  testator  execute  the  will  and  heaid  his 
publication  and  request, — Held,  sufficient,    lb. 

8.  Testimony  of  one  of  the  subscribing  witnesses  to  the  will,  corroborated 

that  before  the  witnesses  signed,  the  testator  answered  in  the 
affirmative  to  an  inquiry  whether  the  instrument  which  he  had  sub* 
scribed  was  his  last  will  and  testament.  Held,  sufficient  evidence  of 
publication  prior  to  attestation,  though  contradicted  by  the  other 
witness.    Stewarfe  W%tl,77. 

9.  It  appeared  that  the  testator  had  declared  to  the  draftsman  that  he  had 

selected  such  persons  who  in  fact  became  witnesses,  for  that  purpose^ 
and  had  requested  them  to  be  sent  fbr ;  and  after  he  subscribed,  they 
were  directed  to  sign,  the  testator  moving  away  ftom  the  table  where 
he  had  signed  while  they  were  looking  on.  There  was  also  evi- 
dence of  prior  publication.  Hetdj  that  these  circumstances  sufficient' 
ly  proved  request.    lb. 

10.  The  reading  of  the  attestation  clause,  in  testator's  presence,  even  after 
it  has  been  signed  by  the  witnesses,  is  sufficient  evidence  of  his  re* 
quest  to  sign,  rocited  in  it.    lb. 
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11.  The  publication  on  fl&e  part  of  a  testator  need  not  be  in  express  words. 
It  is  safflciently  shown  by  evidenoe  that  in  the  hearing  of  both  wit- 
nesses, the  testatrix  asked  the  witness  to  draw  her  last  will  and  tes- 
tament, and  when  he  had  done  so,  and  had  read  it  aloud  to  her,  she 
approved  and  signed  it.    Bwrht^  WHl^  239. 

18.  The  £ftot  th«t  there  is  no  attesting  clause  to  a  will  does  not  aflEbot  its 
•Yalidity.    J^. 

13.  Valid  publioation  of  a  will  is  not  made  out  by  evidence  that,  imme- 

diately before  execution,  it  was  read  to  and  approved  by  the  testa- 
trix, in  the  presence  of  one  only  of  the  two  subscribing  witnesses. 
Ntugmt  V.  Nmgwt,  369. 

14.  Where  there  was  no  sufficient  attestation  daase  to  aid  the  evidence  of 

execution,  it  appeared  by  testimony  of  the  witnesses  that  there 
was  no  express  declaration  by  the  testatrix  that  the  instrument  was 
her  will,  nor  did  the  witness  who  attended  to  its  execution  make  any 
such  declaration  to  the  other  subscribing  witness;. and  it  appeared 
that  one  of  them  heard  the  will  read  to  and  approved  by  the  testa- 
trix, but  the  other  did  not.  Hdd^  that  there  was  no  vidid  publica- 
tion.   J^. 

15.  Although  it  is  not  essential  that  attesting  witnesses  should  subscribe 

in  the  presence  of  each  other  uor  in  the  presence  cf  the  testator,  pro- 
vided they  do  so  at  the  time  of  execution  or  acknowledgment,  yet  it 
is  essential  that  their  subscribing  be  with  the  knowledge  or  at  the 
request  of  the  testator.    lb, 

16.  Where  a  testator  caused  to  be  prepared  a  codicil  modifying  his  will 

in  respect  to  certain  trusts  therein  created,  and  republishing  it  as 
modified,  and  at  the  same  time  caused  to  be  prepared  a  trust  deed, 
involving  tne  same  property  and  beneficiaries,  and  there  was  some 
evidence  that  he  intended  to  execute  them  simultaneously,  but  be- 
cause of  the  absence  of  a  party,  failed  to  execute  the  deed  until 
sometime  after  he  had  executed  the  codicil.  Held,  that  they  were  to 
be  considered  together,  and  construed  as  intended  to  be  hannonious. 
Wadt  T.  HoJJbrookj  37& 

17.  If  there  be,  in  such  a  case,  substantial  conformity  in  the  provisions  of 

the  deed  and  the  testamentazy  act,  the  deed  is  not  to  be  regarded  as 
a  revocation  of  the  will.    i&. 

18.  The  testamentary  act  passes  after^acquired  property  while  the  deed 

does  not ;  and  therefore  the  former  should  not  be  deemed  necessarily 
revoked  by  the  latter.    Ih, 

19.  The  fact  that  the  deed  expressly  includes  after-acquired  property 
which  may  come  to  the  hands  of  a  particular  agent,  does  not  affect 
the  question  of  constructive  revocation.    lb, 

20.  The  objection  that  a  tmst  in  the  will  may  violate  the  statute  restrict. 

ing  the  suspension  of  the  power  of  alienation,  is  not  ground  for  re- 
fiising  probate  of  the  will,    lb, 

21.  If  an  ulterior  trust  is  void  on  this  account,  it  may  be  dropped,  allowing 

the  primary  provisions  to  stand.    lb. 
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22.  The  sigoatnree  of  the  attesting  rritnesaes  need  not  immediately  follow 

that  of  the  testator ;  but  the  attestation  clause  may  intervene.    WH' 
liamaonY.  WiUiamson. 

23.  A  will  was  proved  by  a  fiill  attestation  olanse,  by  proof  of  the  hand- 
writing  of  testators'  signatnie,  and  that  of  two  aabsoiibing  witnesses, 
deceased,  and  by  the  testimony  of  sn  iitomey  who  was  a  third 
Rnbscribing  witness ;  and  it  appeared  that  the  testator  was  also  a 
lawyer,  and  the  will  was  in  his  handwriting.    HM,  sufficient.    Ih, 

24.  The  provision  of  2  ^  5.,  58,  (  13,  that  the  proponent  of  a  will  fbr  pro 
bate,  on  proving  it  by  the  handwriting  of  the  testator  and  deceased 
witnesses,  shonld  give  proof  of  snch  other  drcnmstanoes  as  wonld  be 
snffloient  to  prove  the  will  on  a  trial  at  law,--4oe8  not  require  ftaxther 
evidence  than  this.    Ih, 

25.  Under  2  B.  8.,  64,  f  42,  there  can  be  no  implied  revoeation  of  a  will, 
by  means  other  than  snch  as  are  defined  in  the  statute.  OrdUk  v. 
McDermott,  460. 

26.  A  will  made  in  ignorance  of  the  existenoe  of  a  living  child,  is  not  re* 
Toked,  even  at  conunon  law,  by  the  discofvery  of  its  existence.    lb. 

WITNESS. 

To  penomU  transaoliim  with  deoea»edf  wg^^efeno^  of  umdar  §  380  qf  Co^  •/ 
iVveeditre.    See  Evidsncb,  2. 
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